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J.  W.  German  et  al.  v.  Samuel  K.  Boslough. 

[Filed  November  21, 1889.] 

Beplevin :  Burden  of  Proof.  Where  B.  replevied  certain  prop- 
erty taken  Id  execution  by  G.,  a  constable,  and  upon  the  trial 
the  qneetion  tamed  npon  whether  the  judgments  upon  which 
the  executions  were  issued  had  been  paid,  as  claimed  by  the 
plaintiff  in  replevin,  an  instruction,  requested  by  defendants, 
telling  the  jury  that  the  burden  of  proving  payment  was  upon 
the  plaintiff,  heldf  erroneously  refused. 

Error  to  the  district  court  for  Gage  county.     Tried 
below  before  Broady,  J. 

Burke  &  Prout,  for  plaintiff  in  error : 

If  the  testimony  in  rebuttal,  as  to  the  agreement  between 

Griffin  and  Aldrich  for  the  settlement  of  the  judgments 

upon  which  the  executions  were  issued,  was  admissible  at 

all,  the  burden  of  showing  payment  of  such  judgments 
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rested  on  defendant  in  error.  A  mortgagor  of  chattels,  so 
long  as  he  holds  possession,  has  snch  an  interest  as  can  be 
levied  on.  (Bumham  v,  DoolitUe,  14  Neb.,  217;  Chiooffo 
lumber  Oo.  v.  Fisher,  18  Id.,  339.) 

Pemberton  &  Bushy  contra: 

The  mortgaged  property  was  not  subject  to  levy  under 
the  executions.  (Smith  v.  KouJts,!  N.  W.  Rep.  [la.],  186 ; 
WeUs  V.  Chapman,  13  Id.,  841 ;  Adams  v.  Bank,  4  Neb., 
370;  Lorton  v.  Fowler,  18  Id.,  224;  Peckinbaugh  v.  QuU-^ 
lin,  12  Id.,  588.)  The  proper  remedy  was  garnishment 
{FauUcner  v.  Meyers,  6  Neb.,  414.)  An  officer  claiming 
title*  to  property  under  process  in  his  hands  must  show 
a  valid,  unpaid  judgment  (jBeocA  v.  Botsfard,  1  Doug. 
[Mich.],  199 ;  Wells  on  Replevin,  sec.  180) ;  and  there 
was  no  evidence  of  such  a  judgment  in  this  case.  The 
questions  were  all  passed  upon  by  the  jury,  and  a  review- 
ing court  will  not  interfere. 

Cobb,  J. 

The  plaintiflFin  the  court  below  complained  of  J.  W.  Grer- 
man,  constable,  and  Neil  Griffin,  defendants,  and  alleged 
that  he  had  a  special  ownership  in  one  certain  span  of  bay 
mares,  both  four  years  old,  of  the  value  of  $300,  and  that 
lie  was  entitled  to  the  immediate  possession  of  the  same; 
that  the  defendants  wrongfully  and  unlawfully  detain  the 
same  from  his  possession,  to  his  damage  two  dollars,  and 
that  the  same  were  not  taken  in  execution,  or  on  any  order, 
or  judgment  against  him  for  the  payment  of  any  tax,  fine, 
or  amercement  assessed  against  him,  or  by  virtue  of  any 
order  of  delivery  issued  under  the  code  of  civil  procedure 
providing  for  the  replevin  of  property,  or  on  any  other 
mesne  or  final  process  against  him,  and  prays  judgment  for 
the  possession  of  said  property  and  damages  for  the  deten- 
tion thereof,  or  for  the  sum  of  $300,  the  value  thereof. 
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The  defendant  German  set  up  his  defense  in  an  affidavit 
stating  that  at  the  oommenoement  of  this  action  he  was  and 
is  a  constable  for  Wymore  township,  in  said  county ;  that 
he  had  possession  of  the  property  replevied  in  this  action 
by  virtue  of  two  executions  in  favor  of  Neil  Griffin  and 
against  H.  H.  Aldrich,  issued  out  of  justice's  court,  and 
which  he  had  levied,  as  such  officer,  upon  the  property  in 
question  as  the  property  of  said  Aldrich;  and  that  said 
Griffin  has,  or  claims  to  have,  an  interest  in  the  property, 
and  is  the  real  party  defendant  in  this  suit,  and  prays  that 
he  may  be  made  such. 

The  defendant  Griffin  set  up  in  his  affidavit  that  he  has 
an  interest  in  the  property  sought  to  be  recovered  in  this 
action  as  the  execution  creditor  in  the  two  executions  levied 
on  the  property  in  question  as  that  of  H.  H.  Aldrich,  the 
execution  debtor.  Affiant  asks  to  be  made  a  party  defend- 
ant in  this  action. 

There  was  a  trial  to  a  jury,  with  verdict  that  at  the  com- 
mencement of  this  action  the  right  of  possession  of  the 
property  was  in  the  plaintiff,  and  assessing  the  damages  at 
the  sum  of  $5;  and,  the  motion  for  a  new  trial  being  over- 
ruled, judgment  was  entered  on  the  verdict. 

The  defendants  having  duly  excepted  on  the  record,  as- 
sign the  following  errors: 

1.  The  verdict  is  contrary  to  the  law  and  the  instruc- 
tions of  the  court. 

2.  It  is  not  supported  by  the  evidence. 

3.  It  was  given  under  the  influence  of  passion  and  preju- 
dice, and  without  regard  to  the  evidence  or  the  instructions 
of  the  court. 

4.  In  admitting  the  evidence  of  H.  H.  Aldrich  and  the 
witness  Wilson  in  rebuttal,  as  to  the  settlement  between 
Griffin  and  Aldrich,  over  defendants'  objection. 

5.  In  refusing  defendants'  instructions,  7,  8,  and  9. 

6.  In  giving  instructions  on  its  own  motion,  1, 2,  and  3. 

7.  In  overruling  the  motion  for  a  new  trial. 
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It  appears  from  the  record  that  on  the  6th  day  of  Au- 
gust, 1887,  J.  W.  Geruian  was  a  constable  of  the  town  of 
Wymore,  Gage  county,  and  had  in  his  hands  an  execution 
against  H.  H.  Aid  rich  in  fuvor  of  Neil  Griffin.  It  was 
originally  issued  for  $184.81  debt,  and  $21.65  costs;  total, 
$206.46 ;  also  another  execution  in  favor  of  said  Neil 
Griffin,  and  against  the  said  H.  H.  Aid  rich,  issued  in  an- 
other case  for  $39.60  costs.  It  also  appears  from  the  bill 
of  exceptions  that  on  the  said  day  the  said  H.  H.  Aldrich 
was  the  general  owner  of  two  bay  mares  about  four  yeare 
old,  one  double  spring  wagon,  one  set  double  harness,  and 
two  fly  nets,  which  he  had  conveyed  by  mortgage  to  one 
H.  A.  Greenwood  for  the  consideration  of  $157 ;  $20  of 
which  had  been  paid.  A  copy  of  this  mortgage  had  been 
flled  in  the  office  of  the  county  clerk,  and  was  in  fact  known 
to  the  said  constable,  who  applied  to  the  saiil  Greenwood 
and  obtained  his  consent  and  permission  to  levy  the  said 
executions  upon  the  said  property,  subject  to  the  said  mort- 
gage, and  thereupon  levied  the  same  and  seized  tlie  said 
property.  0#  the  same  day,  or  a  few  days  thereafter,  the 
said  Greenwood,  as  he  testifies,  soFd  and  delivered  the  note, 
secured  by  the  said  mortgage,  to  the  plaintiif,  who  there- 
upon replevied  the  said  property  from  the  said  constable. 
Upon  his  application,  Neil  Griffin  was  also  made  a  party 
defendant  with  the  constable,  German. 

Upon  the  trial  the  principal  effort  on  the  part  of  the 
plaintiff  seems  to  have  l)een  to  show  that  the  judgments, 
or  one  of  them,  upon  which  the  executions  were  issued, 
had  been  paid  and  satisfied  before  the  date  of  the  issuing 
of  said  executions. 

The  following  instructions  to  the  jury  were  given  by  the 
court  on  its  own  motion : 

"1.  This  is  an  action  of  replevin  in  which  the  turning 
point  is  the  right  of  possession  of  the  things  replevied.  At 
the  commencement  of  this  action  the  plaintiff  in  the  evidence 
claims  under  the  mortgage  note  he  has  offered  in  evidence. 
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If  at  the  time  of  the  levy  of  the  execution  defendants  have 
offered  in  evidence,  the  owner  of  said  mortgage  note  con- 
sented to  such  levy,  the  property  by  such  consent  beG^me 
subject  to  said  levies.  The  effect  of  the  levies  depends 
upon  the  validity  of  the  said  several  executions.  The 
validity  of  each  of  said  executions  depends  upon  whether 
there  was  a  subsisting  unsatisfied  judgment  upon  which  the 
execution  issued  at  the  time  of  its  issue.  The  judgments 
and  executions  are  sufficient  in  form  and  must  be  taken  for 
just  what  they  say,  unless  you  believe  from  the  evidence 
that  the  judgments,  or  one  of  them,  have  been  satisfied  in 
whole  or  in  part  beyond  what  is  shown  on  the  judgments 
or  executions  themselves.  The  judgments  and  executions 
were  good,  if  for  anything,  only  for  the  amount  due  and  un- 
satisfied on  the  judgments.  It  is  a  question  of  fact  for  you 
to  determine  how  much,  if  anything,  has  been  paid  on  the 
judgments  in  money  or  property,  and  how  much,  if  any- 
thing, was  due  on  the  judgments  at  the  time  of  said  levies. 
If  any  tiling  was  due  on  the  judgments  at  the  time  of  the 
levy,  the  levy  was  good  as  against  the  judgment  debtor, 
Aldrich,  for  the  amount  due  on  the  judgment  and  gave  the 
officer  the  right  of  possession  as  against  said  Aldrich ;  and 
if  the  levy  was  consented  to  by  the  owner  of  the  mortgage 
note,  then  the  levy  gave  the  officer  the  right  of  possession 
as  against  plaintiff.  If  the  levies  were  not  made  with  the 
consent  of  the  owner  of  the  said  mortgage  note,  the  officer 
making  the  levy  did  not  become  entitled  to  the  possession 
of  the  property  as  against  the  mortgagee. 

''  2.  If  you  find  that  at  the  commencement  of  this  action 
the  plaintiff  was  entitled  to  the  possession  of  the  property 
replevied,  you  will  so  state  in  your  verdict  and  assess  the 
plaintiff's  damages  for  the  wrongful  detention. 

^'3.  If  you  find  that  at  the  commencement  of  this  action 
the  defendant  German,  as  constable,  was  entitled  to  the  pos- 
session of  the  property,  you  will  assess  the  value  of  such 
right  of  possession  at  the  amount  due  and  unsatisfied  on 
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said  judgments  and  executions,  provided  you  find  that  the 
value  of  the  property  was  sufficient  to  satisfy  the  amount 
of  .said  mortgage  debt  and  the  amount  due  on  said  judg- 
ments; but  if  you  find  that  the  value  of  the  property  was 
not  sufficient  to  pay  both  the  mortgage  and  judgment 
debts,  you  will  find  (in  case  you  find  for  defendants)  the 
value  of  the  right  of  possession  to  be  the  value  of  the 
property  less  the  amount  of  the  said  mortgage  debt." 

No  error  in  these  instructions  is  specifically  pointed  out, 
and  I  fail  to  see  any  reversible  error  in  them. 

The  defendants  requested  the  court  to  give  the  following 
instruction: 

''No.  7.  You  are  instructed  that  the  amount  due  upon 
the  two  judgments  in  favor  of  Neil  Griffin  v.  H.  H.  Aid- 
rich,  as  shown  by  the  transcript  in  the  one  case,  and  by  the 
docket  of  S.  S.  Newton  in  the  other,  is  to  be  taken  as  cor- 
rect, unless  the  contrary  is  shown  by  a  preponderance  of 
the  testimony,  and  that  the  burden  to  so  prove  such  fact  is 
upon  the  plaintiff." 

While  the  language  of  this  instruction  is  not  very  rhe- 
torically expressed  (which  was  not  necessary),  I  think  that 
it  is  good  in  substance,  and  ought  to  have  been  given.  The 
constable  defendant  had  levied  upon  property  subject  to  a 
mortgage  lien  of  f  107,  to  satisfy  two  judgments,  one  ren- 
dered by  C.  A.  Burnham,  justice  of  the  peace,  for  $184.81 
and  121.66  costs  of  suit;  total,  $206.46;  and  the  other  ren- 
dered by  S.  S.  Newton,  justice  of  the  peace,  for  costs 
amounting  to  $39.60.  There  were  certain  sums  admitted 
to  have  been  paid  on  the  former  of  these  judgments,  and 
credited  thereon ;  but  the  efforts  of  the  plaintiff  were  chiefiy 
directed  upon  the  trial  to  an  effort  to  prove  that  at  sundry 
times  and  in  various  ways  after  the  rendition  of  the  said 
judgments,  payments  had  been  made  tliereon  by  Aldrich,  the 
judgment  defendant  therein,  until  and  so  that  at  the  date  of 
executions  nothing  whatever  was  due  upon  either  of  the 
judgments.     The  judgments  showed  for  themselves ;  as  the 
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ooart  very  properly  instructed  the  jury,  both  on  its  own 
motion  and  at  the  request  of  the  defendants.  Surely  it  was 
not  incumbent  upon  the  defendants  to  prove  that  they  had 
not  been  paid.  If  there  was  any  proof  of  payment  to  be 
made^  the  burden  of  making  it  was  clearly  upon  the  plaint- 
iff and  the  jury  should  have  been  so  instructed. 

The  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  remanded  for  fiirther  proceedings. 

R£V££8£D  AND  REMANDED. 

The  other  judges  concur. 


Stewart-Chute  Lumber  Company,  appellant,  v. 
Missouri  Pacipic  Railway  Company  et  al.,  ap- 
pellees. 

[FiLSD  NOYBMBEB  21,  1889.] 

1.  Material  Men:  Liens:  Ratlboads.  Sec.  2,  ch.  54,  Oomp. 
Stats.,  held,  to  give  alien  upon  a  railroad  to  aU persons  who  shall 
perform  labor  or  fornish  material  in  the  oonstrnction  of  snch  rail- 
road. 

2. : : :  Matebial  Fubnishbd  Subcontbactob. 

Lnmber,  posts,  building  paper,  and  lath,  sold  by  dealers  in 
lumber  to  a  saboontractor  engaged  in  bnilding  a  railroad,  and 
delivered  to  him  to  be  used  in  the  erection  of  shanty  boarding 
houses  and  stables  on  or  near  the  line  of  the  railroad  for  the  nse 
of  the  men  and  animals  employed  and  osed  by  snch  subcon- 
tractor In  and  upon  such  work,  held,  to  be  materials  furnished 
in  the  construction  of  the  raUroad,  within  the  intent  and  mean- 
ing of  the  statute.    Maxwell,  J.,  dissents. 

3.  :  Lien  Attaches  AT  Deli VEBY.    In  an  action  to  enforce  a 

lien  upon  a  railroad  for  material  furnished  in  its  construction,  held, 
that  the  lien  attached  immediately  upon  the  furnishing  of  such 
material  to  the  subcontractor  in  good  faith  by  the  material  man, 
and  that  it  was  not  necessary  to  allege  or  prove  the  actual  appli- 
cation of  8i)ch  material  to  the  purpose  intended.  Maxwell^ 
J.,  dissents. 
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Appeal  from  the  district  court  for  Lancaster  county. 
Heard  below  before  Field,  J. 

Mason  &  Whedoriy  for  appellants : 

Sec.  2,  art  2.,  cii.  54,  Comp.  Stats.,  providing  for  a  lien 
for  laborers  and  material  men,  is  a  remedial  statute  and 
should  be  liberally  construed.  (Rogers  v,  Omaha  Hotel 
Co,y  4  Neb.,  48.)  The  evident  intention  of  the  l^islature, 
as  gathered  from  the  act  itself,  was  that  a  railroad  company 
should  see  that  all  material  used  in  construction  was  paid 
for  by  the  contractor.  Such  intention  is  defeated  by  the 
narrow  construction  of  the  court  below,  that  the  material 
must  have  been  made  a  permanent  part  of  the  road-bed  in 
order  that  the  lien  might  attach.  Under  a  statute  analo- 
gous to  the  above,  one  who  cooks  food  for  men  engaged  in 
logging  has  a  lien  on  the  logs  for  his  wages.  {Window  v. 
Urquhart,  39  Wis.,  267.)  Hence  a  proper  construction  of 
this  act  would  give  a  lien  to  one  who  furnishes  material  to 
be  used  for  the  shelter  of  men  and  teams  at  work  on  the 
grade.  By  the  judgment  below,  appellant  is  compelled  to 
lose  the  price  of  material  furnished  in  good  faith  and  used 
in  construction,  while  Casement,  Carlile  &  Co.  retain  the 
money  due  Kavanaugh,  and  the  latter's  property  is  confis- 
cated. "* 

Talbot  &  Bryan,  contra : 

While  lien  laws  of  a  general  nature  are  to  be  liberally 
construed,  they  should  not  be  so  extended  as  to  include 
subjects  not  contemplated  by  the  legislature.  (Houck  on 
Liens,  sec.  67,  p.  79 ;  Phillips  v.  Stone,  25  111.,  77.)  More- 
over, the  act  under  consideration  is  a  sj)ecial  and  not  a  gen- 
eral lien  law.  (Overton  on  Liens,  chap.  4,  p.  40.)  Ap- 
pellant is  a  mere  vendor  of  material.  It  is  not  therefore 
within  the  class  specified  in,  and  not  entitled  to  the  bene- 
fits of,  a  statute  giving  a  lien  to  material  men,  contractors. 
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and  subcontractors ;  especially  as  the  design  of  this  class 
of  statutes  is  to  enable  such  parties  to  obtain  credit.  (Burst 
V.  Jackson,  10  Barb.  [N.  Y.],  219 ;  Hatch  v.  Colenian,  29 
Id.,  201 ;  Sweet  v.  JameSy  2  R.  I.,  270 ;  Greenwood  v.  Tenn. 
Mnfg.  Co.,  2  Swan  [Tenn.],  130  ;  East  Tenn.  Mnfg.  Co.  v. 
Bynum,  3  Sneed  [Tenn.],  268.)  In  order  that  the  lien 
might  attach,  the  material  sold  should  have  become  a 
permanent  part  of  the  road-bed  and  enhanced  its  value. 
(Houck  on  Liens,  sec.  64,  p.  69 ;  Chapin  v.  Paper  Works, 
30  Conn.,  473;  Hunter  v.  Blanchard,  18  III.,  118';  Per- 
kins v.  Pike,  42  Me.,  141;  PhiUipsv.  tfr/^A<,  5  Sandf.  [N. 
Y.],  342 ;  Esterley's  Appeal,  64  Pa.  St.,  195;  7^  Young 
Mechanic,  2  Curtis  [U.  S.],  404,  421  ;  Basshorr  v.  B.  &  O. 
R.  Cb.,65  Md.,  99;  S.  C,  8  Atl.  Rep.,  286 ;  in  the  latter 
case  the  court  construes  a  statute  similar  to  ours,  but 
stronger  in  its  provisions.)  Winslow  v.  Urquhart,  39  Wis., 
267,  was  under  a  statute  altogether  different  from  ours. 
The  cook,  who  was  there  declared  to  have  a  lien  on  the  logs, 
was  one  of  the  parties  actually  engaged  in  the  work.  The 
rantcrial  in  this  case  was  merely  a  part  of  the  working 
plant  of  Kavanaugh,  the  subcontractor.  The  principle  con- 
tended for  by  appellant,  that  it  should  have  a  lien  because 
its  material  was  used  for  shelter,  would  also  give  a  lien  on 
the  railroad  to  the  clothier,  the  harness  maker,  and  the 
hardware  merchant  for  wares  furnished  a  subcontractor. 

Cobb,  J. 

This  cause  was  appealed  by  the  plaintiff  from  the  judg- 
ment of  the  district  court  of  Lancaster  county. 

The  api)ellant  is  a  private  corporation  under  the  laws  of 
Illinois,  <loing  business  in  this  state  as  the  Stewart-Chute 
Lumber  Company. 

It  alleges  that  the  Missouri  Pacific  Railway  Company  is 
a  corporation  operating  its  lines  in  this  state,  and  that  the 
firm  of  Casement,  Carlile  &  Co.  is  a  copartnership  doing 
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business  in  this  state,  which,  with  Marcos  Kavanaugh,  are 
made  defendants. 

It  sets  up  that  the  railway  company  was  engaged  in  con- 
structing its  line  between  Weeping  Water,  injCass  county, 
and  Lincoln,  in  Lancaster  county  ;  that  Casement,  Carlile 
&  Co.  were  contractors  to  grade  the  line;  that  Mar- 
cus Kavanaugh  was  a  sul)Gontractor,  under  that  firm,  to 
grade  sections  10,  11,  and  12,  extending  three  miles  into 
Lancaster  county ;  that  the  plaintiff  sold  and  delivered  to 
Kavanaugh  lumber  and  other  necessary  material  to  be  used, 
and  which  was  actually  used,  in  the  construction  of  the 
railroad  line  in  Lancaster  county,  amounting  to  $296.19 ; 
that  subsequently  Casement,  Carlile  &  Co.  retained  that 
sum  from  payments  due  to  Kavanaugh,  as  subcontrac- 
tor, and  still  retains  the  same,  without  payment  to  the 
plaintiff;  that  on  July  6,  1886,  within  sixty  days  after 
furnishing  the  lumber  and  other  necessary  material  to  the 
subcontractor,  the  plaintiff  filed  for  record  in  the  clerk's 
office  of  the  county  clerk  of  Lancaster  county  the  proper 
legal  statement  of  its  claim,  perfecting  its  lien  for  the 
amount  stated  upon  the  line  of  the  Missouri  Pacific  Rail- 
way Company  in  Lancaster  county,  and  that  its  claim  is 
due  from  said  company  and  unpaid,  for  which  judgment 
is  asked,  and  for  such  certain  remedy  as  the  law  provides. 

The  railway  company  entered  its  appearance,  admitted 
its  corporate  capacity,  and  that  the  plaintiff  is  a  corpora- 
tion as  alleged,  and  denied  all  other  allegations. 

Casement,  Carlile  &  Co.  answered  admitting  they  were 
contractors  as  alleged  and  denied  all  other  allegations. 

There  was  a  trial,  on  submission  to  the  court,  a  jury 
being  waived,  and  judgment  for  the  plaintiff  against  M. 
Kavanaugh  for  $332.50,  with  findings  for  the  defendants, 
the  Missouri  Pacific  Railway  Company,  and  Casement, 
Carlile  &  Co.,  that  the  plaintiff  take  nothing  against  them, 
and  that  they  recover  their  costs ;  to  which  the  plaintiff 
excepted  on  the  record,  and  its  exceptions  were  settled  and 
allowed  according  to  law. 
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The  foUowiDg  sections  of  chapter  54^  art.  2,  of  the  Com* 
piled  Statutes  contain  the  provisions  of  statute  law  appli- 
cable to  the  case : 

''Sec.  2.  And  when  material  shall  have  been  furnished, 
or  labor  performed  in  the  construction,  repair,  and  equip- 
ment of  any  railroad,  canaly  bridge,  viaduct,  and  other  simi- 
lar improvement,  such  labor  [laborer]  and  material  man, 
contractor  or  subcontractor,  shall  have  a  lien  therefor,  and 
the  said  lieu  therefor  shall  extend  and  attach  to  the  erec- 
tions, excavations,  embankment,  bridges,  road-bed,  and  all 
land  upon  which  the  same  may  be  situated,  including  the 
rolling  stock  thereto  appertaining  and  belonging,  all  of 
which,  including  the  right  of  way,  shall  constitute  the  ex- 
cavation, erection,  or  improvement  provided  for  and  men- 
tioned in  this  act. 

''Sea  3.  Every  person,  whether  contractor  or  subcon- 
tractor, or  laborer  or  material  man,  who  wishes  to  avail 
himself  of  the  provisions  of  the  foregoing  section,  shall 
file  with  the  clerk  of  the  county  in  which  the  building, 
erection,  excavation,  or  other  similar  improvement,  to  be 
charged  with  the  lien,  is  situated,  a  just  and  tnie  statement 
or  account  of  the  demand  due  him  after  allowing  all  cred- 
its, setting  forth  the  time  when  such  material  was  furnished 
or  labor  performed  and  when  completed,  and  containing  a 
correct  description  of  the  property  to  be  charged  with  the 
lien,  and  verified  by  affidavit;  such  verified  statement  or 
account  must  be  filed  by  a  principal  contractor  within 
ninety  days,  and  by  a  subcontractor  within  sixty  days, 
from  the  date  on  which  the  last  of  the  material  shall  have 
been  furnished,  or  the  last  of  the  labor  is  performed  ;  but 
a  failure  or  omission  to  file  the  same  within  the  periods 
last  aforesaid  shall  not  defeat  the  lieu,  except  against  pur- 
chasers or  incumbrances  in  good  faith,  without  notice, 
whose  rights  accrued  after  the  thirty  or  ninety  days,  as 
the  case  mav  he,  and  before  anv  claims  for  the  lien  was 
filed :  Provided,  That  when  a  lien  is  claimed  upon  a  rail- 
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way  the  subcontractor  shall  have  sixty  days  from  the  last 
day  of  the  month  in  which  said  labor  was  done,  or  material 
furnished,  within  which  to  file  his  claim  therefor ;  and,  jFVo- 
vided  further,  That  when  any  such  material  is  furnished  or 
work  done  in  any  unorganized  county  in  this  state,  such 
statement  of  the  demand  due,  verified  as  aforesaid,  may  be 
filed  in  any  county  in  this  state  into  or  through  which  any 
such  railroad  or  canal  may  run,  or  in  the  organized  counties 
lying  next  nearest  east  of  the  county  where  said  work  was 
done  or  material  furnished :  Provided  further ,  That  such 
lien  shall  continue  for  the  |>eriod  of  two  years,  and  that 
any  person  holding  such  lien  may  proceed  to  obtain  judg- 
ment for  the  amount  of  his  account  thereon  by  civil  action; 
and  when  any  suit  or  suits  shall  be  commenced  on  such 
accounts  within  the  time  of  such  lien,  the  lien  shall  con- 
tinue until  such  suit  or  suits  be  finally  determined  and 
satisfied." 

Counsel  for  appellees  in  the  brief  state  the  first  and 
principal  question  in  this  case  to  be,  "  Was  the  material 
sold  by  ap()ellant  to  M.  Kavanaugh,  the  subcontractor, 
used  in  the  construction,  repairing,  and  equipment  of  ap- 
pellee's railroad  within  the  meaning  of  this  (the  2d)  sec- 
tion?" This  is  nearly  correct,  but  not  strictly  so;  accu- 
rately stated  it  is,  Was  the  material  sold  by  appellant  to 
the  subcontractor  ^^ furnished"  in  the  construction  of  ap- 
pellee's railroad  within  the  meaning  of  the  section?  There 
is  a  wide  difference  in  the  meaning  of  the  two  words 
"used"  and  "furnished"  in  the  connection  in  which  the 
latter  is  used  in  the  section,  and  I  think  that  it  was  used 
by  the  framers  of  the  provision  for  (he  purpose  and  with 
the  intent  that  the  lien  should  attach  upon  the  furnishing 
of  the  material  in  good  faith  by  the  material  man,  and 
upon  its  passing  from  his  control  to  that  of  the  contractor, 
subcontractor,  or  builder  of  the  railroad,  and  that  that 
w^ord  was  used  witli  the  ]>urp()se  of  preventing  a  construc- 
tion which  may  have  been  placed  upon  some  former  lien 
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the  material  furniBhed  by  him  was  not  onlj  delivered  to 
the  builder^  but  was  actaally  used  in  the  building. 

The  appellee  railway  company  was  engaged  in  the  con- 
struction of  its  line  from  Weeping  Water  to  Lincoln;  the 
defendants^  Casement,  Carlile  <&  Co.,  were  its  contractors 
for  the  construction  of  the  road,  or  that  part  of  it  with 
which  we  are  concerned,  and  Kavanaugh  was  the  subcon- 
tractor under  them  for  the  construction  of  certain  sections 
of  the  work,  near  the  city  of  Lincoln.  The  appellant  was 
a  private,  incorporated  company,  carrying  on  business  as  a 
wholesale  and  retail  lumber  dealer  in  the  city  of  Lincoln. 

About  the  time  of  commencing  the  construction  of  the 
sections  of  railroad  work  for  which  he  was  subcontractor 
under  Casement,  Carlile  &  Co.,  the  contractors  under  the 
railway  company,  Kavanaugh  ordered  and  purchased  from 
the  appellant  the  material,  consisting  of  lumber,  posts, 
building  paper,  and  lath,  set  out  in  the  bill  of  particulars, 
for  which  the  lien  was  filed  and  for  which  the  action  was 
brought.  This  material  was  used  by  the  said  subcontractor 
in  the  erection  of  shanty  boarding  houses  for  the  men,  and 
stables  for  the  horses,  engaged  and  used  by  said  sulxx)n- 
tractor  in  the  construction  of  the  sections  of  said  railroad 
work,  for  which  he  had  the  subcontract.  These  shanties 
and  stables  were  not  erected  on  the  right  of  way  of  said 
railroad,  but  at  convenient  points  about  one  hundred  and 
fifty  yards  from  the  line  of  the  road.  Was  this  lumber^ 
building  paper,  posts,  and  lath  material  furnished  in  the 
construction  of  the  railroad?  This  question  may  be  dis-  ' 
cussed  at  this  point  because,  in  my  view,  when  material  is 
once  furnished  in  the  construction,  repair,  or  equipment  of 
a  railroad,  so  as  to  entitle  the  material  man  to  a  lien,  un- 
der the  provisions  of  the  statute  which  we  are  now  consid- 
ering the  lien  attaches  upon  the  furnishing;  and  it  confuses 
rather  than  enlightens  us  to  continue  the  statement  of  facts 
as  to  what  was  done  with  the  remains  or  debris  of  this 
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material ;  or  with  the  material  itself  after  it  was  famished 
and  passed  absolately  and  entirely  from  the  control  or  do- 
minion of  the  material  man  furnishing  it. 

No  one  will  doubt  that  it  is  the  duty  of  this  court,  upon 
a  case  being  presented  calling  therefor,  to  ascertain,  if  it 
can,  the  object,  meaning,  and  intention  of  the  legislature 
in  enacting  the  law  referred  to.  For  this  purpose  we  are, 
first,  to  look  to  the  language  of  the  law.  If  its  language 
is  plain,  its  words  consistent  with  each  other,  and  its  pro- 
visions not  inconsistent  with  those  of  other  statutes  nor 
within  any  constitutional  inhibition,  then  the  intention  of 
the  legislature,  thus  manifest,  must  be  proclaimed  as  the 
law  of  the  land.  The  words  of  this  statute  give  a  lien, 
first,  when  material  has  been  '' furnished,'' and  second, 
when  labor  has  been  '^  performed.''  But  it  is  contended 
that  these  words  only  apply  to  certain  kinds  of  material 
or  to  material  used  in  a  certain  and  limited  manner,  and 
not  to  material  '^ furnished"  in  the  construction  of  the 
work  generally.  Applying  the  argument  to  this  case,  had 
the  lumber  and  posts  furnished  by  the  appellant  been  used 
in  the  construction  of  a  bridge,  a  depot  building,  or  a 
water  tank  of  the  railroad,  so  as  to  remain  a  visible,  tan- 
gible, and  permanent  part  of  the  work,  the  material  man 
furnishing  it  would  have  a  lien  therefor;  but  the  material, 
for  whatever  purpose  furnished,  if  not  used  so  as  to  be- 
come and  remain  a  visible,  tangible,  and  permanent  part 
of  the  work,  would  entitle  him  to  no  lien.  This  ai^ument 
is  worthy  of  respect,  and  were  the  appellant  seeking  to  es- 
tablish and  maintain  a  lien  upon  general  principles  of  the 
civil  law  it  would  probably  be  conclusive.  But  the  mean- 
ing and  force  of  a  statute  does  not  necessarily  depend  upon 
the  ^^  eternal  fitness  of  things,"  nor  yet  upon  the  assem- 
bling together  of  words  expressing  ideas  logically  adapted 
to  each  other.  It  is  quite  within  the  all  but  infinite  power 
of  the  l^islature,  in  the  absence  of  a  constitutional  inhi- 
bition, to  so  legislate  that  those  who  contribute  to  the  ereo- 
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tion  of  a  buildings  a  railroad,  a  ship,  or  a  wagon  in  any 
way,  directly  or  indirectly,  may  have  a  lien  thereon  for  the 
value  of  such  contribution,  without  rq;ard  to  -whether  the 
thing  contributed  be  of  a  substantial  or  unsubstantial,  a 
visible  or  an  invisible,  character. 

In  the  legislation  which  we  are  now  considering,  no  dis- 
crimination was  made  between  the  different  kinds  or  classes 
of  laborers  who  might  perform  labor,  nor  in  the  different 
kinds  of  material  that  might  be  furnished,  so  long  as  the 
one  was  performed  and  the  other  ''  furnished  in  the  con- 
struction, repair,  and  equipment  of  any  railroads, ''  etc 
Construing  the  words  of  the  act,  and  neither  adding  to 
them,  nor  suppressing  any  used  by  the  l^slature,  our 
task,  though  di£Bcult,  is  confined  to  a  narrow  compass. 
While  in  one  sense  the  construction  of  a  railroad  may  be 
said  to  consist  in  the  actual  placing  of  the  material  of 
which  it  is  composed,  it  was  in  another  and  far  more  com- 
prehensive sense  that  this  word  was  used  by  the  legisla- 
ture in  the  sections  under  consideration.  In  this  s^nse  the 
construction  commences  with  the  laying  out  of  the  line, 
and  the  bringing  of  men,  animals,  and  materials  together, 
in  which  one  of  the  important  and  indispensable  things  to 
do  is  to  prepare  convenient  Shelter  for  the  men  and  ani- 
mals. When  this  is  done  successfully,  and  the  design  car- 
ried out,  and  the  men  and  animals  thus  sheltered  and 
hou^,  do  the  work,  fill  up  the  road-bed,  and  dig  out  the 
excavations,  the  material  so  furnished  must  be  considered 
as  furnished  in  the  construction  of  the  railroad. 

I  have  carefully  considered  the  case  of  Basshorr  v.  B.  A 
0.  jB.  Cb.,  3  Atl.  Bep.,  286,  cited  by  counsel  for  appellees, 
and  do  not  think  the  law  there  decided  at  all  applicable  to 
the  case  at  bar.  All  that  was  decided  in  that  case  was  that 
a  person  sold  certain  machinery,  used  for  the  purpose  of 
grinding  material  in  the  manufacture  of  artificial  stone,  to 
be  used  in  the  construction  of  certain  railroad  bridges,  and 
certain  appliances  used  for  carrying  the  artificial  stone  to 
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the  place  where  used  by  the  contractor  for  the  construction 
of  the  bridges,  was  not  furnished  in  the  construction  of  the 
bridges  within  the  meaning  of  the  mechanic's  lien  law  of 
Maryland.  I  do'  not  think  there  is  much  difference  be- 
tween the  provisions  of  the  law  of  Maryland  and  those  of 
our  own,  so  far  as  they  are  applicable  to  the  question  now 
under  consideration ;  but  the  facts  of  the  two  cases  are 
widely  different.  There  the  mill  for  grinding  stone,  to 
be  used  in  manufacturing  artificial  stone,  was  erected  at  a 
point  quite  remote  from  at  least  one  of  the  two  bridges 
on  which  it  was  sought  to  extend  the  lien  ;  because  the  two 
bridges  were  across  different  rivers,  a  good  many  miles 
apart,  and  the  appliance,  spoken  of  in  the  opinion,  to  be  * 
used  to  carry  the  stone  when  manufactured  to  the  piers  of 
the  bridges,  was  most  likely  a  steamboat  to  be  used  in  car- 
rying the  manufactured  stone  from  some  common  point  on 
the  Chesapeake  bay,  and  up  either  one  of  the  estuaries 
known,  respectively,  as  the  Big  and  Litthe  Gunpowder.  I 
agree  with  the  writer  of  that  opinion,  that  the  machinery 
uded  as  the  plant  of  a  contractor y  remote  as  this  one  doubt- 
less was  from  the  work,  could  scarcely  be  said  to  be  fur- 
nished in  the  construction  of  the  work.  But  the  shanties 
and  temporary  stables  furnished  by  a  railroad  contractor 
for  the  shelter  of  his  men  and  animals  on  the  line,  and  at 
the  scene  of  the  work,  are  in  no  sense  "a  plant." 

The  case  of  Winslow  v.  Urquhart,  39  Wis.,  260,  is  dited 
and  relied  on  by  counsel  for  appellant  That  case  is  ap- 
plicable, and  illustrative  of  the  principles  which,  as  I  think, 
govern  the  case  at  bar,  and  chiefly  in  showing  the  inadmis- 
sibility of  the  proposition  that  under  our  statute  a  lien  only 
attaches  for  such  material  used  in  the  construction  of  the 
railroad  as  becomes  a  visible  and  tangible  part  of  the  work. 
As  I  understand  the  facts  of  that  case,  one  McCauIley  had 
a  contract  to  cut  and  drive  sawlogs  for  Winslow  &  Co.  For 
the  purpose  of  filling  the  contract  he  had  in  his  employ- 
ment a  large  party  of  men,  and  employed  one  Brooks  to 
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cook  for  them,  which  he  did.  His  wages  Dot  being  paid, 
he  sued  McCauUey  therefor,  and  attached  the  logs,  claiming 
a  lien  thereon  for  his  wages,  as  cook  for  the  men  who  cat 
and  drove  them,  ^he  statute,  under  which  this  claim  was 
made — I  quote  from  the  opinion  in  the  case  (Tay.  Stats. 
1768,  §25) — "gives  to  any  person  who  shall  furnish  any 
supplies,  or  who  may  do  or  perform  any  labor  or  services 
in  cutting,  falling,  hauling,  driving,  running,  railing,  boom- 
ing, or  towing  any  logs,  or  timber,  *  *  *  ^  lien  on 
such  logs  or  timber  for  the  amount  due  for  such  supplies,  la- 
bor, or  services."  Judgment  was  rendered  for  Brooks  for  the 
amount  due  him,  and  establishing  his  lien  on  the  logs.  An 
order  of  sale  was  issued,  and  the  logs  sold  thereon,  and,  as  I 
suppose,  bought  at  the  sale  by  Urquhart.  Thereupon  Wins- 
low  &  Co.,  the  general  owners,  brought  replevin  for  the  logs 
in  the  circuit  court,  where  they  obtained  judgment.  Upon 
appeal  to  the  supreme  court  the  judgment  was  reversed  and 
the  lien  sustained.  The  following  remarks  of  Judge  Lyon^ 
in  delivering  the  opinion,  seem  to  me  to  be  eminently  just 
and  sound  as  applicable  to  the  facts  of  that  case,  and  are 
here  reproduced  as  illustrative  of  the  principles  governing 
the  case  at  bar :  "  It  seems  to  us  that  the  person  who  cooks 
the  food  for  the  men  who  fall  the  trees,  and  work  directly 
and  immediately  upon  the  logs  or  timber,  performs  service 
in  cutting,  falling,  driving,  etc.,  such  logs  or  timber,  within 
the  meaning  of  the  statute,  equally  with  those  who  use  the 
axe,  the  saw,  or  the  team,  to  the  same  end.  These  are  all 
engaged  in  the  business  of  manufacturing  trees  into  logs 
and  timber,  and  transporting  the  same  from  the  forest  to  a 
market;  and  to  accomplish  the  common  pui*pose  the  labor 
of  each  in  his  department  is  necessary.  Moreover,  he  who 
cooks  the  food  'furnishes  supplies'  equally  with  the  per- 
son who  furnishes  the  raw  materials.  The  acts  of  both 
are  essential  to  the  supplying  of  the  men  with  food  and 
both  '  furnish  supplies  ^  within  the  meaning  of  the  statute. 
Both,  also,  render  'services  on  logs  or  timber'  \Athin  the 
4 
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meaning  of  the  averment  to  that  effect  required  in  the  affi- 
davit to  be  annexed  to  the  attachment  *  *  *  The 
statute  under  consideration  was  enacted  in  the  interest  of 
labor,  and  a  sound  public  policy  requires  that  it  be  liber- 
ally construed.  The  construction  contended  for  on  behalf 
of  the  plaintiffs  is  too  narrow,  and,  if  adopted,  would 
go  far  to  defeat  the  objects  and  purposes  of  the  statute. 
We  cannot  adopt  it,  but  must  hold  that  the  claim  of 
Brooks,  in  the  attachment  suit,  was  within  the  statute" 
(p.  268). 

The  second  contention  of  counsel  for  appellees  is  that 
^^  the  appellant  is  not  a  party  belonging  to  the  class  men- 
tioned and  specified  in  the  statute,  and  is,  therefore,  not 
entitled  to  a  lien  on  appellee's  railway  line."  Under  this 
head  they  insist  that  a  material  man  under  the  section  (2), 
in  order  to  have  a  lien  on  the  railway  line  constructed,  must 
be  a  contractor ;  that  there  must  have  existed,  between  the 
material  man  and  the  railroad  company,  some  contract,  ob- 
ligation, or  understanding  that  the  material,  when  fur- 
nished, would  become  a  lien  upon  the  line  of  road  or  would 
be  a  part  of  the  road-bed  or  equipment ;  also,  that  the 
statute  was  designed  for  the  benefit  of  the  builders  or  con- 
tractors, and  the  liens  given  to  subcontractors  and  contrac- 
tors furnishing  materials  for  the  purpose  of  giving  them 
credit,  etc. 

I  have  carefully  examined  the  cases,  cited  to  the  above 
propositions,  cases  arising  under  the  earlier  mechanic's  lien 
laws  of  the  states  of  New  York,  Tennessee,  and  Rhode 
Island.  While  they  contain  doubtless  fair  constructions  of 
those  statutes,  they  afford  us  but  little  aid  in  the  construc- 
tion of  our  own,  and  certainly  no  authority  for  eliminating 
the  words  '^  laborer  and  material  man  "  therefrom.  With 
all  the  light  furnished  by  these  cases,  I  see  no  reason  to 
doubt  that  a  true  construction  of  our  statute  gives  to  every 
one  who  labors  or  furnishes  material  in  the  construction  of 
a  railroiffl  a  lien  therefor;  nor  that  the  order  of  material 
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by  a  contractor,  subcontractor,  or  builder,  and  its  delivery 
by  the  person  from  whom  ordered,  is  all  the  contract  neces- 
sary to  constitute  such  person  a  material  man,  within  the 
meaning  of  section  2  of  our  act,  and  entitles  him  to  a  lien 
therefor.  The  contention  that  a  material  man  must  also 
be  a  contractor,  or  subcontractor,  to  be  entitled  to  the  lien, 
is  probably  based  upon  the  absence  of  a  comma  after  the 
word  material  man  and  before  the  word  contractor,  as  used 
in  the  section.  While  correct  punctuation  is  of  great  util- 
ity and  value,  it  is  not  always  to  be  found  in  our  statutes, 
and  its  absence  will  not  be  regarded  as  sufficient  warrant 
for  giving  words  a  strained  meaning. 

The  third  proposition  argued  by  counsel  for  appellee 
in  the  brief  is,  that  ^^  the  material  sold  and  used,  in  or- 
der to  become  a  lien  upon  the  property,  must  become 
a  part  of  the  property  improved,  and  actually  enter  into 
and  become  a  part  of,  and  enhance  the  value  of,  the  ap- 
pellee's line  of  road  so  constructed/'  I  have  said  about 
all  that  I  desire  upon  this  point  while  discussing  the  first 
proposition,  but  will  add  that  the  same  words  of  the 
statute  which  give  a  lien  for  labor  perfoyned  also  give  a 
lien  for  material  furnished,  and  the  same  logic  that  applies 
to  one  must  also  apply  to  both.  Applying  the  rule  to  labor, 
while  it  would  give  the  laborer  who  piles  up  dirt  and  stone 
upon  the  line,  or  lays  wooden  bridges  across  the  streams 
thereon,  a  lien  therefor,  it  would  deny  it  to  his  fellow  who 
digs  and  removes  earth  and  stone  from  the  cut  and  tunnel 
through  the  mountain.  I  find  no  warrant  for  such  a  dis- 
crimination in  the  language  of  the  act,  and  am  confident 
that  the  spirit  which  actuated  the  l^islature  in  its  passage 
was  of  broad  and  general,  and  not  of  a  narrow  and  partial, 
character. 

The  judgment  of  the  district  court  is  reversed,  and  a 
decree  will  be  entered  in  this  court  for  the  plaintiff,  estab- 
lishing and  declaring  its  lien  upon  the  appellee's  railroad, 
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and  for  its  foreclosure,  in  accordance  with  the  prayer  of 
plain tifiP^s  petition  and  for  costs  in  both  courts. 

Judgment  accordingly. 

Reese,  Ch.  J.,  concurs. 

Maxwell,  J.,  dissenting. 

I  am  unable  to  concur  in  the  views  of  the  majority  of 
the  court,  and  will  briefly  state  the  reasons  for  my  dissent. 

This  action  was  brought  by  the  plaintiff  against  the  de- 
fendant in  the  district  court  of  Lancaster  county  to  enforce 
an  alleged  lien  against  said  defendant.  The  facts  npou 
which  the  lien  is  claimed  to  exist  are  as  follows :  One  Mar- 
cus Kavanaugh  was  a  subcontractor  in  the  construction  of 
the  Missouri  Pacific  Railroad  in  Lancaster  county,  and 
purchased  from  the  plaintiff  building  material  to  the 
amount  of  $296.19,  to  be  used  by  said  Kavanaugh  in  the 
construction  of  shanties  for  the  persons  engaged  by  him 
upon  said  subcontract,  and  also  for  the  construction  of  sta- 
bles for  the  teaois  used  by  said  persons  in  grading  said 
road.  The  shanties  were  not  erected  on  the  right  of  way, 
and  had  no  connection  whatever  with  the  railroad. 

A  claim  for  a  lien  against  the  railway  was  duly  filed  in 
the  office  of  the  county  clerk,  and  the  necessary  steps  taken 
to  perfect  said  lien,  if  such  is  given  by  the  statute.  On  the 
trial  of  the  cause  in  the  court  below  judgment  was  rendered 
in  favor  of  the  defendant. 

Section  2,  chap.  64,  art.  2,  of  Compiled  Statutes  of  1887, 
provides  that,  "When  material  shall  have  been  furnished, 
or  labor  performed  in  the  construction,  repair  and  equip- 
ment of  any  railroad,  canal,  bridge,  viaduct,  or  other  sim- 
ilar improvement,  such  labor  [laborer]  and  material  man, 
contractor  or  suljcon tractor,  shall  have  a  lien  therefor,  and 
the  said  lien  therefor  shall  extend  and  attach  to  the  erec- 
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tions,  excavations,  embankments,  bridges,  road-bed,  and  all 
land  upon  which  the  same  may  be  situated,  including  the 
roHing  stock  thereto  appertaining  and  belonging,  all  of 
which,  including  the  right  of  way,  shall  constitute  the  ex- 
cavation, erection,  or  improvement  provided  for  and  men- 
tioned in  this  act/' 

It  will  be  observed  that  the  lien  is  given  for  material 
which  "  shall  have  been  furnished  or  labor  performed  in 
llie  construction,  repair  and  equipment  of  any  railroad,"  etc. 

Do  these  words  include  lumber  for  the  shanties  and  sta- 
bles of  contractors  or  subcontractors  which  is  purchased  for 
tliemselves  and  remains  their  own  property?  I  think  not. 
In  no  sense  is  such  material  used  in  the  construetion,  repair 
or  equipment  of  the  road.  If  so,  then  the  railway  com- 
pany might  be  subject  to  a  lien  for  food  and  clothing  fur- 
nished the  employees  of  the  contractors  and  subcontractors, 
and  it  would  be  difficult  to  determine  where  its  liability 
would  cease.  The  evident  intention  of  the  legislature  was 
to  limit  the  lien  to  such  material  or  labor  as  was  used  in 
the  "  construction,  repair,  and  equipment "  of  the  railway, 
and  the  law  does  not  apply  to  cases  of  this  kiiid.  The 
judgment  of  the  district  court  is  clearly  right,  and  should 
be  affirmed. 


Isaac  Adams,  appellee,  v.  Edward  H.  Thompson 

et  al.,  appellants. 

[Filed  Novembeb  26, 1889.] 

1.  Beal  Estate:  Contbact  fob  Sale.  The  evideDce,  which  oon- 
sisted  of  correspondence  between  plaintiff  and  defendant,  by 
letters  and  telegraphic  dispatches,  and  which  is  set  oat  in  the 
opinion  at  length,  Jield,  to  constitate  a  contract  for  the  sale  of 
real  estate.    Maxwell,  J.,  dissents. 
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•:  Dbsceiption.    Defendant  owned  bat  one  tract  of 
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land  in  a  sabdiTiaion  of  the  (sitj  of  O.  This  tract  was  referred 
to  in  the  correspondence  which  constituted  the  contract,  hot 
without  a  definite  description.  This  was  hdd  to  be  sufficient 
to  admit  parol  CYideoce  as  to  description. 

3.  : :  Pbiob  Equities:  PuBCH ASK  WITH  Notice.    The 

defendant  having  purchased  from  the  plaintiff's  grantor  with 
taW  knowledge  of  the  plaintiff's  purchase  and  his  rights  there- 
under, took  subject  to  such  purchase.    Maxwell,  J.,  dissents. 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Wakeley^  J. 

George  B.  Lake,  and  J,  L.  Kennedy,  for  appellants : 

To  establish  an  agreement  for  sale  sufficient  to  entitle  one 
to  specific  performance  it  must  appear  that  there  was  a  '^  clear 
accession  on  both  sides  to  one  and  the  same  set  of  terms." 
{Lanz  V.  McLaughlin,  14  Minn.,  72 ;  Hamlin  v.  Wistar,  31 
Minn.,  418  [18  N.  W.  Rep.,  146];  2  Story,  Eq.  Jnr.,  sec. 
764.)  A  court  of  equity  will  not  enforce  performance 
where  there  is  a  misunderstanding  as  to  the  terms  of  sale 
{Clay  V.  Rieketts,  66  la.,  362  [23  N.  W.  Rep.,  755]);  nor 
where  it  even  seems  probable  that  the  parties  have  not 
agreed  to  the  same  thing.  {BurkhaUer  v.  Janes,  32  Kan.,  5 ; 
Egglestonv.  Wagner,  46  Mich.,  610  [10  N.  W.  Rep.,  37].) 
To  entitle  appellee  to  such  relief  his  acceptance  of  Thomp- 
son's proposition  must  have  been  absolute  and  unequivocal 
(Pomeroy,  Spec.  Perf.  of  Contracts,  sec.  63.)  Thompson 
had  a  right  to  stand  on  a  strict  acceptance  of  his  offer.  (/Saw- 
yer V.  Brosshart,  67  la.,  678  [25  N.  W.  Rep.,  876].)  A 
sale  to  another  is  a  sufficient  notice  of  withdrawal.  (Pom- 
eroy, Spec.  Perf.  of  Contracts,  sec.  61,  and  cases  cited.) 
The  description  must  be  such  that  without  contradiction 
or  addition  it  can  be  applied  to  the  very  property  intended. 
{Ryan  v.  Davis,  5  Montana,  505  [6  Pac.  Rep.,  339] ;  Pier- 
son  V.  Ballard,  32  Minn.,  263  [20  N.  W.  Rep.,  193]; 
Richards  V.  Snider,  11  Or^on,  501  [3  Pao.  Rep.,  178]; 
Tice  V.  Freeman,  30  Minn.,  389  [15  N.  W.  Rep.,  674]). 
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Isaac  Adams,  pro  se: 

As  to  the  sufficiency  of  the  description:  (cases  cited  by 
appellee  on  this  point  are  referred  to  in  opinion);  in  mch- 
ards  V,  Snider,  cited  by  counsel  for  appellanf,  a  demurrer  for 
uncertainty  in  description  was  overruled.  Their  remain- 
ing cases  are  examples  of  descriptions  which  do  not  satisfy 
the  statute  of  frauds.  No  time  of  performance  having 
been  agreed  upon  in  the  contract,  the  law  merely  requires 
performance  or  tender  thereof  within  a  reasonable  time. 
(Brown,  Statute  of  Frauds,  sec.  384.)  In  equity  an  ex- 
ecutory contract  of  sale  is  r^arded  as  vesting  title  in  the 
vendee.  (Pomeroy,  Spec.  Perf  of  Contracts,  314;  Warvelle 
on  Abstracts,  pp.  288,  289.) 

Reese,  Ch.  J. 

This  was  an  action  for  the  specific  performance  of  a  con- 
tract for  the  sale  of  real  estate. 

The  suit  was  instituted  in  the  district  court  of  Douglas 
county  by  plaintiff  Adams  against  defendant  Thompson. 

It  was  alleged  in  the  petition  that  on  the  13th  day  of 
November,  1886,  the  defendant  Thompson  was  the  owner 
in  fee  simple  of  the  real  estate  described  in  the  petition  as 
lot  number  12  of  P.  McShane's  subdivision  of  the  north- 
east quarter  -of  the  southeast  quarter  of  section  30,  town- 
ship 15  north,  range  13  east,  and  that  at  said  time  he  made 
an  agreement  with  plaintiff  whereby  said  Thompson,  in 
consideration  of  the  sum  of  $1,000,  sold  and  agreed  to 
convey  to  plaintiff  the  above  described  real  estate;  the 
terms  of  the  sale  being  $200  cash,  $485  in  a  note  bearing 
eight  per  cent  interest,  secured  by  a  mortgage  on  the  prem- 
ises, and  the  remainder — $315— by  assuming  the  payment 
of  three  certain  notes  made  by  the  said  Thompson  in  favor 
of  John  A.  McShane  for  $105  each,  said  not«s  being  se- 
cured by  a  mortgage  on  the  premises  purchased ;  that  in 
accordance  with  the  terms  of  the  agreement  plaintiff  was 
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to  deposit  said  cash  payment,  together  with  the  said  note  of 
$485  and  the  mortgage  securing  the  same,  in  one  of  the 
banks  of  the  city  of  Yankton,  Dakota  Territory,  and  upon 
which  deposit  being  made  defendant  was  to  execute  and 
deliver  to  said  bank  a  deed  to  plaintiff  for  the  premises 
in  dispute.  It  was  allied  that  plaintiff  had  fully  per- 
formed the  terms  and  conditions  of  the  contract  on  his 
part,  but  that  defendant  had  i*efused  to  make  the  convey- 
ance, and  a  decree  for  the  specific  performance  of  the-  con- 
tract was  prayed. 

Some  time  after  the  commencement  of  the  action  James 
£.  Riley  appeared  and  made  application  to  be  made  a 
party  defendant,  alleging  that  he  was  the  owner  by  con- 
veyance of  the  real  estate  from  plaintiff  and  that  a  deter- 
mination of  the  controversy  could  not  be  had  without 
his  presence  in  court.  Leave  having  been  granted,  he  filed 
his  answer  allying  substantially  the  above  facts.  Subse- 
quent to  this  plaintiff  asked  and  obtained  leave  to  file  his 
supplemental  petition,  in  which  he  alleged  that  after  th^ 
commencement  of  the  action  Horace  B.  Irey  and  William 
B.  Shriver  claimed  to  have  acquired  some  interest  in  the 
real  estate  from  defendant  Thompson,  subsequent  to  the 
filing  of  the  petition,  but  allying  that  they  had  purchased 
with  full  notice  of  plaintiff  ^s  right,  and  that  as  against  him 
^vhatever  title  they  had  to  the  real  estate  was  invalid  and 
asking  that  they  be  decreed  to  convey  the  property  to  him. 

Irey  and  Shriver  having  been  made  parties,  appeared  and 
filed  their  answers  to  the  petition  and  supplemental  petition 
of  plaintiff,  denying  the  principal  allegations  therein,  and  al- 
leging that  they  had  purchased  the  real  estate  from  Thomp- 
son prior  to  the  pretended  contract  which  plaintiff  claimed 
had  been  made  by  him  and  without  notice  of  any  of  his  al- 
leged rights ;  that  they  had  paid  the  full  consideration  there- 
for and  received  a  conveyance,  and  were  the  holders  of  the 
title  in  fee  simple,  and  that  Irey  had  subsequently  sold  and 
conveyed  the  property  to  Shriver.     In  addition  to  the  de- 
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Dial  of  any  contract  between  plaintiff  and  defendant  Thomp- 
son it  was  alleged  that  plaintiff  had  not  complied  with  the 
terms  of  the  offer  made  to  him  by  Thompson,  and  that  he 
had  no  right  to  demand  the  relief  prayed  for  in  his  petition. 
Further^  that  whatever  allied  contract  was  made  between 
them  was  not  in  writing  and  therefore  was  within  the  stat- 
ute of  frauds  and  could  not  be  enforced.  The  prayer  of 
the  answer  and  cross-bill  was  that  the  plaintiff  and  Riley 
be  decreed  to  have  no  right  in  the  real  estate,  that  they  be 
required  to  execute  the  proper  conveyance  to  defendants, 
and  that  the  conveyance  from  Thompson  to  Adams,  and 
from  Adams  to  Riley,  be  set  aside  and  canceled  upon  the 
deed  records  for  the  county. 

A  trial  was  had  to  the  district  court,  which  resulted  in 
findings  of  fact  in  favor  of  plaintiff.  These  findings  were 
as  follows : 

"1.  That  the  correspondence  between  plaintiff  and  de- 
fendant Thompson  constituted  a  binding  contract  between 
them. 

"  2.  That  said  correspondence  sufficiently  described  the 
land  in  question  to  admit  parol  evidence  to  identify  it. 

"  3.  That  there  was  a  sufficient  offer  by  plaintiff  to  per- 
form the  terms  of  the  contract. 

'^  4.  That  as  against  defendant  Thompson,  plaintiff  was 
entitled  to  a  specific  performance  of  the  contract. 

"  5.  That,  as  the  clerk  of  Shriver,  Irey  was  incapacitated 
to  enter  into  a  contract  with  Thompson  which  would  be 
binding  upon  Thompson  while  the  latter  was  not  aware 
of  the  relations  existing  between  Irey  and  Shriver. 

''  6.  That  plaintiff,  as  equitable  vendee  of  Thompson,  had 
the  right  to  rescind  the  conveyance  to  Irey. 

"  7.  That  since  both  Irey  and  Shriver  had  notice  of  the 
claims  of  plaintiff  at  the  time  of  the  conveyance  to  Irey, 
the  burden  rested  upon  Irey  to  prove  affirmatively  that  he 
entered  into  a  valid  agreement  for  said  conveyance  with- 
out notice  of  plaintiff ^s  equities. 
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^'  8.  That  pliiintiff  has  a  suflBcient  interest  in  the  contro- 
versy to  maintain  the  action,  notwithstanding  his. convey- 
ance to  defendant  Riley. 

'^  9.  And  finds  generally  for  the  plaintiff  upon  the  issues. 

''To  each  of  which  findings  the  defendants  severally  ex- 
oept.'' 

A  decree  was  rendered  in  favor  of  plaintiff,  and  from 
which  defendants  appeal. 

As  appears  from  the  findings  above  quoted,  the  contract 
entered  into  between  Adams  and  Thompson  was  wholly  by 
correspondence,  as  also  the  alleged  contract  entered  into 
between  Thompson  and  the  defendants.  The  correspond- 
ence between  plaintiff  and  Thompson  began  on  the  26th 
day  of  October,  1885,  when  plaintiff  sent  Thompson  the 

following  letter: 

"Omaha,  Neb.,  Oct.  26,  1885. 

"  E.  H,  Thompson,  Esq.,  Yankton,  D.  T. :  Dear  Sir — 

Mr.  Pollock,  signal  service  office,  informs  me  that  you 

own  lot  in  McShane's  sub.     Do  you  wish  to  dispose  of  your 

contract  upon  reasonable  terms? 

"  Very  truly,  Isaac  Adams." 

To  this  Thompson  sent  the  following  reply: 

"Yankton,  D.  T.,  Oct.  28,  1886. 
''Isaac  AdamSy  Esq.:  Dear  Sir — Yours  of  the  26th 
at  hand.  I  would  not  care  to  dispose  of  the  five  a.  Mc- 
t^hane  sub.  unless  I  received  at  least  $175  per  acre.  If 
you  should  want  live  on  the  land,  or  have  some  other  honest 
man  to  do  the  same,  I  will  let  him  use  it,  and  the  $42  worth 
of  lumber  on  it,  several  years,  for  breaking  it. 

"Yours  truly,  E.  H.  Thompson." 

On  the  6th  of  November  Thompson  again  wrote  Adams 
as  follows : 

''Isaac  Adams,  Esq. :  Dear  Sir — I  have  been  advised 
not  to  sell  the  five  acres,  and  as  your  cash  payment  is  so 
very  small  that  I  wouldn't  know  what  to  do  with  it,  I 
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think  we  better  postpone  the  matter  for  the  present.  I 
will  promise  you^  however^  that  when  I  wish  to  sell,  I  will 
give  you  the  first  chance.  I  have  just  received  another 
letter  from  parties  who  want  to  purchase.  If  you  know 
or  anyone  who  would  like  to  buy  the  lumber^  or  live  on 
tiic  land,  I  will  give  them  a  good  chance. 

"  Yours  truly,  E.  H.  Thompson. 

"  P.  S. — I  told  the  other  parties  that  I  wouldn't  sell  for 
less  than  $200  per  acre.  So  if  either  of  you  would  like 
to  purchase  at  that  figure,  I  would  feel  disposed  to  sell. 
The  land  was  fenced,  $42  worth  of  lumber  on  it,  and  it  is 
the  best  lot,  richest  soil,  and  creek.  I  was  told  it  was 
worth  $175  per  acre,  about  eighteen  months  ago,  by  a  real 
estate  agent.'' 

The  next  letter  appearing  in  the  record  is  as  follows : 

"Yankton,  D.  T.,  November  11th,  1885. 

"/«aac  Adams,  Esq.:  Dear  Sir — Yours  of  the  7th  is 

at  hand.     I  will  take  $1,000  for  the  five  acres,  $200  cash, 

and  the  remainder,  $500  in  one  year  at  8  per  cent,  subject, 

of  course,  to  the  mortgage  of  $300  and  interest,  payable  to 

John  McShane,  all  expenses  attending  the  sale  to  be  paid 

by  purchaser. 

"  Yours  truly,  E.  H.  Thompson. 

"P.S. — I  would  like  to  know  if  you  will  take  the  lumber 
at  $25,  i)ayable  in  a  year." 

In  reply  to  this  Adams  sent  Thompson  the  following 

tel^raphic  dispatch : 

"11-13,  1885. 
"To  E.  H,  Thompson,  Yankton,  D.  T,:  Will  take  the 
five  acres  upon  terms  stated.  Isaac  Adams." 

Thompson  then  wrote  Adams  the  following  letter: 

"Yankton,  D.  T.,  Nov.  13,  1885. 
^* Isaac  Adams,  Esq.:  Dear  Sir — Your  telegram  is  at 
hand.     You  can  make  out  the  papers  and  send  them  with 
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jour  cash  payment  to  one  of  the  banking  houses  liere,  the 
latter  to  be  paid  to  me  when  the  papers  are  in  their  hands 
properly  signed  for  you.  I  inclose  the  names  of  three 
bankers  here.  You  know  the  terms,  $1,000,  $200  cash, 
etc.  Yours  truly,  E.  H.  Thompson." 

On  the  14th  of  November  Adams  wrote  Thompson  as 
follows : 

*' Edward  H.  Thompson:  Dear  Sir — I  tel^raphed 
you  yesterday  accepting  your  terms  as  stated  in  your  letter 
of  the  11th  instant,  and  to-day  I  have  inclosed  to  the 
First  National  Bank  of  Yankton  a  certified  chbck  for 
$196.75,  mortgage  for  $485,  note  for  same  am't  due 
in  one  year  at  8  per  cent,  and  deed  made  out  ready  for 
your  signature.  Upon  executing  and  acknowledging  the 
deed  the  bank  will  deliver  you  check,  note,  &  mtg.  The 
mtg.  due  McShane,  which  I  assume,  calls  for  $315,  hence 
the  other  only  $485  instead  of  $500,  and  the  taxes  for 
1885  are  due,  $3.25,  which  amount  I  have  reserved  for  the 
purpose  of  paying  them. 

"In  filling  up  the  deed  I  presumed  that  you  were  sin- 
gle. If  I  err  you  will  have  to  make  another.  The  lumber 
I  have  no  use  for  whatever,  but  if  you  desire  will  try  and 
get  some  one  to  make  you  an  offer  for  it.  Assuming  that 
you  have  made  a  good  trade,  and  that  I  have  assumed  some 
risk  of  not  getting  out  of  it  what  I  paid,  I  am, 

"  Very  truly,         Isaac  Adams. 

"  P.  S. — Please  forward  deed  as  early  as  convenient  and 
oblige.  I.  A." 

Thompson  then  wrote  Adams  as  follows : 

"Yankton,  D.  T.,  Nov.  16,  1885. 
"7«aao  Adatihs,  Esq. :  Dear  Sir — I  suppose  the  deed, 
etc.,  are  at  the  bank,  but  I  haven't  been  there  yet.  The 
taxes  are  not  due  on  lot  12  until  next  spring,  according  to 
the  statement  of  Mr.  John  Rush.  Please  inquire  into  the 
matter.     This  may  be  a  good  sale,  but  I  think  it  is  very 
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doubtful.      I  don't  understand  why  the  int.  on  $300  for  8 
mo.  at  6%  is  $16.     Please  explain. 

"  Yours,  etc.,        E.  H.  Thompson.'* 

This  was  followed  by  the  following  letter  from  Thomp- 
son : 

.  "Yankton,  D.  T.,  Nov.  17,  1885. 

*^Isaac  Adams,  Esq,:  Dear  Sir — Your  note  does  not 
bear  interest,  the  pres.  of  the  bank  inforra.s  me.  I  suggest 
that  you  send  a  new  note  for  $500,  bearing  int.  at  8%. 
The  amount  you  have  deducted  for  taxes,  not  due  until 
May,  will  just  about  pay  the  interest  due  McShane  at  this 
time.  There  was  a  deed  here  from  an  Omaha  man  already 
for  me  to  sign  when  your  papers  arrived,  but  I  was  will- 
ing to  give  you  the  preference  because  you  wrote  first  and 
agreed  to  the  terms  first.         Yours  truly, 

"  E.  H.  Thompson." 

To  this  Adams  made  the  following  reply : 

"Omaha,  Neb.,  Nov.  18, 1885. 
"itfr.  E.  H.  Thompson:  Dear  Sir —  Replying  to  yours 
of  the  16th,  I  enclose  you  your  tax  receipt,  together  with 
a  statement  from  Mr.  Rush  respecting  the  taxes.  Your 
error  in  mistaking  delinquent  for  due  is  not  an  unnatural 
one,  but  I  do  not  suppose  that  you  intended  to  convey  the 
property  subject  to  a  tax  lien,  when  in  the  terms  of  sale 
you  gave  me  you  said  nothing  about  the  assumption  of 
taxes.  The  original  mtg.  given  by  you  Aug.  15,  '83,  is  to 
secure  5  promissory  notes  of  $105  each,  bearing  interest  at 
6%  per  annum,  payable  semi-annually.  There  is  now  due 
three  of  those  notes  with  interest  since  August  5  last.  The 
terms  which  I  accepted  are  in  the  following  language,  taken 
from  your  letter  of  the  11th  inst. :  'I  will  take  $1,000  for 
the  5  acres,  $200  cash  and  remainder,  $500  in  one  year  at 
S%,  subject  of  course  to  the  mortgage  of  $300  and  inter- 
est, payable  to  John  McShane,  all  expenses  attending  the 
sale  to  be  paid  by  purchaser.'     The  interest  referred  to  is 
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that  due  since  last  Aug.  on  the  above  notes  of  $315,  I  take 
it,  for  there  is  nothing  else  in  the  way  of  interest  to  assume. 
This  interest  is  $4.72^  making  $1,004.72  I  have  paid  for 
the  lot  in  manner  as  follows : 

Certified  check $196  75 

Cash  for  taxes 3  25 

Total  cash $200  00 

One  mtg.  for 485  00 

One  mtg.  for 315  00 

Int.  on  fatter 4  72 

%  $1004  72 

'^  I  learned  yesterday,  in  a  casual  conversation  with  Mr. 
Shriver,  who  owns  10  acres  this  sub.,  that  he  had  sent  some 
papers  for  this  lot,  but,  as  you  are  doubtless  aware,  it  be- 
longed to  me  from  the  date  of  my  telegram  accepting  your 
terms. 

''I  trust  the  above  explanation  will  be  satisfactory  to 
yoii,  and  that  you  will  forward  my  deed  without  further 
delay.  Very  truly,  Isaac  Adams." 

This  was  again  followed  by  a  letter  from  Adams  : 

"Omaha,  Neb.,  Nov.  19,  1885. 

"J/?-.  E,  H.  Thompson:  Dear  Sir — I  have  forwarded 
to  the  First  National  Bank  a  new  note  for  $485,  bearing 
8%  interest,  as  I  intended  to  make  the  other  and  corre- 
sponding with  mtg.  I  sent  you. 

"  I  also  send  you  a  statement  from  McShane  as  to  the 
amount  of  the  mortgage  I  have  assumed.  I  have  sold  the 
land  subject  to  these  two  mortgages,  aggregating  $800.  I 
want  my  deed  by  return  mail.  Do  not  fail  to  have  it 
signed  by  your  wife. 

"If  you  still  insist  upon  my  paying  you  $16  more  than 
your  contract  calls  for,  merely  because  Shriver  offered  you 
this  amount  after  you  had  sold  the  land  to  me,  I  shall  send 
it  to  you  upon  the  receipt  of  my  deed.     If  you  think, 
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however^  that  I  liave  complied  with  our  agreement  I  shall 
expect  you  to  return  the  note  for  $15,  which  I  herewith 
enclose.  Very  respectfully,  Isaac  Adams/* 

On  the  21st  of  November  Thompson  wrote  Adams  as 

follows : 

"Yankton,  D.  T.,  November  21,  1885. 

^* Isaac  Adams:  D£ab  Sir^— Yours  of  the  19th  is  at 

band,  with  two  enclosures.     My  wife  requests  me  to  say  to 

you  that  she  refuses  to  sign  the  deed,  as  we  are  offered  $70 

for  the  lumber  provided  Mr.  Shriver  gets  the  land.     She 

don't  care  to  have  me  sell  it  at  all  because  she  regards  it  as 

a  good  investment.     Mr.  Shriver  claims  that  he  had  his 

papers  here  first,  which  is  a  fact.     He  has  spent  three 

times  as  much  money  telegraphing  as  you  have.     Shriver 

don't  know  that  you  are  bidding  against  him,  or  at  least  I 

haven't  told  him,  but  if  you  think  proper  you  can  see  him 

and  ascertain  which  of  you  will  pay  more  for  the  property. 

If  you  decide  that  you  can't  pay  more,  I  will  have  all 

your  papers  promptly   returned,  including  your  note  of 

$15.  "Yours  truly,        E.  H.  Thompson." 

On  the  23d  of  November  this  suit  was  instituted. 

Thompson  having  deeded  the  property  to  Shriver  and 
Irey  and  Adams  having  executed  a  deed  to  Riley,  the  con- 
test is,  in  reality,  between  Biley,  through  Adams,  and 
Shriver  and  Irey.  As  we  view  the  case  it  seems  to  us  that 
the  controlling  questions  are :  First,  Does  the  correspond- 
ence between  Adams  and  Thompson  constitute  a  written 
contract  between  them  for  the  sale  of  the  property  from 
Thompson  to  Adams?  and  second,  If  so,  has  Adams  com- 
plied with  the  provisions  of  the  contract  on  his  part  suffi- 
ciently to  entitle  him  to  a  conveyance?  If  not,  he  is  not 
entitled  to  decree  for  specific  performance,  and  the  land 
having  been  conveyed  from  Thompson  to  Shriver  and  Irey, 
their  title  must  be  held  good  with  a  decree  canceling  the 
deed  from  Adams  to  Itiley. 
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By  the  letter  from  Thompson  to  Adains,  bearing  date 
November  11,  1885,  the  proposition  was  made  to  Adams 
to  sell  him  the  property  in  dispute  for  the  sum  of  $1,000. 
The  tract  consisted  of  five  acres.  In  his  letter  of  October 
28  Thompson  stated  that  he  would  not  care  to  sell  for  less 
than  $175  per  acre,  and  in  the  postscript  to  the  letter  of 
November  6  he  said  that  be  would  not  sell  for  less  than 
$200  per  acre,  but  that  if  that  figure  were  offered  he  would 
be  disposed  to  sell.  Evidently  with  this  in  view  he  wrote 
the  letter  of  November  11,  1885,  fixing  his  price,  which 
was  $1,000  for  the  five  acres,  or  $200  per  acre.  His  terms 
for  the  payment  of  the  $1,000  were  stated  to  be  $200  cash, 
$500  in  one  year,  and  the  assumption  of  the  $300  debt 
and  mortgage  due  McShane.  Nothing  was  said  as  to  the 
character  of  the  conveyance  to  be  made,  but  the  whole  case 
shows  that  the  execution  of  a  warranty  deed  was  contem- 
plated. From  this  we  conclude  that  it  was  his  purpose  to 
deduct  the  McShane  mortgage  from  the  purchase  price,  free 
the  land  from  tax  liens,  and  receive  a  part  of  the  remainder 
in  money  and  the  balance  in  one  year.  This  offer  was  un- 
equivocally accepted  by  plaintiff  in  his  dispatch  of  the 
13th  of  November.  But  upon  investigation  it  turned  out 
that  the  mortgage  debt  to  McShane  was  $315  (three  notes 
of  $105  each)  instead  of  $300,  as  supposed  by  Thompson. 
This  $315  was  to  be  assumed  by  Adams  and  hence  should 
be  deductal  from  the  agreed  price.  It  also  appears  that 
there  were  unpaid  taxes  of  $3.25,  which,  though  not  delin- 
quent, were  a  lien  on  the  land.  This,  under  the  pro[)Osition 
contained  in  the  letter  of  Noveml)er  11,  Thompson  would 
have  to  pay.  The  taxes  were  properly  deducted  from  the 
cash  payment  by  Adams  and  the  amount  due  upon  the 
McShane  mortgage  over  and  above  the  $300  from  the 
$500  payment  due  in  one  year ;  and  therefore  the  remit- 
tance of  money,  note,  and  mortgage  by  Adams  was  in 
strict  compliance  with  the  terms  of  Thompson's  offer. 
But  the  deduction  of  $3.25  from  the  cash  payment  seems 
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not  to  have  been  objected  to  by  Thompson,  for  in  his  letter 
of  November  17  he  says,  "the  amount  you  have  deducted 
for  taxes  not  doe  until  May  will  just  about  pay  the  inter- 
est due  McShane  at  this  time/'  and  closes  the  letter  by  say- 
ing that  he  would  let  plaintiff  have  the  land  because  he 
"wrote  first  and  agreed  to  the  terms."  The  first  note  for 
$485,  forwarded  by  Adams,  did  not  contain  a  provision 
for  the  payment  of  eight  per  cent  interest,  but  this  was 
corrected  by  a  new  note  sent  by  plaintiff  in  his  letter  of 
November  19th,  and  in  which  he  also  inclosed  his  note  for 
$15,  which  was  so  much  more  than  he  had  agreed  tp  pay* 
We  are  fully  convinced  that  the  correspondence  constituted 
a  contract  for  the  sale  of  the  real  estate  and  that  plaintiff 
complied  with  it  on  his  part  to  the  fullest  extent. 

But  it  is  contended  by  appellant  that  there  is  no  such 
description  of  the  real  estate  in  the  correspondence  as  would 
entitle  the  purchaser  to  a  decree  for  specific  performance. 
The  first  letter  from  plaintiff  to  defendant  refers  to  his 
(defendant's)  lots  in  McShane's  sub.  (meaning  subdivision). 
In  the  answer  from  defendant  he  refers  to  the  five  acre  lot 
in  the  same  subdivision.  The  same  occurs  in  defendant's 
letters  of  November  6th  and  November  11th,  and  through- 
out the  whole  of  the  correspondence  there  is  no  question  as 
to  the  identity  of  the  property.  Defendant  had  no  other 
property  in  the  subdivision  referred  to,  and  the  correspond- 
ence was  with  reference  to  that  owned  by  him.  This  w»is 
8u£Bcient  to  admit  parol  evidence  as  to  the  description.  (At- 
wood  V.  Cobb,  16  Pick.  [Mass.],  227 ;  Hurley  v.  Brown.  9S 
Mass.,  645;  Nichob  v.  Johnson^  10  Conn.,  192;  Ogiloie  v, 
Fafjambe,  3  Mer.  [Eng.],  53;  Sanborn  v.  Nocking  20 
Minn.,  178.) 

The  next  contention  of  appellants  Shriver  and  Irey  is 
that  they  had  purchased  the  property  from  Thompson  prior 
to  the  allied  purchase  made  by  plaintiff,  and  that  as  be- 
tween them  and  plaintiff  their  equities  were  superior  to 
those  of  plaintiff,  and  that  he  is  not,  as  against  them,  en- 
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titled  to  the  decree  of  specific  performance  and  cancellation 
of  their  deed. 

It  appears  by  the  record  that  on  the  5th  day  of  Novem- 
ber, 188^^  Shriver  wrote  the  following  letter  to  defendant 
Thompson : 

"Omaha,  Neb.,  Nov.  6,  1885. 
"jK  H.  Thompson^  Esq,y  Yankton^  Dak.:  Dear  Sir — 
What  will  you  take  for  your  five  acres  in  McShaue's  sub- 
division?    Have  a  chance  to  yll  it.     Answer  on  receipt  of 
this  and  oblige,  Tours  truly, 

"  W.  G.  Shriver." 

We  are  unable  to  find  any  answer  to  this  letter,  but  on 
the  11th  of  the  same  month  Thompson  sent  tlie  following 
to  Shriver: 

"Yankton,  D.  T.,  Nov.  11,  1885. 

"  W.  O.  Shriver y  Esq.:  Dear  Sir — Yours  of  the  9th  is 
at  hand.  I  will  take  $1,000  net  for  the  lot,  viz.,  $200 
cash,  and  remainder — $500 — in  1  year  at  8  per  cent, 
subject  of  course  to  the  mortgage  of  $300  and  interest  due 
John  McShaue.  Your  commission  and  other  expenses  at- 
tending sale  to  be  paid  by  purchaser.  Should  I  feel  as  I 
do  now,  a  portion,  say  ^  or  ^  of  the  $500,  could  stand 
longer  than  1  year,  though  I  make  no  absolute  promise, 
as  I  might  need  the  money  very  much.  The  party  you 
have  in  view  can  feel  surer  of  getting  the  lot  if  he  ttikes 
tiie  lumber,  as  I  am  in  receipt  of  a  letter  asking  me  to  state 
my  terms,  on  a  proposition  of  $200  per  acre.  The  party 
^vho  sold  for  $800  made  a  mistake. 

"  Yours  truly,  E.  H.  Thompson. 

On  the  12th  of  November,  Shriver  executed  to  Irey  the 
following  receipt: 

"Omaha,  Neb.,  Nov.  12th,  1885. 

"Received  of  H.  B.  Irey  fifty  (50)  dollars,  ou  account  of 
purchase  of  lot  lS2  in  John  A.  McShaue's  sulidivision  of 
the  N.  E.  i  of  the  S.  E.  ^  of  sec.  30,  township  15,  range 
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13  east,  sold  him  this  day  for  $1,000;  $200  cash,  $500  iu 
1  year,  and  subject  to  a  certain  mortgage  of  $300,  favor  of 
John  A.  MoShaue,  also  interest  and  '85  taxes. 

"  W.  G.  Shrivbk,  AgH' 

On  the  same  day  he  wrote  Thompson  the  following 
letter: 

"Omaha,  Neb.,  Nov.  12,  1885. 

"JSl  H.  Thompson,  Esq.:  Dear  Friend — Yours  of  the 
11th  inst.  at  hand.  My  man  will  take  your  five  acres  at 
your  proposition — $200  cash,  $500  in  1  year,  subject  to 
McShane  $300  mtg. — at  $1,000.  I  could  not  get  any  com- 
mission out  of  him,  and  if  you  will  allow  my  small  com- 
mission out  of  a  $1,000  it  will  be  very  acceptable.  I  will 
enclose  deed,  which  you  will  find  out,  giving  your  full  name 
aod^wtfe,  if  any,  and  go  before  a  notary  public  and  have 
properly  acknowledged,  and  send  to  me,  on  receipt  of  which 
I  will  remit  you  first  payment. 

''Will  have  mtg.  properly  executed,  bearing  interest  at 
8%  on  $500  for  one  year.  The  party  is  out  of  town,  but 
left  instructions  and  money  with  me.  Don't  think  we  will 
have  any  trouble  with  him  about  the  lumber.  If  so,  can 
sell  to  some  one  else,  as  there  is  one  or  two  parties  out  in 
that  neighborhood  who  will  build  this  winter,  and  can  sell 
it  to  them,  as  they  will  have  to  have  lumber.  Your  5  acres 
is  well  sold.  Don't  you  want  to  buy  something  else  witli 
your  money  in  O.?    fieturn  deed  at  once,  and  oblige, 

*'  Y.  T.,  W.  G.  Shriveb.'* 


On  the  16th  of  November,  and  after  the  receipt  by  him 
of  plaintiff's  dispatch,  and  by  the  Yankton  bank  of  the 
check,  note,  and  mortgage,  sent  it  by  plaintiff,  he  wrote  and 
sent  Shriver  the  following: 

"Yankton,  D.  T.,  Nov.  16,  1885. 
"IF.  O.  ShriveTy  Esq.:  Dear  Sir — When  your  papers 
arrived  the  property  was  considered  sold,  as  I  received  a 
telegram  from  a  party  informing  me  he  would  take  the  lot 
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on  the  terms  stated.  He  has  check,  deed,  Ac,  here  at  bank, 
which  I  refuse  to  fill  up  unless  he  makes  some  alterations. 
If  you  can  do  anything  alx>ut  that  lumber  I  would  like  you 
to  do  so  as  soon  as  possible,  as  I  will  have  to  move  it  from 
the  land  if  I  complete  the  papers  that  are  here. 

"  Yours  truly,  E.  H.  Thompson/' 

On  the   19th   Shriver   sent  a   tel^raphic  dispatch   to 

Thompson,  the  substance  of  which  was:  '^My  man  will 

take  lumber  at  $70  if  he  gets  land.     My  sale  was  first. 

Ans.  by  wire;''  and  to  which  Thompson  answered  by  the 

following  telegram : 

"Yankton,  D.T.,  19. 

"  W.  O,  Shriver^  Frenzer  Block:  Accepted,  provided  sev- 
enty dollars  for  lumber,  cash  payment,  and  necessary  papers 
are  sent  immediately  to  First  National  Bank,  Yankton, 
and  paid  me  when  papers  are  completed. 

"E.  H.  Thompson." 

This  was  answered  by  the  following  dispatch  from 
Shriver  of  the  same  date : 

"Terms  satisfactory  ;  will  send  money  and  papers  next 
mail." 

The  deed  from  Thompson  to  Irey  was  executed  and 
acknowledged  on  the  24th  of  the  same  month  and  on 
the  same  day  Irey  and  wife  conveyed  to  Shriver,  and  also 
upon  the  same  day  Shriver  and  Sallie  E.  Irey,  by  H.  B. 
Irey,  her  agent,  entered  into  an  agreement  in  writing 
whereby  Shriver  agreed  to  sell  to  Mrs.  Irey  the  undivided 
half  of  said  property  for  the  sum  of  $537;  $130  of  which 
was  paid  in  cash,  the  remainder  to  be  paid  by  the  assumption 
of  one-half  of  certain  mortgage  liens  on  the  land,  amount- 
ing to  $815,  Shriver  to  make  the  deed  to  Irey  as  soon  as  the 
property  was  platted  into  city  lots.  By  reference  to  the 
telegram  from  plaintiff  to  Thompson  of  November  13th 
and  Thompson's  letter  of  the  same  date  in  reply,  and  by 
which  the  contract  of  sale  was  agreed  to  in  all  particulars, 
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it  IS  very  evident  that  plaintiff  was  first  in  time  and  there- 
fore first  in  right;  for  it  could  not  be  sucoessfully  con- 
tended that  any  contract  was  made  between  Thompson  and 
Irey — or  Shriver — ^prior  to  the  19th,  when  the  telegraphic 
dispatches  above  copied  passed  between  them,  and  at  that 
time  Shriver  had  full  notice — received  by  Thompson's 
letter  of  the  16th — of  plaintiff's  right. 

There  other  questions  presented  by  appellee,  but  they 
need  not  be  noticed.     The  decree  of  the  district  court  was 

right  and  is  affirmed. 

Decree  affirmed. 
Cobb,  J.,  concurs. 

Maxwell,  J.,  dissenting. 

I  am  unable  to  concur  in  the  opinion  of  the  majority  of 
the  court,  and  as  in  my  view  a  judge  dissenting  should 
give  the  reasons  therefor,  I  will  briefly  state  why  I  cannot 
acquiesce  in  the  decision. 

It  will  be  seen  from  the  statement  of  facts  in  the  opin- 
ion of  Chief  Justice  Reese  that  the  proposition  of  Thomp- 
son to  Adams  was  that  the  purchaser  should  assume  the 
McShane  mortage — not  $300  of  that  mortgage — and 
should  pay  him  (Thompson)  $200  cash,  and  $600  in  one 
year.  Mr.  Adams  in  a  general  way  said  that  he  accepted 
these  terms,  but  he  has  never  yet  offered  to  comply  therewith. 
We  find  him  sending  a  mortgage  for  $485  due  in  one  year, 
without  interest.  When  this  was  refused  he  sent  a  mort- 
gage for  $485,  which  was  to  draw  interest,  and  an  independ- 
ent unsecured  note  for  $15.  If  it  was  necessary  to  secure 
the  note  for  $485,  it  would  seem  to  be  equally  so  to  secure 
the  $15.  In  any  event  it  was  not  a  compliance  with  the 
proposition  and  this  court  cannot  say  that  it  is,  because 
it  is  not  so  .in  fact.  Suppose  Mr.  Adams  had  sent  a* 
note  for  $499,  would  any  court  say  the  remainder  was 
but  a  trifle,  and  that  is  a  substantial  compliance  with  the 
contract?     There  may  be  cases  where  equities  have  at- 
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tached  in  which  the  failure  to  tender  a  small  sum  like  one 
dollar,  or  even  fifteen  dollars,  would  not  defeat  the  plaint- 
iff's rights,  but  the  fiiots  must  be  different  from  those  in 
the  case  at  bar.  Here  the  plaintiff  stands  upon  the  naked 
contract  and  claims  that  he  has  fully  tendered  performance 
of  the  conditions.  The  record  shows  condnsivelj  that  he 
has  not  and  that  he  is  not  entitled  to  recover. 


SncoN  Obernalte  v.  Jonathan  Edoab. 

81    810] 

28      70  * 

40    256  '  [FiLKD  NOVEMBKB  96,  1889.] 

1.  Loading  Qnestiona:  Discasnoir  of  Trial  Goubt.  It  is  in 
the  diflcretion  of  the  jodge  presiding  »t  a  trial  to  determine 
whether  a  question  is  objectionable  as  leading,  and  a  jadgmeot 
will  not  be  roTersed  for  error  in  that  respect,  except  in  a  case 
where  there  is  an  abuse  of  discretion.  (See  Walker  v.  Dunapaugh^ 
20N.  Y.,170.) 

%  Adverse  Possession:  Oocupatiom  Undbb  Mistake  Is.  If 
one,  by  mistalce,  inclose  the  land  of  another,  and  claim  it  as  his 
own,  to  certain  fixed  monuments  or  boundaries,  his  actual  and 
uninterrupted  possession  ss  owner  for  the  statutory  period  will 
work  a  disseisin  and  his  title  will  be  perfect.  (Levy  v.  VergOf 
26  Neb.,  764.) 

Error  to  the  district  court  for  Cass  county.  Tried 
below  before  Chapman,  J. 

J,  H.  Haldemafiy  for  plaintiff  in  error: 

Leading  questions,  on  direct  or  redirect  examination,  are 
not  permissible.  (1  Greenleaf,  Ev.,  sec  434 ;  Smith  v.  Shoe- 
maker, 17  Wall.  [U.  S.],  630.)  The  evidence  shows  that 
the  land  was  occupied  through  mutual  mistake,  and  in  this 
regard  the  case  differs  from  Tex  v.  Pflug,  24  Neb.,  666 ;  hence 
the  possession  was  not  adverse.  {Alexander  v,  Wheder,  69 
Ala.,  832 ;  Hoivard  v.  Reedy,  29  Ga.,  152 ;  Qrabe  v.  Welk,  34 
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la.,  148;  Skinner  v.  Orawfordy  54  Id.,  120  ;  Winnv,  Abeles, 
35  Kan.,  85;  Abbott  v,  Abbott,  51  Me.,  675;  HUchingsv. 
Morrison,  72  Id.,  331;  Bicker  v.  Hibbard,  78  Id.,  105; 
8L  Louis  University  v.  MoOane,  28  Mo.,  4S1;  Thomas  o. 
Bahb,  45  Id.,  384 ;  Angell  on  LiraitationB,  sec.  390.)  To 
be  adverse,  possession  mast  be  hostile.  {Kirh  v.  Smith,  9 
Wheat  [U.  8.],  241;  Tumeyv.  Cham^lain,  15  111.,  273; 
Sedgwick  &  Waite,  Title,  sec.  749 ;  Tyler,  Ejectment,  860.) 
Failure  to  submit  the  question  of  hostility  in  an  instruc- 
tion, 18  error  (Thompson  v.  FeUon,  54  CaU,  547;  Sparrow 
V.  Hovey,  44  Mich.,  63) ;  and  is  not  cured  by  alluding  to 
the  question  in  another  indtruction.  ( Wasson  v.  PcUmer,  13 
Neb.,  376.) 

H.  D.  Travis,  contra: 

The  questions  complained  ot  as  leading  were  not  preju- 
dicial. Possession  under  a  mutual  mistake  is  adverse. 
{McKinney  v.  Kenny,  1  A.  K.  Marsh.  [Ky.],  460;  Smith  r. 
Morrow,  5  Litt.  [Ky.],  210;  Hunter  v.  Chrisman,  6  B. 
Mon.  [Ky.],  463 ;  Tex  v.  Pflug,  24  Neb.,  666 ;  Enfie/d  v. 
Day,  7  N.  H.,  457;  Hale  v.  Glidden,  10  Id.,  397;  Crary 
V.  Goodman,  22  N.  Y.,  170;  Yetzer  v.  Thoman,  17  Ohio 
St.,  130.)  Moreover,  neither  Obernalte  nor  his  grantors 
occupied  the  land  under  mistake. 

Cobb,  J. 

This  proceeding  in  ejectment  is  brought  on  error  from 
llie  district  court  of  Cass  county. 

The  plaintiff  allied  in  the  court  below  that  he  has  a 
legal  estate  in  and  is  entitled  to  the  immediate  possession 
of  a  piece,  or  strip,  of  land  off  the  south  side  of  the  south- 
east quarter  of  section  19,  township  11,  range  11,  in  said 
county,  being  about  seventy-three  links  wide  at  the  west 
end  of  said  strip,  and  running  from  thence  east,  angling  to 
a  ]X)int  at  the  southeast  corner  stone  of  said  section,  and 
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containiDg  about  one  and  one-half  acres ;  that  the  defend- 
ant unlawfully  keeps  him  out  of  the  possession  thereof,  and 
prays  judgment  of  possession,  etc 

The  amended  answer  of  the  defendant  denies  each  and 
every  all^ation  of  the  plaintiff. 

II.  That  he  has  open,  notorious,  exclusive,  continuous, 
and  peaceable  possession  for  more  than  ten  years  next  pre- 
ceding the  commencement  of  this  suit,  and  is  the  owner  in 
fee  simple  of  the  land  described. 

III.  That  the  highway  running  east  and  west  between 
the  lands  of  plaintiff  and  the  southeast  quarter  of  sec- 
tion 19,  township  11,  range  11  east  of  the  6th  P.  M.,  in 
said  county,  and  the  lands  of  Jonathan  Eklgar  on  the  soutii 
have  been  used  by  aU  parties  owning  and  controlling  said 
lands,  and  the  owners  of  adjoining  lands,  for  the  last 
eighteen  years,  immediately  preceding  the  commencement 
of  this  suit,  as  the  true  line  and  bouudary  between  the  lands 
of  plaintiff  and  defendant,  and  that  the  plaintiff  is  thereby 
estopped  to  claim  the  lands  described,  etc. 

There  was  a  trial  to  a  jury,  with  a  verdict  for  the  de- 
fendant. The  plaintiff's  motion  for  a  new  trial  being  over- 
ruled, judgment  was  entered  on  the  verdict  for  defendant's 
costs,  and  the  plaintiff's  bill  of  exceptions  was  allowed  and 
settled  on  the  following  assignments  of  error : 

1.  The  court  erred  in  permitting  the  defendant  and 
Beach  and  Allen  to  testify  over  objection  of  plaintiff  in 
relation  to  the  boundary  lines  of  sections  19  and  20,  in 
township  11,  range  11,  in  said  county,  and  the  boundary 
and  location  of  the  strip  in  controversy  and  the  improve- 
ments supposed  to  be  put  thereon,  said  witnesses  not  hav- 
ing shown  themselves  competent  to  so  testify. 

2.  In  permitting  leading  questions  to  be  put  and  an- 
swered by  defendant  and  Beacii  and  Allen,  clearly  suggest- 
ing the  answer  on  material  points. 

3.  In  giving  on  his  motioir  instructions  to  the  jury  num- 
bered 1,  2,  3,  4,  and  6. 
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4.  [  i  giving  instruction  7,  asked  by  the  defendant 

5.  In  refusing  to  give  instructions  1^  2,  3^  4,  6^  6,  7,  8, 
and  9,  asked  by  the  plaintiff. 

6.  The  verdict  is  not  sustained  by  sufficient  evidence 
and  is  contrary  to  law  and  the  evidence  adduced. 

7.  In  overruling  the  motion  for  a  new  trial. 

The  first  error  relied  on,  and  argued  in  the  brief  of  the 
plaintiff  in  error,  is  that  defendant,  and  other  witnesses 
called  by  him,  when  on  the  stand  in  the  court  below,  were 
permitted  by  the  court,  over  the  objection  of  the  plaintiff, 
to  answer  leading  questions  put  to  them  by  defendant's 
counsel. 

As  above  stated,  the  defendant  had  pleaded  in.  answer, 
amongst  other  matters  of  defense,  '^  that  he  has  had  open> 
notorious,  exclusive,  continuous,  and  peaceable  possession  of 
the  land  in  controversy  for  more  than  ten  years  next  preced- 
ing the  commencement  of  the  suit."  The  defendant,  Jon-p 
athan  Edgar,  having  testified  that  he  was  the  defendant  in 
said  cause ;  that  he  lived  on  section  30  until  quite  recently, 
but  then  lived  at  Wabash  ;  that  he  went  onto  that  part  of 
said  section  and  took  it  up  as  a  homestead  in  1869;  that  he 
went  onto  it  in  1870,  and  had  occupied  it  ever  since,  his 
examination  was  continued  as  follows: 

Q.  What,  if  any,  improvements  have  you  made,  and' 
what  have  yon  done  on  the  strip  of  land  in  controversy  in 
this  case  ? 

Over  objection  he  answered : 

''In  the  spring  of  1870,  I  broke  out  my  hedge  rows, 
and  iu  the  spring  of  1871  I  put  out  my  trees." 

Q.  State  where  you  put  them. 

A.  Right  along  the  north  line  of  section  30. 

Q.  What  quarter  of  the  section  ? 

(Over  objection.)    A.  The  northeast  part  of  that  section. 

Q.  How  much  land  did  you  own  in  that  part  of  the 
section  ? 

A.  Forty  acres. 
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Q.  You  are  sare  that  is  on  the  land  which  Mr.  Ober- 
nalte  claims  from  you,  are  you  ? 

A,  Yes,  sir. 

Q.  Have  you  stated  all  of  the  improvements  that  you 
have  made  on  that  land  now? 

A.  That  is  all. 

Q.  Have  you  ever  recognised  t^e  plaintiff  in  this  case  as 
having  any  interest  in  this  land  in  any  manner?  (Objected 
to,  as  leading,  incompetent,  and  irrelevant.  Overruled, 
with  exceptions.) 

A.  No,  sir. 

Q.  When  did  he  first  claim  an  interest  in  this  land? 

A.  I  think  it  was  about  two  years  ago. 

q!  In  1886? 

A.  Yes,  sir. 

H.  C.  Beach,  a  witness  on  the  part  of  the  defendant, 
testified :  ^'  That  he  resides  on  the  northwest  quarter  of 
section  30,  11,  11;  that  he  homesteaded  the  north  half  of 
said  quarter,  he  thinks  in  1867,  and  has  lived  there  con- 
tinuously since  1868 ;  that  he  has  known  Mr.  Edgar,  the 
defendant,  ever  since  he  has  lived  there.'' 

His  examination  continued  as  follows. 

Q.  State,  if  you  know,  how  long  Mr.  Edgar  has  resided 
there  on  the  northeast  quarter  of  section  30,  11,  11?  (Ob- 
jected to,  as  incompetent  and  immaterial.  Overruled,  with 
exceptions.) 

A.  I  believe  he  came  there  in  1870 ;  about  the  year  1870 
I  think  it  was,  and  he  was  living  there  until  this  fall,  prob- 
ably two  or  three  mouths  ago,  when  he  moved  to  Wabash. 

■ 

Q.  Do  you  know  the  land  in  controversy  in  this  suit, 
described  in  the  petition  as  a  piece  or  strip  of  land  off  of 
the  south  side  of  the  southeast  quarter  of  section  19,  11,11, 
Cass  county,  Nebr&ska,  or  being  about  seventy-three  links 
wide  at  the  west  end  and  running  from  thence  east  to  a 
point  at  the  southeast  corner  ? 

A.  Yes,  sir. 
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Q.  State^  if  you  know,  what,  if  any,  improvements  Mr. 
Edgar  made  on  that  land.  (Objected  to,  as  incorajietent, 
immaterial,  and  the  witness  has  not  shown  himself  to  be  a 
surveyor.     Overruled,  with  exception.) 

A.  Acconling  to  the  survey  I  know  he  has  some  im- 
])rovements  there  in  the  way  of  trees,  buildings,  and  other 
impfovements — general  improvements. 

Q.  According  to  the  survey  you  say  you  know ;  state 
what  you  mean.  (Objected  to,  as  incompetent,  immaterial, 
and  irrelevant.     Overruled,  with  exceptions.) 

A.  I  mean  the  survey  that  I  have  always  known. 

Q.  By  the  court:  What  was  your  knowledge  derived 
fix)m? 

A.  My  knowledge  was  from  the  stone  that  we  had  there 
— ^from  the  corner  stone,  and  from  the  road.  (The  plaint- 
iff moves  to  strike  the  answer  out.  Overruled,  and  ex- 
ception taken.) 

Q.  Go  on,  and  state  further  about  that  matter,  according 
to  the  survey  you  knew ;  state  what  you  mean.  (Objected 
to,  as  immaterial,  incompetent,  and  irrelevant.  Over- 
ruled, and  exception  taken.) 

A.  I  did. 

Q.  State  what  you  know  about  the  boundary  line  of  the 
northeast  quarter  of  section  30,  and  the  southeast  quarter 
of  section  19?  (Objected  to,  as  above.  Overruled,  and 
exception  taken.) 

A.  In  IH69,  prior  to  that,  Mr.  Smith  owned  a  portion 
of  the  land  south  of  me,  and  we  wanted  to  divide  some 
timber,  and  consequently  we  wanted  to  get  a  surveyor  to 
settle  the  dispute  of  the  timber.  I  owned  the  north  half, 
and  he  the  south  half,  and  we  wanted  to  get  a  line  sur- 
veyed through  there,  and  settle  this  question,  to  which  the 
timlier  belonged,  on  a  certain  line;  he  claimed  further 
north,  and  I  claimed  further  south. 

Q.  What  do  you  know  about  this  road,  and  this  boun- 
dary line? 
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A.  We  got  him  to  survej  out  our  land  at  that  time,  and 
he  surveyed  it  out,  and  he  run  to  this  stone,  that  is  at  the 
northwest  corner  of  tliis  forty  across  the  land  that  Mr. 
Edgar  owns,  and  also  tiie  quarter  corner  between  sections 
19  and  30,  he  run  there  to  this  stone,  and  he  said  that  that 
was  a  government  stone  at  that  time,  and  I  recognized  it 
as  such  ever  since.  It  has  a  mark  on  it,  a  govcrnfdent 
mark  on  it. 

(The  defendant  moved  to  strike  out  that  part  of  the 
witness's  testimony  wherein  he  describes  the  government 
line  and  stone,  the  witness  not  having  shown  himself  com- 
peti*nt  to  testify  to  the  fact     Overruled,  exception  taken.) 

Q.  A  competent  surveyor  said  it  was  ? 

A.  Yes,  sir;  I  took  A.  B.  Smith's  word  for  it.    *    *    * 

Q.  In  your  testimony  you  speak  of  improvements  on 
the  southeast  quarter  of  section  19;  do  yon  mean  to  in* 
dude  those  improvements  north  of  the  road  ? 

A.  Yes,  sir. 

Q.  Then  this  strip  of  land  that  is  in  controversy  is 
south  of  the  road? 

A.  Yes,  sir. 

Q  And  you  speak  of  this  as  being  in  section  30?  (Ob- 
jected to,  as  leading.     Overruled;  exception.) 

A.  Yes,  sir. 

Q.  Now,  about  that  road ;  has  that  been  treated  by  the 
parties  there  as  a  boundary  line  between  the  southeast  of 
19,  and  tlie  northeast  of  30,  or  do  you  know  ? 

A.  Yes,  sir. 

Q.  Now,  state  what  you  know.  (Objected  to,  as  lead- 
ing, etc.     Overruled ;  exceptian.) 

A.  I  know  that  all  parties  that  had  anything  to  do  with 
the  land  have  recognized  that  corner  as  the  corner  in  all 
farming. 

B.  F.  Allen,  a  witness  on  the  part  of  the  defendant, 
stated  that  he  resides  on  section  25,  on  the  southeast  quar- 
ter 11,  10 ;  that  he  is  acquainted  with  Mr.  Ed^ar,  defend- 
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ant ;  has  known  him  probably  for  thirty  years.  Thinks 
that  he  homesteaded  the  northeast  quarter  of  section  30^ 
11,  11,  in  the  winter  of  1869,  and  went  onto  it  in  the 
spring  of  1870  to  live;  that  he  has  been  there  ever  since, 
until  within  a  few  months. 

I  quote  from  the  bill  of  exceptions: 

Q.  He  was  there  the  Ist  of  April,  1887,  was  he  not? 

A.  Yes,  sir. 

The  foregoing  contains  the  several  items  of  testimony 
specified  under  the  said  assignment.  It  cannot  be  denied 
that  in  framing  some  of  his  questions  defendant's  counsel 
approached  very  near  the  danger  line,  but  I  do  not  think 
that  there  was  error,  certainly  not  reversible  error,  on  the 
part  of  the  trial  court  in  permitting  any  question  objected 
to  to  be  answered.  In  deciding  whether  a  given  question 
put  to  a  witness  is  open  to  objection,  as  being  leading, 
or  not,  much  depends  upon  the  nature  of  the  subject  of 
the  inquiry.  Eor  example,  the  defendant  in  the  case  at 
bar,  when  testifying  as  a  witness  in  his  own  behalf,  having 
stated  that  in  a  certain  year  he  homesteaded  a  certain  quarter 
section  of  government  land,  might  properly  be  asked  by 
his  counsel  to  state  whether  he  built  the  house  and  set 
out  the  trees  upon  the  tract,  and  upon  a  narrow  strip  of 
land  adjoining  that  tract,  which  were  admitted  by  all  parties 
to  be  there,  as  a  matter  of  fact,  although  such  question 
was  put  in  such  a  form  that  it  might  be  answered  by  '^  yes  " 
or  "no." 

This  was  an  action  of  ejectment  for  a  narrow  strip  of 
land  one-half  mile  long,  seventy-three  links  wide  at  one  end 
and  running  to  a  point  at  the  other.  The  plaintiff  in  his 
petition  charges  the  defendant  with  keeping  him  out  of 
the  possession  of  this  strip  of  land.  The  defendant  in  his 
answer  in  effect  admits  this  charge  and  claims  that  he  not 
only  was  then  in  the  possession  of  said  land  but  had  been 
in  such  possession  continuously  for  a  sufiScient  length  of 
time  to  give  him  the  title  thereto,  under  the  statute.     Had 
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the  defeDdant  not  allied  in  his  answer  that  he  was  in  pos- 
session of  this  strip  of  land  it  would  have  been  incumbent 
on  the  plaintiff  to  prove  that  fact  before  he  could  recover, 
be  his  title  ever  so  clearly  established.  But  this  fact, 
upon  whomsoever  the  duty  of  proving  it  might  devolve, 
must  from  its  very  nature  have  been  one  of  neighbor- 
hood notoriety,  concerning  which  there  cduld  be  compara- 
tively no  danger  of  false  testimony.  The  objections  to 
leading  questions  put  to  a  party^s  own  witness  consists 
chiefly  in  the  danger  of  their  leading  to  perjury  by  means 
of  their  informing  the  witness  what  the  party  calling  him 
desires  him  to  testify  to.  In  cases  turning  on  questions  of 
fact,  and  where  such  matters  of  fact  are  of  such  a  nature 
as  to  render  perjury  possibly  successful,  the  rule  of  law 
prohibiting  leading  questions  by  the  party  calling  a  wit- 
ness should  be  strictly  enforced.  Yet  in  what  cases  and 
under  what  circumstances  leading  questions  may  be  allowed 
to  be  put  to  a  wifuess  by  the  party  calling  him,  is  a  ques- 
tion resting  in  the  sound  discretion  of  the  court,  and,  ex- 
cept where  there  is  an  abuse  of  discretion,  cannot  be  as- 
signed for  error.  (See  Walker  r!  Dunspdugh,  20  N.  Y., 
170,  and  Gunter  v.  Watsoriy  4  Jones  L.  [N.  C],  455;  cited 
in  note  to  1  Greenl.  Ev.,  sec.  435.) 

The  second  point  of  error  argued  is  that  the  court  erred 
in  permitting  defendant's  witnesses  to  testify  in  regard  to 
lines,  boundaries,  and  corner  stones,  said  witnesses  not  be- 
ing shown  to  be  surveyors,  etc.  In  answer  to  this  objec- 
tion it  may  be  said  that  there  was  no  dispute  between  the 
parties  as  to  the  true  l)oundary  lines,  or  corners,  as  they  orig- 
inally existed,  or  were  established  and  run  by  the  United 
States  surveyors,  between  the  southeast  quarter  of  section 
19  and  the  north^iost  quarter  of  section  30.  It  was  the 
norlhern  boundary  line  of  the  defendant's  improvements 
and  possessions  that  was  in  dispute.  This  boundary  ap- 
pears to  have  been  marked  by  a  public  road.  It  required 
no  professional  skill  or  mathematical  knowledge  to  qualify 
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a  witness  to  testify  as  to  the  existence  of  this  road,  and 
these  improvements,  nor  to  their  relative  position  to  each 
other,  nor  indeed  did  it,  to  testify  as  to  the  existence  of  the 
corner  stones,  and  the  relation  thereto  of  the  road,  and  im- 
provements respectively. 

Upon  the  trial  the  following  instructions  were  given  to 
tlic  jury  by  the  court  upon  its  own  motion  : 

*'  1.  The  plaintiff  in  the  case  brings  this  action  nnder 
our  Code  of  Civil  Procedure  for  the  recovery  of  a  strip  of 
land,  being  about  seventy-three  links  wide  at  the  west  end 
of  said  strip,  thence  east  angling  to  a  point  at  the  southeast 
comer  of  section  19,  town  11,  range  11,  in  Cass  county, 
containing  one  and  one-half  acres  in  said  section,  and  al- 
leges that  he  has  a  l^al  estate  and  is  entitled  to  the  pos- 
session of  said  strip  of  land  and  that  defendant  unlawfully  . 
keeps  him  oat  of  the  possession  of  the  same.  To  this  peti- 
tion of  plaintiff  the  defendant  answers  alleging  that  be  is 
the  owner  seized  in  fee  simple  of  said  real  estate,  also  that 
he  has  been  in  the  open,  notorious,  exclusive,  continuous, 
and  peaceable  possession  of  said  real  estate  for  more  than 
ten  years  last  past  before  the  commencement  of  this  action. 
Upon  this  petition  and  the  answer  of  the  defendant  issue 
is  joined.  You  are  instructed  that  the  deeds  and  proper 
title  evidenced  by  the  records  of  Cass  county  which  have 
been  introduced  in  evidence  before  you  are  sufficient  to  vest 
the  title  to  the  southeast  quarter  of  section  No.  19,  in  town- 
ship 11  north,  of  range  11,  6th  P.  M.,  in  Cass  county,  in 
Simon  Obernalte,  the  plaintiff,  unless  you  find  that  some 
portion  thereof  has  been  in  the  actual,  open,  continuous 
adverse  possession  of  the  defendant  for  at  least  ten  years 
next  immediately  preceding  the  commencement  of  this  ac- 
tion. 

"2.  Tou  are  further  instructed  that  the  plaintiff's  title 
to  a  strip  of  land  described  in  his  petition  being  denied  by 
defendant  in  his  answer,  the  burden  of  proof  is  upon  the 
plaintiff  to  satisfy  the  jury  by  a  fair  preponderance  of  the 
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evidenoe  submitted  to  you  that  plaintiff  is  the  owner  of  and 
entitled  to  the  possession  of  said  paroel  of  real  estate.  It 
is  not  sufficient  to  entitle  plaintiff  to  a  verdict  in  this  case 
that  said  strip  of  land  is  embraced  in  the  title  deeds  held 
by  him  to  section  nineteen,  but  he  must  show,  in  addition 
thereto,  that  he  is  entitled  to  the  possession  of  the  same,  and 
if  yon  find  from  the  evidence  that  defendant,  Jonathan  Ed- 
gar, has  been  in  actual,  continued,  and  notorious  adverse 
possession  of  the  real  estate  in  controversy,  claiming  the 
same  as  his  own  against  all  persons  for  the  full  extent  of 
ten  years,  with  valuable  improvements  upon  the  same,  this, 
you  are  instructed,  would  constitute  him  the  owner  of  the 
same  and  he,  not  the  plaintiff,  would  be  entitled  to  the  pos- 
session of  said  strip  of  land. 

^'8.  You  are  instructed  that  the  burden  of  proof  is  upon 
the  defendant  to  establish  his  adverse  possession  of  said 
real  estate  for  said  period  of  ten  years. 

'^4.  You  are  further  instructed  as  a  matter  of  law  that 
adverse  possession  of  real  estate  in  order  to  vest  the  title 
thereof  in  adverse  claimant  must  be  actual,  continued,  and 
notorious  adverse  possession,  with  claim  of  the  same  as  his 
own  against  all  persons  for  the  full  extent  of  ten  years ;  and 
that  if  you  find  from  the  evidence  in  this  case  that  the  de- 
fendant entered  upon  the  land  in  controversy,  planting  for- 
est and  fruit  trees  thereon,  claiming  as  his  homestead,  and 
erecting  buildings  thereon,  and  remaining  in  possession  of 
said  real  estate  for  ten  years  prior  to  the  commencement  of 
this  action  by  the  plaintiff,  that  such  occupancy  would  con- 
stitute that  adverse  possession  under  our  statute  which 
would  vest  the  right  of  possession  and  title  to  said  real  es- 
tate in  defendant,  and  your  verdict,  should  you  so  find, 
should  be  in  favor  of  the  defendant. 

''5.  The  court  instructs  you  that  an  offer  to  compromise 
a  suit  is  no  admission  of  the  plaintiff's  right.'' 

The  following  instructions  were  given  at  the  request  of 
the  defendant: 
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"6.  The  jury  are  instructed  that  the  burden  of  proof  is 
upon  the  plaintiff  to  prove  that  the  land  in  controversy 
belongs  to  the  southeast  quarter  of  section  19^  town  11^ 
range  11  east. 

"7.  The  court  instructs  the  jury  that  by  the  laws  of  this 
state  if  a  person  goes  into  the  possession  of  real  estate  un- 
der a  claim  of  right^  and  continues  in  the  open,  exclusive^ 
hostile,  and  uninterrupted  possession  of  the  premises  in 
controversy  under  the  claim  of  ownership  for  the  period  of 
ten  years,  he  will  in  law  be  deemed  the  true  owner  thereof. 
That  if  the  real  owner  of  lands  permits  another  to  hold 
possession  of  the  land,  claiming  it  as  his  own,  and  to  con- 
tinue such  possession  openly,  publicly,  under  claim  of  own- 
ership for  a  period  of  ten  years  or  more,  such  possession 
will  ripen  into  a  title  in  the  possessor  and  ever  afler  bar 
the  real  owner  from  taking  possession,  and  you  are  in- 
structed that  the  actual  possession  of  land  may  arise  in 
many  different  ways,  and  in  any  of  the  different  ways  of 
improving  it  which  are  open  and  notorious  in  their  charac- 
ter, which  show  an  intention  to  appropriate  to  some  useful 
purpose — ^that  is,  by  enclosing  by  fence,  erecting  buildings, 
planting  groves  or  trees — going  to  indicate  the  appropria- 
tion of  the  property  of  the  persons  claiming  to  own  it. 

^*  To  constitute  adverse  possession  it  must  further  appear 
that  what  the  defendant  did  on  the  land  was  not  with  the 
permission  of  the  owner  but  was  done  under  a  claim  of 
right  in  himself  and  recognizing  no  right  in  the  real  owner.'' 

The  instructions  to  the  jury  asked  by  the  plaintiff  and 
refused  are  as  follows: 

"  2.  The  jury  are  further  instructed  that  possession  and 
occupation  by  inadvertence  or  mistake,  without  any  inten- 
tion to  claim  title,  is  not  sufficient  to  vest  the  title  in  the 
person  occupying  the  land  by  adverse  possession,  and  al- 
though the  jury  believe  from  the  evidence  that  the  defend- 
ant, more  than  ten  years  before  the  commencement  of  this 
action,  set  out  or  planted  trees,  or  otherwise  improved  the 
6 


82  NEBRASKA  REPORTS.         [Vou  28 


Obernalte  t.  Edgar. 


strip  of  land  in  question,  this  alone  does  not  show  adverse 
possession.  To  constitute  adverse  possession  it  must  further 
api)ear  from  the  evidence  that  what  the  defendant  did  on 
the  land  was  not  done  through  inadvertence  or  mistake,  but 
was  done  under  a  claim  of  right  in  himself  and  in  hostil- 
ity to  the  right  and  possession  of  the  owner. 

"  3.  The  jury  are  instructed  that  the  burden  of  proof  is 
on  the  defendant  to  prove  adverse  possession  as  explained 
in  these  instructions.  That  adverse  possession  sufficient  to 
defeat  the  legal  title  must  be  hostile  to  the  l^al  owner, 
and  so  continue  uninterruptedly  for  ten  years.  It  must  be 
open  and  of  such  character  as  to  show  clearly  that  the  oc- 
cupant claimed  the  land  during  said  time  as  his  own,  and 
all  of  these  things  must  be  proved  by  a  preponderance  of 
evidence. 

^'4.  Intention  on  the  part  of  the  defendant  is  material 
and  essential  and  must  be  shown  by  a  preponderance  of  the 
evidence  to  create  a  title  in  the  defendant  by  adverse  pos- 
session to  the  land  in  question,  and  if  the  jury  believe  from 
the  evidence  that  the  defendant  took  possession  of  said  land 
inadvertently  or  by  mistake,  or  with  the  knowledge  and 
consent  of  the  owner,  then  they  must  find  for  the  plaintiff. 

''  8.  The  court  instructs  the  jury  that  where  one  person 
is  shown  to  have  legal  title  to  land,  and  another  person  is 
shown  to  be  in  possession  of  the  land,  if  there  is  no  evidence 
to  the  contrary,  the  law  presumes  that  such  possession  has 
been  with  the  consent  of  the  owner,  and  not  in  hostility  to 
his  rights,  and  if  the  person  in  possession  sets  up  a  claim 
to  the  land  by  virtue  of  such  possession,  the  burden  of  proof 
is  on  him  to  show  affirmatively,  by  a  preponderance  of  the 
evidence,  not  only  that  he  has  been  in  possession,  but  it  must 
further  appear,  from  a  preponderance  of  the  evidence,  that 
such  possession  was  commenced  and  continued  in  hostility 
to  the  true  owner  and  under  the  claim  of  right  as  against 
him,  and  these  matters  must  be  shown  by  clear  and  affirm- 
ative proof  of  such  facts  as  shown,  that  such  possession  was 
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taken  and  oon  tinned  in  hostility  to  such  owner;  thej  cannot 
be  made  out  by  inference  without  such  proof.'' 

By  giving  the  instructions  above  copied  as  given,  and 
refusing  to  give  those  above  copied  as  refused,  the  court 
decided  the  principal  question  of  law  involved  in  the  c&se, 
and  decided  it  in  accordance  with  at  least  one  decision  of 
this  court  The  point  was  fully  argued  in  the  case  of  Tex 
V,  Pflvff,  24  Neb.,  666,  though  not  expressly  decided.  But 
in  the  case  of  Levy  v.  Yerga,  25  Id.,  764,  it  was  again  pre- 
sented and  expressly  decided,  following  the  case  of  Yetzer 
V.  Thornan,  17  O.  S.,  130. 

In  the  case  at  bar  it  is  plain  from  the  evidence  that  at 
or  before  the  time  of  the  settlement  of  the  defendant  upon 
the  northeast  quarter  of  section  30,  a  stone,  which  had 
l)een  placed  to  mark  and  designate  the  northwest  corner  of 
said  quarter  section  and  the  southwest  corner  of  the  south- 
east quarter  of  section  19,  the  land  of  the  plaintiff,  had  by 
some  means  been  removed  to  a  point  about  seventy-three 
links  north  of  its  true  position;  that  a  neighborhood 
road  was  made  by  travel  between  the  said  tracts  of  land, 
along  and  upon  the  false  line  as  thus  designated  by  the  new 
position  of  said  stone;  that  the  defendant,  in  improving, 
setting  out  forest  and  fruit  trees  upon,  and  cultivating  said 
northeast  quarter  of  section  30,  extended  the  same  north- 
ward to  the  said  road,  doubtless  in  the  belief  that  said  road 
marked  the  true  northern  boundary  of  his  land,  and  occu- 
pied the  same  by  such  improvements  and  cultivation  for 
more  than  ten  years  before  and  up  to  the  time  of  the  com- 
mencement of  the  action.  This  possession  of  the  defend- 
ant contained  all  the  elements  necessary  to  constitute  ad- 
verse possession  under  the  statute  and  constituted  a  defense 
to  the  plaintiff's  action. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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WiLLETT  L.  Irish,  appellant,  v.  N.  M.  Lundin  et 

AL.,  APPELLEEa. 

[Filed  Novehbbb  26, 1889.] 


Liens:  Vendor:  Material  Man.  Aparchased  a  lot  from  B  for 
$800,  paying  one-foarth  of  the  price  cash  in  hand,  the  remainder 
to  he  paid  in  ninety  days  The  contract  not  heing  reduced  to 
writing,  A  thereapon  took  possession  of  the  lot  and  before  the 
expiration  of  the  ninety  days  had  erected  a  dwelling  house  there- 
on. The  mechanics  and  material  men,  who  had  contributed 
to  the  erection  of  the  dwelling,  thereupon  filed  separate  chiims, 
each  to  obtain  a  lien  on  said  property,  and  thereafter  brought 
an  action  to  foreclose  the  liens.  A  failed  to  pay  the  $600  pur- 
chase money.  Heid^  That  the  property  would  be  sold  as  upon 
execution  and  the  proceeds  applied,  first,  to  the  payment  of  the 
amount  due  on  the  contract  of  purchase,  with  legal  interest,  and, 
second,  to  the  payment  of  the  liens  on  said  property,  the  re- 
mainder, if  any,  to  the  purchaser;  but  in  case  there  was  not  suffi- 
cient after  paying  the  purchase  price  to  satisfy  the  liens,  then 
the  lienholders  are  to  bp  pa\d  pro  rata* 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Doane,  J. 

Winfidd  S.  Strawn,  for  appellant : 

Ch.  54,  Corap.  Stats.,  gives  the  material  man  a  lien  upon 
buildings  "and  "  the  hind  on  which  they  stand.  If  the  h'en 
does  not  attach  to  the  buildings  as  such,  but  only  because 
they  are  a  part  of  the  land,  the  words  in  the  statute  preceding 
"and"  would  be  meaningless  surplusage,  and  such  a  con- 
struction will  not,  if  it  can  be  avoided,  be  given  to  a  l^is- 
lative  act.  There  is  no  provision  making  the  lien  depend- 
ent on  the  land  or  title  thereto.  Such  a  lien  can  be 
enforced  against  a  building  erected  on  the  land  without  au- 
thority. (Judsonv.  Stephens,  7 5  111,,  255.)  The  mechanic's 
lien  act  does  not  exclude  the  lien  which  a  material  man  or 
laborer  has  always  had  in  equity,  but  affords  a  cumulative 
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remedy.    Under  the  doctrine,  therefore,  either  of  mechanic's 
or  of  equitable  liens,  appellant  is  entitled  to  a  decree. 

MoHugh  &  Christopherson,  for  appellee  Wilson  (-4.  C. 
Wdkdy,  for  appellees  King  et  cd.;  Holmes  &  Wharton,  for 
appellees  Dow  and  Mclver;  and  Kennedy  &  Learned^  for 
appellee  Dunmire,  filed  no  briefs) : 

There  can  be  no  lien  of  the  kind  claimed  upon  any 
property,  unless  the  material  is  furnished  under  a  contract 
with  the  owner.  Such  a  contract  in  this  case  would  have 
been  required  to  be  in  writing,  and  the  mere  payment  of  a 
portion  of  tlie  purchase  price  (should  it  be  conceded  that 
the  $200  was  such)  will  not  take  a  parol  contract  for  the 
sale  of  land  out  of  the  statute  of  frauds.  (Poland  v. 
(y  Conner,  1  Neb.,  50;  Mushrvsh  v.  Devereaiuc,  20  Id.,  49.) 
The  receipt  given  by  appellee  Wilson  does  not  meet  the 
requirements  of  the  statute.  (Reed,  Statute  of  Frauds,  sec. 
398 ;  Brown,  Statute  of  Frauds,  sec.  385  ;  Mo  Williams  v. 
Lawless,  15  Neb.,  131;  Barton  v,  Patrick,  20  Id.,  654; 
Holmes  c.  Evans,  48  Miss.,  247 ;  Williams  v.  Morris,  95 
U.  S.,  444.)  Especially  is  this  true,  as  the  receipt  was 
given  to  Gibson  in  a  transaction  distinct  from  that  with 
Lundin,  and  was  not  delivered  to  the  latter  nor  brought  to 
his  knowledge.  (^Steele  v.  Fife,  48  la.,  99 ;  Johnson  v.  Brook, 
31  Miss.,  17.)  Possession,  in  order  to  constitute  part  per- 
formance, must  be  taken  with  the  knowledge  and  consent 
of  the  vendor.  (Waterman,  Spec.  Perf.,  sees.  261,  272.) 
Appellant  has  no  lien  in  equity  such  as  is^  contended  for^ 
since  liens  of  the  sort  claimed  are  purely  creations  of  stat- 
ute. (Jones  on  Liens,  sec.  1184;  Phillips,  Mechanics'  Liens, 
page  4,  sec.  2;  Ellison  v.  Jackson,  etc.,  Co  ,  12  Cal.,  542; 
Spencer  v.  Bamett,  35  N.  Y.,  914;  Davis  v.  Farr,  13  Pa. 
St.,  167;  McCoy  v.  Quick,  30  Wis.,  521.)  Counsel  for 
appellant  confuses  the  common-law  lien  of  the  artisan  upon 
chattels  with  the  statutory  lien  of  the  mechanic  on  a  build- 
ing.    No  lien  attaches  to  a  building  erected  on  land  with- 
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oat  consent  of  the  owner.  (Jones  on  Liens,  sec.  1246; 
Stevens  v.  Lincoln,  114  Mass.,  476;  Wilkins  v.  Litchfield^ 
69  la.,  465  [29  N.  W.  Rep.,  447].)  Under  statutes  simi-  ^ 
lar  to  ours  it  has  been  held  that  there  is  no  lien  upon  the 
buildings  distinct  from  that  upon  the  land.  {Belding  v. 
Cashing,  1  Gray  [Mass.],  576;  Stevens  v.  Lincoln,  114 
Mass.,  476;  Coddington  t?.  Dry  Dock  Co.,  31  N.  J.  L., 
477.) 

Maxwell,  J. 

This  action  was  brought  in  the  district  court  of  Doug- 
las county  by  the  plaintiff  against  the  defendant  to  fore- 
close a  mechanic's  lien. 

On  the  trial  of  the  cause  the  court  found  the  issues  in 
favor  of  the  defendant  Wilson  and  dismissed  the  action. 

The  petition  is  substantially  in  the  ordinary  form. 

Maria  Wilson  filed  a  petition  to  intervene,  which  being 
sustained,  she  filed  an  answer,  in  which,  after  setting  out 
her  purchase  of  the  lot  in  question,  she  alleges:  "That  on, 
to-wit,  the  thirty-first  day  of  Jlinuary,  A.  D.  1888,  George 
E.  Gibson,  the  agent  of  said  defendant  Maria  Wilsop,  at 
the  county  and  state  aforesaid,  did,  as  agent  of  said  last 
named  defendant,  make  an  oral,  verbal  contract  to  and  with 
said  defendant  N.  M.  Lundin  for  the  sale  of  all  her  right, 
title,  and  interest  in  said  premises  to  said  N.  M.  Lundin ; 
that  such  contract  was  oral  and  rested  entirely  in  oral  agree- 
ment; that  no  note  or  memorandum  thereof  was  ever  re- 
duced to  writing  or  signed  by  any  one;  that  said  contract 
could  not  and  did  not  vest  or  convey  to  saidN.  M.  Lundin 
any  right,  title,  or  interest  in  or  to  said  premises ;  that  said 
N.  M.  Lundin  did  not  at  any  time  have  possession  or  own 
any  right,  title,  or  interest  in  or  to  the  said  premises,  and 
that  said  N.  M.  Lundin  has  not  now  any  right,  title,  or  in* 
terest  in  or  to  said  premises. 

"Said  defendant  Maria  Wilson,  further  answering,  says 
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that  in  and  by  the  terms  of  said  oral  and  void  contract  so 
entered  into  by  said  George  E.  Gibson,  her  agent,  and  said 
N.  M.  Lundin,  it  was  agreed  that  the  said  contract  should 
become  binding  upon  the  parties  thereto  only  in  case  said  N. 
M.  Lundin  should,  in  ninety  days  from  said  last  named 
date,  make  a  certain  payment  to  said  George  E.  Gibson  as 
the  said  agent  of  this  defendant ;  that  by  the  said  contract  it 
was  provided  that  if  said  N.  M. -Lundin  should  fail,  neg- 
lect, or  refuse  to  make  such  payment  in  said  time,  then  and 
in  that  case  he  was  not  to  acquire  or  have  any  right,  title,  or 
interest  in  or  to  said  premises.  This  defendant  says  that 
the  said  N.  M.  Lundin  did  fail,  n^lect,  and  refuse,  and  has 
wholly  failed,  neglected,  and  refused  to  make  such  payment 
in  said  time,  or  at  any  time  thereafter;  that  said  payment 
has  not  been  made  nor  has  any  part  thereof  l)een  paid,  but 
that  on  the  contrary  said  defendant  N.  'M.  Lundin  has  ab- 
sconded and  lefl  the  county  and  state  aforesaid ;  and  said 
defendant  says  that  said  defendant  N.  M.  Lundin  did  not 
and  has  not  acquired  any  right,  title,  or  interest  in  or  to 
said  premises  by  said  contract/' 

She  also  denies  that  she,  or  her  agent,  delivered  posses- 
sion of  said  lot  to  Lundin. 

The  testimony  tends  to  show  that  about  January  31st, 
1888,  one  George  E.  Gibson,  a  real  estate  agent  in  Omaha, 
and  duly  authorized  to  sell  the  lot  in  question,  negotiated  a 
sale  of  the  same  to  the  defendant  N.  M.  Lundin  for  the  sum 
of  $800;  one-fourth  of  the  sum  was  paid  at  the  time  of 
the  purchase  and  the  remainder  to  be  paid  in  ninety  days 
from  that  date. 

To  obtain  the  $200  part  payment,  Lundin  and  one  Roos 
executed  a  note  to  Gibson,  secured  by  a  mortgage  on  real 
estate  owned  by  them,  and  he  (Gibson)  either  loaned  them 
the  money  or  obtained  it  on  those  securities  from  a  loan 
company  for  which  he  was  agent.  The  question  how  the 
money  was  procured  does  not  seem  to  enter  into  the  case, 
as  it  was  in  fact  obtained  and  paid  upon  the  contract  for  the 
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purchase  of  the  lot.  This  money  has  been  retained,  and  it 
is  claimed  by  the  seller  that  Luudin  had  a  mere  option  to 
purchase  and  upon  his  failing  to  pay  the  remaining  $600 
the  payment  ali*eady  made  was  forfeited  and  also  all  of 
Lundin's  rights  therein. 

The  attorneys  for  Wilson  contend  that  this  being  hn  oral 
contract,  and  Luudin  not  having  possession  of  the  lot,  the 
contract  cannot  be  enforced,  and  a  large  part  of  their  brief 
is  taken  up  with  the  citation  of  authorities  to  sustain  that 
proposition. 

As  a  matter  of  fact,  however,  Luudin  did  immediately  en- 
ter into  possession  of  the  lot  in  question  and  erected  a  house 
thereon  of  the  value  of  $700  or  $800  and  the  mechanics' 
lieuH  in  suit  were  created  by  the  erection  of  said  building. 
The  work  was  nearly  completed  before  the  expiration  of 
the  ninety  days  from  January  31st,  1888.  Lundin  seems  to 
have  left  the  state  and  has  failed  to  pay  the  balance  due  on 
the  lot  or  to  the  mechanics  and  material  men  for  the  erec- 
tion of  the  house.  This  house  is  now  in  the  possession  of 
Wilson.  She  seems  to  claim  the  same  free  from  any  liens, 
etc.  It  is  gravely  urged  that  for  the  privilege  of  an  option 
on  the  purchase  of  a  lot  more  than  two  miles  north  of  the 
post-office  in  the  city  of  Omaha,  and  for  which,  so  far  as  ap- 
pears, the  full  value  was  agrcCvl  to  be  paid,  Lundin  actu- 
ally paid  $200  for  the  privilege  of  purchasing  the  same  in 
ninety  days.  It  is  not  claimed  that  he  had  any  property 
adjoining  or  near  that  place  that  would  be  enhanced  in 
value  by  the  purchase.  The  sale  was  made,  therefore,  we 
infer,  at  the  full  value  of  the  lot  and  the  $200  paid  as  one 
fourth  of  the  consideration  therefor.  To  that  extent,  there- 
fore, Lundin  has  an  interest  in  the  lot. 

Forfeitures  are  odious  in  law.  {Dickenson  v.  State,  20 
Neb.,  81;  Eatabrook  v.  Hughes,  8  Id.,  601;  Hibbder  t\ 
Gutheart,  12  Id.,  530.)  In  the  latter  case  it  is  said,  after 
showing  that  the  lessee  was  in  default:  "It  was  evidently 
the  intention  of  the  legislature,  in  passing  the  law  con- 
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taining  these  provisions,  to  liold  the  purchasers  and  les- 
sees of  the  school  lands  to  the  strict  performance  of  the 
terms   of  their   obligations  to  the  state.     And   while  by 
the  terms  of  the  law  all  delinquents  were  limited  to  thirty 
days  from   the  receipt  of  notice  of  such  delinquency  in 
which  to  remove  the  same  by  payment,  yet  we  think  it 
was  the  policy  of  the  law  to  allow  them  to  do  so  at  any 
time  before  the  commencement  of  suit  to  dispossess  them 
by  the  prosecuting  attorney,  as  provided  for  in  the  section. 
While  the  lessee  is  in  possession,  and  not  proceeded  against 
in  the  manner  provided  by  law,  he  is  presumed  to  have 
rights,  and  these  rights  could  only  be  cut  off  by  the  method 
pointed  out  in  the  name  of  the  people,  and  not  by  proceed- 
ings moved  by  and  in  the  name  of  an  individual  designing 
to  become  the  purchaser  or  lessee,  or  otherwise.    While  the 
state  can  have  no  preferences  as  between  different  citizens, 
yet,  as  the  law  does  not  favor  forfeitures,  it  will  always 
favor  the  removal  of  delinquencies,  on  the  part  of  those 
already  its  lessees  and  in  possession,  rather  than  the  for- 
feitnre  of  their  rights  to  make  room  for  others.'^     This  we 
regard  as  a  correct  statement  of  the  law  so  far  as  it  ap])lies 
to  a  purch&ser  of  real  estate  in  possession,  where  he  has 
made  a  considerable  payment  on  the  land  and  has  a  sub- 
sisting interest  therein. 

While  in  particular  cases,  by  reason  of  peculiar  circum- 
stances, it  is  necessary  to  sustain  a  forfeiture,  yet  where  any 
considerable  portion  of  the  purchase  price  of  real  estate  has 
been  paid  and  possession  taken  under  the  contract,  the  pur- 
chaser has  an  equity  in  the  premises  to  the  extent  of  the 
money  paid  by  him,  and  it  is  gross  injustice  to  permit  the 
seller  to  retain  this  money  and  also  the  property  free  from 
any  claim  of  such  purchaser;  and  particularly  is  this  true 
where,  by  reason  of  such  forfeiture,  creditors  of  the  pur- 
chaser will  be  deprived  of  the  amount  due  them.  In  an 
ordinary  case  this  cannot  be  permitted.  The  seller  is  en- 
titled to  the  price  of  his  property  as  agreed  upon,  and  the 
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purchaser^  upon  the  payment  of  such  prioe^  is  entitled  to  the 
remainder.  If,  however,  lawful  liens  are  filed  on  the  in- 
terest of  such  purchaser,  as  in  this  case,  thej  must  first  be 
satisfied  out  of  the  amount  due  the  purchaser  before  any 
part  of  the  surplus  will  be  paid  to  him.  The  judgment 
of  the  district  court  is  reversed,  the  property  is  directed  to 
be  sold  as  upon  execution,  and  out  of  the  proceeds  of  said 
sale  shall  be  paid,  first,  the  amount  due  upon  the  con- 
tract of  purchase,  with  lawful  interest;  and  second,  the 
several  Hens  of  the  parties  to  this  action  are  to  be  paid — 
the  surplus,  if  any,  to  be  paid  to  Lundin.  In  case  the  sum 
remaining  after  paying  the  amount  due  on  the  contract  of 
purchase  is  not  sufficient  to  pay  all  the  lien  holders  in  full, 
then  said  sum  is  to  be  applied  pro  raJta  among  said  lien- 
holders. 

Judgment  aooordinqly. 


The  other  judges  concur. 


Franklin  P.  Bonnell  v.  County  op  Nuckolus 

ET   AL. 

[Filed  November  26, 1689.] 

County  Bonds :  Stare  Decisis.  The  qnestions  presented  are 
the  same  as  in  Baird  v,  Todd  and  Jamewn  v,  Dicksouy  recently 
decided  [27  Neb.,  782],  and  objections  to  the  ooort  house  bonds 
of  NackoHs  county  are  overmled. 

Original  application  for  injunction. 

Lease,  Stewart  &  Rose,  for  plaintiff. 

Mason  &  Whedon,  C,  S.  Johnson,  and  S,  A,8earle,  contra. 
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Maxwell.,  J. 

This  is  an  action  to  enjoin  the  defendant  from  issuing 
certain  county  bonds  for  the  erection  of  a  court  house  in 
said  county,  upon  the  ground  that  such  bonds  are  illegal 
and  void.  The  grounds  of  the  allied  illegality  are,  first^ 
that  the  ^^act  to  amend  the  second  subdivision  of  section 
twenty-five,  chapter  eighteen,  of  the  Compiled  Statutes  of 
Nebraska  of  1887,  in  relation  to  county  buildings.and  of- 
ficers, and  to  repeal  said  second  subdivision,''  approved 
February  26,  1B89,  is  unconstitutional  for  the  reason  that 
its  title  is  insufficient  and  in  violation  of  the  constitution, 
that  no  bill  shall  contain  more  than  one  subject,  and  the 
same  shall  be  clearly  expressed  in  its  title;  and  second, 
that  the  taxes  to  pay  the  interest  on  said  bonds,  together 
with  the  taxes  for  ordinary  county  revenue,  will  exceed  fif- 
teen mills  on  each  dollar  of  valuation,  and  hence  are  in 
violation  of  the  constitution.  Both  of  the  questions  pre- 
sented were  decided  by  this  court  in  Eaird  v.  Todd  and 
Jameson  v.  Dickson^  27  Neb.,  782.  We  regard  those  de- 
cisions as  correct,  and  they  are  decisive  of  this.  The  taxes 
in  question  being  valid,  the  action  is  dismissed. 

Judgment  accordingly. 
The  other  judges  concur. 


William  Beixjher  v.  John  M.  Skinneb. 

L  Filed  November  26,  1889. J 

1.  Continiianoe ;  Want  of  Material  Evidence.  Under  the 
proTisions  of  section  96()  of  the  Code  a  party  desiring  a  contin- 
oance  of  a  cause  for  a  period  Dot  exceeding  thirty  days  is  enti- 
tled to  such  continaaDce  if  he  **  prove  by  his  own  oath  or  others 
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wise  that  he  canoot,  for  want  of  material  evidenoe  w^ch  ho 
expects  to  procure,  safely  proceed  to  trial." 

2.  :  Affidavit.    The  oath,  if  in  the  form  of  an  affidaTit,  may 

be  sabstantially  in  the  words  of  the  statute,  and  il  is  unneces- 
sary to  state  the  purport  of  the  testimony  whicU  the  n^oTing 
party  supposes  he  can  procure. 

Error  to  the  district  court  for  Loap  county.  Tried 
below  before  Harrison,  J. 

A.  &  Jfoon,  for  plaintiff  in  error : 

Mere  statements  under  oath,  or  conchisions  of  a  party, 
are  not  proof.  (2  Bouvier,  Law  Diet.  [15th  Ed.],  748; 
Greenleaf,  Ev.  [14th  Ed.],  1;  Jameson  v.  Butler,  1  Neb., 
118;  State,  exrel.  Baimen,  v.  Thatch,  5  Id.,  96;  Ingalk  v. 
Nobles  J  14  Id.,  274.)  The  granting  of  a  continuance  is 
discretionary  with  the  trial  court.  {Holt  v.  State,  11  Ohio 
St.,  691,  and  cases  supra,) 

No  appearance  conti'a. 

Maxwell,  J. 

This  action  was  brought  by  the  plaintiff  in  the  county 
court  of  Loup  county,  in  March,  1889,  and  summons  duly 
issued  and  served  on  the  defendant.  On  the  return  day  of 
the  summons  the  defendant  ap}>eared  and  filed  a  motion 
for  a  continuance  for  thirty  days,  supported  by  an  affida- 
vit, as  follows": 

"&rATi:  OF  Nebraska,  1 
IjOup  County.        j 

"I,  John  M.  Skinner,  of  lawful  age,  being  first  duly 

sworn,  depose  and  say,  that  Charles  Walker  is  a  material 

witness  for  him  in  the  above  cause,  without  whose  testimony, 

which  he  expects  to  procure,  he  cannot  safely  proceed  to 

trial ;  that  the  said  Charles  Walker,  as  affiant  has  just  been 

informed,  is  at  present  a  resident  of  the  city  of  Lincoln, 

Nebraska,  and  the  time  required  to  reach  him  by  mail  is 
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about  five  days;  that  affiant  expects  to  procure  the  deposi- 
tion of  said  Charles  Walker  within  thirty  days  from  this 
time.  This  application  for  an  adjournment  is  not  made  for 
delay,  but  to  obtain  justice.  J.  M.  Skinner." 

The  plaintiff  thereupon  filed  a  motion  to  require  the  de- 
fendant, by  his  own  oath  or  otherwise,  to  prove  the  materi- 
ality of  the  testimony  of  the  absent  witness.  The  motion 
was  sustained,  and  as  the  defendant  failed  to  prove  the  mate- 
riality of  such  evidence,  the  motion  for  a  continuance  was 
overruled,  and,  the  defendant  not  appearing  further  in  the 
case,  judgment  was  rendered  by  default.  The  case  was 
taken  on  error  to  the  district  court,  where  the  judgment  of 
the  justice  was  reversed  and  the  cause  set  down  for  trial. 
From  this  judgment  of  the  district  court  the  cause  is 
brought  into  this  court  by  petition  in  error. 

Sec.  960  of  the  Code  provides  that :  "  The  trial  may  be 
adjourned  upon  the  application  of  either  party,  without  the 
consent  of  the  other,  for  a  period  not  exceeding  thirty  days, 
as  follows:  The  party  asking  the  adjournment  must,  if 
required  by  his  adversary,  prove  by  his  own  oath,  or  other- 
wise, that  he  cannot,  for  want  of  material  testimony  which 
he  expects  to  procure,  safely  proceed  to  trial." 

This  action,  although  brought  in  the  couuty  court,  came 
within  the  jurisdiction  of  a  justice  of  the  peace  and  is  gov- 
erned by  the  provisions  of  the  Code  relating  to  ju'stices. 
Under  the  provisions  of  section  960,  where  either  party 
desires  a  continuance  for  a  period  not  exceeding  thirty 
days,  he  may  obtain  the  same  by  complying  with  the  terms 
of  the  statute,  viz.,  '^ prove  by  his  own  oath,  or  otherwise, 
that  he  cannot,  for  want  of  material  testimony  which  he 
expects  to  procure,  safely  proceed  to  trial."  He  need  not 
state  the  nature  of  the  testimony  which  he  expects  to  pro- 
cure. All  that  the  law  requires  is  that  he  shall  believe  it 
to  be  material  in  the  prosecution  or  defense  of  the  case. 
The  statute  seems  to  regard  thirty  days  as  not  an  unrea- 
sonable time  to. prepare  for  trial,  and  therefore  each  party 
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shall  have  not  to  exceed  that  time  to  prepare  for  that  event 
If,  however,  a  further  adjournmeDt  exceeding  thirty  days 
is  desired,  the  party  asking  the  adjournment  for  want  of 
material  evidence  must  describe  it  and  show  that  the  delay 
has  not  been  made  necessary  by  any  act  or  n^ligenoe  on 
his  part  since  the  action  was  commenced,  and  that  he  ex- 
pects to  procure  the  evidence  at  the  time  stated  by  him, 
thus  clearly  showing  that  such  statements  were  not  required 
in  the  first  instance. 

The  judgment  of  the  district  court  is  right  and  is  af- 
firmed. 

Judgment  affirmed. 


The  other  judges  concur. 


28     M 

49   »[  Fremont,  E.  &  M.  V.  R.  Co.  v.  Mahlon  Meeker. 

[Filed  November  26, 1889.] 

1.  Eminent  Domain :  Damages  :  Elements  to  be  Gonsidebed. 

In  assessing  damages  for  right  of  way  for  a  railway,  it  ia  proper 
to  consider  the  manner  in  which  the  road  cats  the  land,  the  ex- 
cavations and  embankments,  and  the  exposure  of  the  property 
to  particular  injuries  from  the  proximity  of  the  road,  which  may 
result  from  its  proper  construction  and  operation,  (if.  P.  B,  B 
Co.  V.  JTayes,  15  Neb.,  224.) 

2.  :  :  — — .  The  land  owner  is  entitled  to  full  com- 
pensation for  the  land  actually  taken,  and  for  such  damages  to 
the  residue  of  the  land  as  are  equivalent  to  the  diminution  in 
▼alne  thereof,  general  benefits  not  considered. 


3b  :  Appbaisemekt  :  Appeal  :  Plbadino.    In  an  i^ypeal  to 

the  district  court  from  the  award  of  damagea  by  oommissioneia, 
where  the  only  question  is  the  amount  of  the  recovery,  new  plead* 
ingB  need  not  be  filed  in  the  district  court. 

4.  Instructions.  Where  instructions  are  given  at  the  request  of  a 
party,  he  cannot  predicate  error  thereon ;  nor  can  error  be  as- 
signed where  no  exoAptions  were  taken  to  the  inatraotloiia  giren. 
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5.  Damages :  Question  of  Fact.  Qaestiona  relating  to  damages 
for  right  of  way  are  pecaliarlj  of  a  local  nature,  and  where  th« 
jury  haye  been  permitted  to  Tiew  the  premises  affected,  and 
rendered  a  verdict,  the  verdict  will  not  be  set  aside  unless  it  is 
clearly  wrong. 

EiHiOR  to  the  district  court  for  York  county.  Tried 
below  before  Norval,  J. 

John  B.  Hawley^  for  plaintiff  in  error : 

Before  the  company  can  be  held  liable  under  the  con- 
demnation act  (sec.  97,  ch.  16,  Ck)mp.  Statfi.),  it  must  have 
appropriated  some  portion  of  the  land  to  be  affected.  (JS. 
&  M.  R.  Co.  V.  ReinhacUe,  15  Neb.,  279 ;  R.  V.  R.  Co.  v. 
Fellers,' 16  Id.,  169;  C,  K  &  N.  R.  Go.  v.  Wiebe,  25 
Id.,  542.)  If  defendant  in  error  has  been  damaged  by 
reason  of  the  conditions  complained  of,  he  must  resort  to 
an  independent  proceeding  where  the  questions  can  be  prop- 
erly tried.  The  track  occupies  no  portion  of  claimant's 
land,  and  the  company  cannot  be  compellkl  to  take  what 
it  does  not  want  and  will  not  use, 

Merion  Meeker,  contra: 

The  embankment  and  the  trench  were  proper  elements 
to  consider  in  assessing  damages.  (JEiaeley  v.  Malchofw,  9 
Neb.,  180, 1«1 ;  R,  E.  &  M.  V.  R.  Cb.  v.  Whalen,  11  Id., 
585;  8.  a  it  P.  R.  Go.  v.  Weimery  16  Id.,  274;  CUy  of 
Omaha  v.  Kramer,  25  Id.,  489 ;  C,  K.  &  N.  R.  Co.  v. 
Wiebey  Id.,  542 ;  Parker  v.  Boston  &  M.  R.  Co.,  3  Gush. 
[Mass.],  116,  117 ;  LiiUe  Rook  J.  R.  Co.  v.  Woodruff,  49 
Ark.,  381  [4  Am.  State  Rep.,  55,  56].  The  railroad  com- 
pany has  acquiesced  in  the  finding  of  the  commissioners,  and 
is  bound  thereby.  (Mills,  Eminent  Domain  [2d  Ed.],  sec. 
242;  Goodrich  V.  Omaha,  11  Neb.,  206;  Doumiev.  Ladd, 
22  Id.,  534;  Wichita  R.  Co.  v.  MaHin,  29  Kan.,  751-4; 
Fitchburg  R.  Co.  v.  Boston  &  M.  R.  Co.,  3  Cush.  [Mass.], 
58 ;  Flagg  v.  Worcester j  8  Id.  [Mass.],  71 ;  Laiorence  R. 
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Co,  V.  WilliamSj  35  O.  St.,  169.)  Its  acts  in  this  case  con- 
stitute appropriation,  though  its  road-bed  may  not  cross  the 
laud.  (Mills,  Eminent  Domain  [2d  Ed.],  sec.  30 ;  SuUiff 
V.  Johnson f  17  Neb.,  579;  Brigham  v.  Edwards y  7  Gray 

Mass.],  363 ;   Vanderlip  t?.  Grand  Rapids,  41  N.  W.  Rep. 

'Mich.],  681-2;  AIcKinzk  v,  Boone  Co.,  29  Minn.,  288; 
Fumpdly  r.  Green  Bay  Co.,  13  Wall.  [U.  S.],  168.)  Tak- 
ing the  highway  is  an  appropriation  of  the  adjacent  owner's 
land.  (Mills,  Eminent  Domain,  sec.  51 ;  Kucheman  o. 
Hinke,  46  la.,  368;  Ti-vbstees  v.  R.  Co,,  3  Hill  [N.  Y.], 
567;  Lawrence  R.  Co.  v.  Williams,  35  O.  St.,  169.  See 
also,  R.  V.  R.  Co.  v.  Fellers,  1 6  Neb.,  ]6d;  B,  &  M.  R. 
Co.  V.  ReinhacUe,  15  Id.,  279;  H.  &  O.  I.  R.  Co.  v.  In- 
galls.  Id.,  127.) 

• 
Maxwell,  J. 

The  defendant  in  error  in  1887  was  arid  now  is  pos- 
sessed of  about  three  acres  of  land  in  the  outskirts  of  the 
city  of  York.  In  the  year  named  the  plaintiff  in  error 
located  its  line  of  road  north  of  said  tract,  so  that  a  small 
corner  thereof  was  taken,  being  but  j^^  of  an  acre.  The 
plaintiff  in  error,  through  its  attorney,  George  W.  Post, 
seems  to  have  made  an  effort  to  effect  a  settlement  with  the 
defendant,  but  was  unable  to  do  so  and  seems  to  have  made 
no  effort  to  condemn  the  land.  In  February,  1888,  the 
defendant  in  error  filed  a  petition  in  the  county  court  of 
York  county  for  the  appraisement  of  the  damages  sus- 
tained by  him.  Notice  was  duly  given  the  plaintiff  in  error 
and  commissioners  selected  and  sworn,  who  made  an  award 
of  $100  in  favor  of  the  defendant  in  error.  From  this 
award  he  appealed  to  the  district  court,  where,  on  the  trial, 
a  verdict  was  returned  in  his  favor  for  $1,200,  and,  a  motion 
for  a  new  trial  having  been  overruled,  judgment  was  entered 
on  the  verdict. 

The  appellant  filed  a  petition  in  the  district  oourt,  setting 


Vol.  28]        SEPTEMBER  TERM,  1889.  97 


p.,  £.  A  M.  V.  B.  Co.  T.  Meeker. 


forth  the  same  facts  as  in  the  petition  for  condemnation  in 
the  county  court;  and  the  railway  company  answered,  sub- 
stantially denying  the  facts  stated  in  the  petition.  All  this 
was  unnecessary.  Where  the  only  question  in  such  case  is 
the  amount  of  the  recovery,  no  new  pleadings  need  be  filed 
in  the  district  court ;  but  no  prejudice  resulted  to  either  party 
from  the  practice  resorted  to. 

The  testimony  tends  to  show  that  the  railway  in  question 
is  located  directly  north  of  the  land  of  the  defendant  in 
error;  that  there  is  a  cut  at  that  point  of  eight  to  nine  feet 
in  depth  and  the  earth  is  thrown  out  on  each  side  of  said 
cut  and  covers  the  land  condemned.  It  also  appears  that 
west  of  the  defendant  in  error's  land  there  is  a  high  embank- 
ment in  the  public  road,  made  necessary  by  a  high  bridge 
constructed  over  the  railway  at  a  point  immediately  north- 
west of  the  defendant's  land. 

There  is  a  plat  of  the  various  additions  to  the  city  before 
us,  with  the  right  of  way  and  location  of  the  bridge  marked 
thereon.  We  also  find  in  the  record  the  following  admis- 
sion :  ^'  Subject  to  all  objections  as  to  relevancy  and  compe- 
tency, the  defendant  (railway  company)  admits  that  the 
defendant  (railroad  company)  took  the  land  immediately 
east  of  the  plaintiff's  land,  and  the  land  immediately  west 
of  the  plaintiff's  land  to  the  width  of  seventy-five  feet  on 
each  side  of  the  center  of  th6  defendant's  track  for  a  distance 
of  300  feet  east  and  300  feet  west  of  each  side  of  the  plaint- 
iff's property." 

The  testimony  tends  to  show  that  a  portion  of  the  defend- 
ant in  error's  land  was  taken  and  appropriated  and  that  he 
has  sustained  a  considerable  amount  of  damage.  The  jury 
were  permitted  to  view  the  premises,  and  hence  were  pos- 
sessed of  means  of  arriving  at  the  amouut  of  damages 
from  actual  observation,  which  evidence  we  do  not  possess. 

The  court,  at  the  request  of  the  railway  company,  in- 
structed the  jury  as  follows: 

''First — ^This  case  has  been  brought  here  by  an  appeal 
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from  an  awar3  of  damages  by  commissioners  under  the 
statute^  for  land  of  plaintiff^  which  plaintiff  claims  the  de- 
fendant has  taken  for  its  right  of  way  in  the  construction 
of  its  road  and  for  the  allied  injury  to  that  part  of  plaint- 
iff's land  not  taken.  The  defendant  denies  that  it  has 
taken  for  right  of  way  any  portion  of  plaintiff's  land,  or 
that,  by  the  construction  and  operation  of  its  road^  any 
portion  of  plaintiff's  land  has  been  injured. 

"Second — The  jury  are  instructed  that  unless  the  evi- 
dence shows  that  a  part  of  the  land  of  plaintiff  was  nec- 
essary for  the  construction  and  operation  of  the  road,  they 
must  find  for  defendant. 

4 

"  Third — The  jury  are  instructed  that  the  plaintiff  is  not 
entitled  to  any  damages  whatever  by  reason  of  his  being  cut 
off  from  other  parts  of  the  town,  and  in  considering  the 
damages  you  will  not  take  into  consideration  any  evidence 
that  may  tend  to  show  damages  by  reason  of  the  plaintiff 
being  cut  off  from  other  parts  of  the  town  by  reason  of 
the  defendant's  railroad. 

"Fourth — The  jury  are  instructed  that  it  is  incumbent 
upon  the  plaintiff  to  prove  either  that  a  part  of  his  land  was 
taken  by  the  defendant's  railroad,  or  that  it  is  necessary  for 
the  location,  construction,  and  operation  of  the  defendant's 
railroad;  and  if  they  find  from  the  evidence  that  plaintiff 
has  failed  to  prove  such  fact,  they  must  find  for  the  defend- 
ant. 

"  Fifth — The  jury  are  instructed  that  an  incidental  injury 
to  proi^erty,  resulting  from  the  lawful  exercise  of  an  inde- 
pendent right,  is  never  held  to  be  a  taking  of  the  property 
where  the  enjoyment  of  the  right  of  and  privilege  does  not 
involve  an  actual  interference  or  disturbance  on  any  of 
the  property  right ;  and  if  the  jury  find  that  the  plaintiff  in 
this  case  has  not  in  any  way  been  disturbed  in  his  property 
rights,  and  is  left  free  to  cultivate  and  improve  his  land 
and  premises,  they  must  find  for  the  defendant. 

"  Sixth — If  you  find  from  the  evidence  that  it  was  neoes- 
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sary  for  the  defendant^  in  the  proper  construction  of  its  road, 
to  deposit,  upon  the  plaintiff's  land^  the  dirt  taken  from  the 
cut  made  for  its  road-bed^  and  that  the  defendant  did  de- 
posit said  dirt  upon  plaintiff's  land^  not  occupied  by  the 
public  road,  this  would  be  evidence  of  a  taking  on  the  part 
of  the  defendant;  if  it  was  not  necessary  in  the  proper 
construction  of  its  road  to  so  deposit  its  dirt,  then  the  de- 
posit of  said  dirt  would  not  be  evidence  of  taking  of 
plaintiff's  land," 

The  court  also,  on  its  own  motion,  gave  a  number  of 
instructions,  to  which  no  objection  was  made.  The  ques- 
tions of  fact  were  thus  submitted  to  the  jury. 

In  M.  P.  R.  R.  Co.  V.  Hayes,  15  Neb.,  224,  it  was  held 
that,  '^  In  making  such  assessment,  it  is  proper  to  consider 
the  way  in  which  the  road  cuts  the  land,  the  inconvenient 
shape  in  which  the  residue  is  left,  the  excavations  and  em- 
bankments, and  the  exposure  of  the  owner's  property  to  par- 
ticular injuries  from  its  proximity  to  the  road,  which  may 
result  from  its  proper  construction  and  operation ;"  and  in 
Chicago,  K  &  N.  By.  v.  Wiebe,  25  Neb.,  542,  that  "In 
an  appeal  from  the  award  of  damages  sustained  by  a  land 
owner  from  the  location  of  a  railway  across  his  land,  he  is 
entitled  to  full  compensation  for  the  land  actually  taken, 
and  for  such  damages  to  the  residue  of  the  land  as  are 
equivalent  to  the  diminution  in  value  thereof,  general 
benefits  not  to  be  considered." 

The  cases  above  cited  state  the  law  correctly,  as  we  be- 
lieve, and  they  will  be  adhered  to.  There  is  considerable 
stress  laid  upon  certain  evidence  in  r^ard  to  the  embank- 
ment and  bridge  near  the  house  of  the  defendant  in  error, 
but  no  particular  instruction  was  asked  or  given  in  regard 
to  that  nor  apparently  any  foundation  upon  which  to  pred- 
icate error.  The  third  instruction,  given  at  the  request  of 
the  railway  company,  apparently  was  intended  to  apply  to 
the  obstruction  in  the  public  road  caused  by  the  excava- 
tion in  question.    The  bridge  is  not  mentioned.     Whether 


as  too' 
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the  case  of  Chicago^  K,  &  N.  Ry.  Co.  v.  Wiebcy  25  Neb., 
642,  is  applicable  to  the  facts  of  this  case,  the  obstruc- 
tion in  street  being  connected  with  the  property  taken,  we 
need  not  determine.  That  the  land  owner  has  sustained  a 
very  considerable  amount  of  damages  by  reason  of  the  lo- 
cation and  grading  of  the  railway  of  the  plaintiff  in  error 
is  clearly  shown,  and  as  the  questions  were  submitted  to 
the  jury,  we  cannot  interfere  with  the  verdict.  Some  of 
the  instructions  given  at  the  request  of  the  railway  com- 
pany are  probably  too  favorable  to  the  company  to  be  an 
accurate  statement  of  the  law,  but  that  question  is  not  be- 
fore the  court. 

In  a  number  of  cases  this  court  has  held  that  questions 
of  damage  for  right  of  way  were  peculiarly  of  a  local  na- 
ture, proper  for  the  consideration  of  a  jury  of  the  county 
where  the  land  is  situated.  {Omaha  Belt  Ry,  Co.  v,  Johnson, 
24  Neb.,  707;  Oarke  v.  G,  K.  &  N.  R.  R.  Cb.,  23  Id., 
616.)  There  is  no  material  error  apparent  in  the  record, 
and  the  judgment  is  afBrmed. 

JUDGMEl^T  AFFIRMED. 


The  other  judges  concur. 


John  A.  Smiley  v.  William  Anderson. 

67   aw3| 

gg  ^qq'  [Filed  Novkmbbb  26, 1869.] 

61    856 


1.  Assumpsit:  Pleadiko:  Questtok  of  Fact.  In  an  action  to 
receiver  the  value  of  certain  services  the  defendant  in  his  answer 
alleged  that  "  the  plaintiff  never  performed  the  services  claimed 
at  defendant's  request  and  defendant  never  promised  to  pay  for 
my  such  services, ''  held,  an  admission  that  the  services  were 
rendered  as  claimed,  but  the  question  whether  they  were  volun. 
tary  or  rendered  at  the  defendant's  request  must  be  determined 
by  the  Jury  from  the  evidence. 

%  Instruotions  examined,  and  Mdy  applicable  to  the  evidence. 
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Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Wakeley,  J. 

Savage^  Morris  &  Davis,  for  plaintiff  in  error. 

No  brief  filed. 

Lee  S.  EsteUcy  contra,  cited:  Hohman  v.  Siede,  18  Neb., 
652;  Churchill  V,  HoUon,  38  Minn.,  519 ;  Ludlow  r.  Dole^ 
62  N.  Y.,  617. 

Maxwell,  J. 

This  action  is  brought  by  the  defendant  in  error  against 
the  plaintiff  in  error  to  recover  the  value  of  certain  serv- 
ices whjch  it  is  alleged  he  rendered  at  the  plaintiff  in  error's 
request.  It  is  alleged  in  the  petition  that  '^  The  plaintiff 
entered  into  the  service  of  the  defendant,  at  his  request,  as 
agent,  to  negotiate  with  the  Belt  Line  Railway  Company, 
now  known  as  the  Missouri  Pacific  Railway  Company,  for 
the  purpose  of  bringing  about  a  settlement  between  the 
said  John  A.  Smiley  and  the  railway  company,  the  said 
defendant  John  A.  Smiley  then  claiming  damages  from 
the  said  railway  company  for  lands  taken  from  the  said 
John  A.  Smiley  for  the  right  of  way  for  the  track  of  said 
railway  company;  that  said  plaintiff  continued  in  the 
service  of  said  defendant  until  March  20,  1 887  ;  that 
during  said  time  plaintiff  performed  services  as  agent  for 
said  defendant,  and  that  the  difference  between  the  said 
John  A.  Smiley  and  the  said  railway  company  was  finally 
compromised,  the  said  railway  company  paying  the  said 
Smiley  the  sum  of  $8,500;  that  said  defendant  agreed 
to  pay  to  said  plaintiff  for  said  services  such  sum  as  they 
were  reasonably  worth,  and  in  addition  thereto  five  per 
cent  of  all  sums  recovered  from  or  paid  by  said  railroad 
company  to  said  John  A.  Smiley  ;  that  said  services  were 
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reasonably  worth  $100  per  month ;  that  five  per  cent  of 
the  sum  recovered  by  Smiley  from  said  railroad  company  is 
$425;  that  there  is  now  due  from  said  defendant  to  said 
plaintiff  the  sum  of  $1^426,  with  interest  from  March  20, 
1887/' 

To  this  petition  Smiley  filed  an  answer,  in  which  he  al- 
lies that  "The  plaintiff  never  performed  the  services 
daimed  at  defendant's  request,  and  defendant  never  prom- 
ised to  pay  for  any  such  services." 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  for 
$200,  in  favor  of  Andei^on,  upon  which  judgment  was 
rendered. 

It  will  be  observed  that  the  renderinjj  of  the  services 
as  claimed  is  admitted,  and  the  only  question  for  deter- 
mination is,  Were  such  services  rendered  at  Snii  ley's 
request?  Upon  that  point  the  proof  is  abundant,  and 
fully  sustains  the  verdict. 

The  court  instructed  the  jury  that  "If  a  person  requests 
another  to  perform  services  for  him,  and  there  be  no  agree- 
ment as  to  whether  they  shall  be  paid  for  or  not,  then^ 
unless  it  appears  from  the  circumstances  that  there  is  a 
mutual  understanding  between  the  parties,  that  the  .serv- 
ices shall  be  rendered  gratuitously,  the  law  implies  that 
there  shall  be  a  reasctnable  compensation  paid  therefor." 
But  if  it  appears  that  there  was  such  understanding,  and 
the  services  are  rendered  pursuant  thereto,  the  person  ren- 
dering them  is  entitled  to  recover  compenif^ation  therefor. 
This  was  fully  warranted  by  the  evidence  and  there  was 
no  error  in  giving  it.  The  seventh  instruction  is  objected 
to.  It  is  as  follows :  "In  determining  what  is  a  reason- 
able compensation  for  the  services,  if  you  have  occasion  to 
do  so,  you  may  consider  all  the  facts  in  regard  to  them, 
and  what  the  parties  may  have  said  to  each  other  as  to 
compensation,  although  no  witness  has  given  an  opinion 
as  to  the  value  thereof."  There  is  testimony  in  the  record 
tending  to  show  that  Smiley  had  promised  to  pay  Ander- 
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son  the  same  wages  that  he  had  been  receiving  as  an 
employe  of  the  Union  Pacific  Railway,  if  he  would  assist 
him  in  effecting  a  settlement  of  the  claim  in  controversy, 
and  the  instruction  in  question  no  doubt  was  given  with 
reference  to  such  testimony,  and  seems  to  be  unobjection- 
able. It  is  apparent  that  there  is  no  material  error  in  the 
record,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur* 


State,  ex  rel.  William  H.  Hunt,  v.  Mayor  and 

City  Council  of  Kearney. 

[Filed  Decembeb  3, 1889.] 

1.  Blections :  Contest:  Appeal:  Bond  Does  Not  Suspend  Judg- 
ment. Where,  in  a  contest  of  election,  the  district  conrt  de- 
clares the  party  contesting  entitled  to  the  office  of  conncilman 
of  a  city,  a  supersedeas  hond,  although  dnlj  filed  and  approved, 
will  not  stay  the  judgment,  there  heing  no  provision  of  statute 
for  such  suspension  of  judgment.  {Stale  v.  Meeker^  10  Neb.r 
444;  Oandy  v.  State,  10  Id.,  249.) 


: :  Injunction.    Where,  in  a  contest  of  election, 

the  contestant  has  been  adjudged  entitled  to  the  office  oontes^edt 
a  court  of  equity  has  no  authority  to  enjoin  him  from  taking 
possession  of  the  office,  and  an  appeal  from  an  order  dissolving 
the  temporary  injunction  will  not  lie. 

Original  application  for  mandamus. 

Marston  &  Nevius,  for  relator. 

E.  C.  Oalkinsy  and  Hartman  &  Dryden,  eontra. 
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Maxwell,  J. 

This  is  an  application  for  a  mandamits  to  compel  the  de- 
fendants to  admit  the  relator  to  his  seat  as  a  member  of  the 
oouDcil  of  said  city.  It  is  alleged  in  the  petition  that  ^Hhe 
city  of  Kearney,  Nebraska,  is  a  municipal  oorporatioD,  or- 
ganized as  a  city  of  the  second  class  of  over  5,000  inhabi- 
tants, under  the  general  laws  of  the  state  of  Nebraska, 
and  is  divided  into  four  wards,  and  has  been  so  organized 
and  divided  for  nearly  two  years  last  past;  that  the  plaint- 
iff is  a  resident,  legal  voter,  and  taxpayer  of  the  Fourth 
ward  in  said  city,  duly  qualified  to  hold  office  therein,  and 
has  been  ever  since  its  organization  and  division  as  aforesaid; 
that  at  the  annual  election  for  councilmen,  held  in  said  city 
on  the  3d  day  of  April,  1888,  there  were  two  councilmen  to 
be  elected  in  said  Fourth  ward :  one  for  one  year,  called 
the  short  term,  and  one  for  two  years,  called  the  long  term, 
and  that  the  plaintiff  was  elected  as  councilman  from  said 
Fourth  ward  for  the  said  long  term  of  two  years ;  that  at 
said  election  one  John  Bfirnd  was  also  a  candidate  for%the 
office  of  councilman  of  said  Fourth  ward  for  said  long 
term,  and  claimed  to  be  elected  to  said  office;  that  on  or 
about  the  9th  day  of  April,  1888,  the  plaintiff  contested 
the  election  of  said  John  Barnd  to  said  office  in  the  county 
court  of  said  Buffalo  county,  and  upon  the  hearing  of  the 
said  contest  the  same  was  decided,  by  said  court,  in  favor 
of  this  plaintiff;  that  thereupon  said  John  Barnd  appealed 
said  cause  to  the  district  court  of  said  county,  and  upon 
the  hearing  thereof  in  said  court,  on  the  18th  day  of  Feb- 
ruary, 1889,  a  judgment  was  entered  therein  by  said  court, 
containing,  among  other  things,  the  words  and  figures  fol- 
lowing, to-wit:  *It  is  therefore  ordered  and  adjudged  by 
the  court  that  the  said  William  H.  Hunt  be,  and  he  is 
hereby,  declared  the  duly  elected  councilman  for  the  long 
term  in  the  Fourth  ward  in  the  said  city  of  Kearney,  Ne- 
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braska^  and  entitled  to  the  possession  of  said  office,  and  en- 
titled to  all  the  honors  and  emolaments  thereof,  from  and 
after  the  1st  day  of  May,  1888,  and  to  the  end  of  said  term'; 
that  no  appeal  has  ever  been  taken  from  said  judgment,  to 
this  or  any  other  court ;  that  on  the  20th  day  of  September, 
1889,  an  order  of  the  judge  of  said  district  court  was  issued 
directed  to  the  sheriff  of  said  Buffalo  county  and  command- 
ing him  to  put  the  plaintiff  in  possession  of  his  said  office 
of  councilman,  which  order  was  duly  executed  by  said 
sheriff  on  the  night  of  the  21st  day  of  September,  1889, 
and  the  plaintiff  was  put  in  possession  of  his  seat  and  office, 
but  the  said  mayor  and  council  have  ever  since  refused  to 
allow  this  plaintiff  to  take  his  seat,  or  to  take  any  part  in 
the  proceedings  of  said  council,  and  still  refuse;  that  on 
the  21st  day  of  October,  1889,  the  plaintiff  made  upon  the 
defendants  a  demand  in  writing  for  his  seat  in  said  council 
as  a  member  thereof  on  the  ground  (1)  that  he  was  law- 
fully entitled  to  the  possession  of  said  office  by  virtue  of  a 
judgment  and  order  of  the  district  court  in  and  for  Buffalo 
county,  Nebraska,  from  which  judgment  no  appeal  had 
ever  been  taken ;  (2)  that  they,  nor  any  others,  had  the  law- 
ful right  to  prevent  him  from  taking  possession  of  and 
performing  the  duties  of  the  office  of  councilman  of  said 
city,  but  his  demand  was  refused,  and  the  mayor  and  coun- 
cil still  refuse  to  admit  or  recognize  him  as^  member  of 
said  council ;  that  he  is  lawfully  and  legally  entitled  to  the 
possession  of  said  office,  and  to  a  seat  in  said  council,  and 
to  participate  in  the  proceedings  thereof,  by  virtue  of  his 
election  thereto,  as  well  as  by  the  judgment  of  the  district 
court  of  said  Buffalo  county,  as  herein  set  forth  ;  that  the 
said  term  of  two  years,  for  which  said  plaintiff  was  elected 
councilman  as  aforesaid,  will  expire  on  or  about  the  first 
Tuesday  in  April,  1890,  that  being  the  time  fixed  by  law 
for  holding  the  annual  election  for  councilnicn  in  said  city, 
and  that  unless  granted  the  relief  herein  asked  his  said 
term  of  office  will  expire  and  he  be  deprived  of  his  rights 
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to  hold  said  office,  and  exercise  the  rights  and  privileges 
and  enjoy  the  honors  thereof,  as  he  is  lawfully  entitled  to 
do/' 

To  this  petition  the  defendants  filed  an  answer,  as  fol- 
lows: "They  admit  the  first,  second,  fourth,  and  all  of 
the  fifth  paragraphs  of  said  petition,  except  that  part  of  the 
fifth  that  pertains  to  the  matter  of  appeal  from  the  judg- 
ment of  the  district  court,  set  out  in  said  petition,  and  also 
admit  the  seventh  paragraph  in  said  petition,  and  denies 
each  and  every  other  allegation  in  said  petition  contained 
not  hereinafter  or  hereinbefore  admitted  or  denied. 

"  They  allege  that  it  is  true  that  the  said  Hunt  was  a 
candidate  for  election  against  the  said  Barnd,  as  in  said  pe- 
tition set  out,  but  deny  that  said  Hunt  was  elected  as  a 
member  of  said  council,  and  state  the  truth  to  be  that  a 
certificate  of  election  was  issued  to  the  said  Barnd,  as  coun- 
cilman from  the  Fourth  ward,  and  that  after  said  election 
the  said  Hunt  filed  a  complaint  contesting  said  election  in 
the  county  court  of  said  Buffalo  county,  and  that  on  hear- 
ing said  contest,  said  judge  decided  the  same  to  be  a  tie, 
whereupon  lots  were  cast  and  the  said  Hunt  secured  the 
favorable  choice;  and  thereupon  the  said  Barnd  appealed 
said  cause  to  the  district  court,  in  which  court,  on  trial  of 
said  case,  said  contest  was  again  declared  to  be  a  tie,  where- 
upon lots  were  cast,  resulting  in  a  choice  in  favor  of  said 
Hunt,  and  that  thereupon  the  Honorable  Lewis  A.  Groff, 
judge  trying  said  cause,  entered  a  decree  in  words  and  fig- 
ures following: 

*  «  «  4c  ♦  4k  « 

"*N"ow,  on  this  day,  this  cause  coming  on  to  be  heard, 
upon  the  pleadings  and  the  stipulation  of  the  parties  filed 
herein,  the  court  proceeded  to  inspect  the  twenty-one  bal- 
lots submitted  under  said  stipulation,  and  upon  the  exami- 
nation of  said  ballots,  and  after  hearingarguments  of  counsel, 
and  being  fully  advised  in  the  premises,  doth  find  that  the 
said  twenty-one  ballots,  numbered  from  one  to  twenty-one, 
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inclusive,  for  identification  and  convenient  reference,  num- 
bers 2,  3,  6,  7,  9,  10,  11,  12,  16,  and  21  were  cast  for  the 
said  John  Barnd,  contestee,  and  being  added  to  the  117 
votes  admitted  in  said  stipulation,  makes  the  whole  num- 
ber of  votes  cast  for  him  at  said  election  aforesaid  127; 
and  numbers  1,  4,  5,  8,  13,19,  and  20  were  cast  for  Will- 
iam H.  Hunt,  contestant,  which  being  added  to  the  121 
votes  admitted  in  said  stipulation,  makes  the  whole  number 
of  votes  cast  for  him  at  saitl  election  aforesaid  127;  that 
numbers  14,  16,  17,  and  18  of  said  votes  be  rejected  as 
void.  It  appearing  from  the  said  count  that  each  of  said 
candidates  received  an  equal  number  of  votes  cast  at  said 
election,  and  that  the  result  was  a  tie  vote,  it  is  ordered  by 
the  court  that  the  said  parties  proceed  to  determine  the 
question  which  of  them  shall  be  declared  elected  to  said 
office  by  lot,  as  provided  for  by  statute;  that  the  said  lot  be 
prepared  and  cast  as  follows :  That  two  envelopes,  exactly 
alike,  be  prepared,  in  each  of  which  shall  be  placed  a  piece 
of  paper,  one  of  said  slips  having  written  thereon  the 
word  "Councilman,'*  and  both  of  said  envelopes  duly 
sealed  and  placed  in  a  hat  by  the  court,  and  that  the  sheriff 
of  this  court  be  blindfolded,  and  in  the  presence  of  the 
court  and  the  parties,  or  their  counsel,  draw  from  said  hat 
one  of  said  envelopes,  at  the  same  time  calling  the  name 
of  the  condidate  for  whom  he  draws,  and  if  the  envelope 
80  drawn  contains  the  slip  with  the  word  "Councilman" 
thereon,  then  the  person  so  named  by  the  said  sheriff  shall 
be  declared  as  having  been  duly  elected  to  said  office ;  and 
if  the  envelope  so  drawn  shall  contain  the  blank  slip  of 
paper,  then  the  candidate  not  named  by  the  sheriff,  as  afore- 
said, shall  be  declared  as  having  been  duly  elected  to  said 
office,  and  that  said  drawing  take  place  immediately.  And 
now  the  said  drawing  having  taken  place,  and  the  said 
sheriff  having  drawn  from  said  hat  one  of  said  envelopes, 
and  at  the  same  time  saying  that  he  drew  for  John  Barnd, 
and  upon  opening  the  said  envelope  by  the  court  it  is  found 
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that  the  said  envelope  contaiDed  the  blank  slip  of  paper,  it 
is  therefore  ordered  and  adjudged  by  the  court  that  the  said 
William  H.  Hunt  be,  and  he  is  hereby,  declared  the  duly 
elected  councilman  for  the  long  term  in  the  Fourth  ward, 
and  in  the  said  city  of  Kearney,  Nebraska,  and  entitled  to 
the  possession  of  said  office  and  all  the  honors  and  emolu- 
ments thereof,  from  and  after  the  first  day  of  May,  1888, 
and  to  the  end  of  said  term.' 

"  That  within  twenty  day#  after  said  decree  was  ren- 
dered the  said  Barnd  filed  his  bond  in  the  sum  of  $500, 
with  good  and  approved  sureties,  and  on  or  about  the  1st 
day  of  September,  1889,  had  prepared  by  the  clerk  of  said 
district  court  a  transcript  of  the  proceedings  in  said  cause, 
and  thereafter,  to-wit,  on  the  23d  day  of  September,  1889, 
filed  the  aforesaid  transcript,  together  with  a  petition  in  error 
in  the  supreme  court  of  Nebraska,  and  on  said  last  named 
date  caused  the  clerk  of  said  supreme  court  to  issue  a  sum- 
mons in  error  for  the  said  Hunt,  and  that  the  same  was 
served  on  the  said  Hunt  by  the  sheriff  of  said  Buffalo  county 
on  the  25th  day  of  September,  1889,  and  the  defendants 
aver  that  said  cause  is  at  this  time  pending  and  undeter- 
mined in  said  supreme  court.'' 

There  is  also  an  allegation  that  a  judge  of  the  district 
court,  sitting  at  chambers  at  North  Platte,  did  issue  a  writ 
of  ouster  to  the  sheriff  of  Buffalo  county,  commanding  him 
to  eject  Barnd  from  said  office,  and  that  such  writ  was  duly 
executed  ;  that  immediately  thereafter,  to-wit,  on  the  30th 
day  of  September,  1889,  Barnd  commenced  an  action  in 
the  district  court  of  Buffalo  county  to  enjoin  Hunt  from 
taking  his  seat  in  said  city  council ;  that  a  temporary  in- 
junction was  thereupon  granted,  which  was  afterwards  dis- 
solved; to  which  dissolution  an  exception  was  duly  taken 
and  a  bond  in  the  sum  of  $1,000,  with  good  and  sufficient 
sureties,  was  thereupon  duly  filed  and  approved,  as  re- 
quired by  chapters  26  and  27  of  the  Session  Laws  of  1889, 
which,  it  is  claimed,  stay  all  proceedings  while  the  appeal 
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from  the  order  dissoIviDg  the  injunction  is  pending.  The 
relator  demurred  to  the  answer^  and  the  case  is  submitted 
on  the  pleadings. 

The  fourth  subdivison  of  chapter  26  is  as  follows: 
"When  the  judgment,  decree,  or  final  order  dissolves  or 
modifies  any  order  of  injunction  which  has  been,  or  here- 
after may  be,  granted,  the  supersedeas  bond  shall  be  in  such 
reasonable  sum  as  the  court  or  judge  thereof,  in  vacation, 
shall  prescribe,  conditioned  that  the  appellant  or  appel- 
lants will  prosecute  such  appeal  without  delay,  and  will  pay 
all  costs  which  may  be  found  against  him,  or  them,  on  the 
final  determination  of  the  cause  in  the  supreme  court ;  and 
such  supersedeas  bond  shall  stay  the  doing  of  the  act  or 
acts  sought  to  be  restrained  by  the  suit,  and  continue  such 
injunction  in  force  until  the  case  is  heard  and  finally  de- 
termined in  the  supreme  court.  The  undertaking  given 
upon  the  allowance  of  the  injunction  shall  be  and  remain 
in  effect  until  jt  is  finally  decided  whether  or  not  the  in- 
junction ought  to  have  been  granted," 

Chapter  27  provides  :  "  That  in  case  of  the  dissolution 
or  modification  by  any  court,  or  any  judge  at  chambers, 
of  any  temporary  order  of  injunction  which  has  been,  or 
may  hereafter  be,  granted,  the  court  or  judge  so  dissolving 
or  modifying  said  order  of  injunction  shall  at  the  same 
time  fix  a  reasonable  sum  as  the  amount  of  a  supersedeas 
bond,  which  the  person  or  persons  applying  for  said  in- 
junction may  give,  and  prevent  the  doing  of  the  act  or 
acts,  the  commission  of  which  was,  or  may  be,  sought  to  be 
restrained  by  the  injunction  so  dissolved  or  modified. 
Such  supersedeas  bond  shall  be  executed  on  or  before  twenty 
days  from  the  time  of  the  order  dissolving  or  modifying 
such  injunction,  shall  be  signed  by  one  or  more  sufiScient 
sureties,  to  be  approved  by  the  clerk  of  the  court,  and  shall 
be  conditioned  that  the  party  or  parties  who  obtained  such 
injunction  shall  pay  to  the  defendant,  or  defendants,  all 
damages  which  he  or  they  shall  sustain  by  reason  of  said 
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injunction,  if  it  be  finally  decided  that  8uch  injunction 
ought  not  to  have  been  granted.  Such  supersedeas  bond 
shall  stay  the  doing  of  the  act  or  acts  sought  to  be  re- 
strained by  the  suit,  and  continue  such  injunction  in  force 
until  the  case  is  heard  and  finally  determined  by  the  judg- 
ment, decree,  or  final  order  of  the  court  in  term  time/' 

In  cases  of  removal  from  office  a  supersedeas  bond  does 
not  stay  the  proceedings  (State  v.  Meeker,  19  Neb.,  444), 
as  there  is  no  provision  of  statute  authorizing  a  suspen- 
sion of  the  judgment  in  such  cases.  This  question  was 
very  fully  considered  by  the  court  in  State  v.  Meeker,  supra, 
and  the  decision,  we  believe,  is  correct.  It  will  therefore 
be  adhered  to. 

The  only  question  for  determination,  therefore,  is  whether 
or  not  a  court  of  equity,  or  the  judge  thereof,  had  author- 
ity to  grant  an  injunction  in  a  case  like  that  under  consid- 
eration. 

Under  a  republican  form  of  government  the  will  of  the 
people  as  shown  by  the  necessary  majority  in  the  selection 
of  the  various  elective  officers  must  be  permitted  to  govern. 
It  is  indispensable  to  the  permanency  of  such  form  of  gov- 
ernment that  the  courts  shall  not  prevent  the  party  hold- 
ing the  apparent  right  to  a  particular  office  from  filling 
tlic  same  and  performing  the  duties  thereof  until  such 
time  as,  by  contest  or  quo  warranto,  a  court  of  law  having 
jurisdiction  of  the  subject-matter  and  the  parties  shall  ren- 
der a  judgment  either  confirming  the  incumbent  in  the 
office  or  ousting  him  therefrom.  If  an  injunction  may  be 
granted  to  restrain  a  person  declared  to  be  entitled  to  the 
office  of  councilman  in  one  of  the  cities  of  the  state,  then 
it  may  be  granted  to  restrain  the  governor  of  the  state,  duly 
elected,  from  being  inducted  into  office  or  performing  the 
duties  thereof,  and  on  various  pretexts  this  might  be  con- 
tinued until  his  term  expired, and  if  the  power  is  once  ad- 
mitted, it  may  be  sought  against  every  elective  officer  in 
the  state;  and  thus  the  machinery  of  the  courts,  which  is  de- 
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signed  to  protect  and  enforce  rights,  will  become  the  means 
by  which  a  party  not  entitled  to  an  oiBoe  could  retain  pos- 
session of  the  same  and  keep  the  one  elected  thereto  out 
of  possession.  The  law  provides  an  adequate  penalty  in 
case  one  not  an  elector  casts  a  ballot  at  any  election,  or  for 
importing  voters  into  a  county  other  than  that  in  which 
they  reside,  to  vote  therein,  or  for  voting  more  than  once 
at  any  election,  or  for  placing  fraudulent  votes  in  the  bal- 
lot box.  These  punishments  are  inflicted  upon  those  thus 
violating  the  law,  because  by  these  unauthorized  votes  they 
may  defeat  the  will  of  the  lawful  electors  and  thus  foist 
upon  the  people  an  officer  who  was  not  their  choice  for 
that  office.  In  other  words,  these  acts  tend  to  defeat  the 
will  of  the  majority,  and  may  entirely  do  so.  If  an  indi- 
vidual may  not  do  an  act  like  those  above  named,  which 

• 

would  tend  to  subvert  the  popular  will,  how  much  more 
important  that  the  courts  shall  not  defeat  it,  by  prevent- 
ing the  person  holding  the  proper  credentials  from  dis- 
charging the  duties  of  his  office.  If  in  the  case  of  the 
individual  it  is  a  crime,  morally  it  is  a  still  greater  offense 
for  the  courts  to  prevent  by.  injunction  the  officer  having 
the  certificate  showing  his  election  to  the  office,  from  filling 
the  same;  and  a  court  of  equity  has  no  jurisdiction  in  such 
cases.  {Ddahanty  v.  Warner,  76  111.,  185 ;  Sheridan  v. 
Colvin,  78  Id.,  246  ;  Dickey  v.  Reed,  Id.,  261 ;  People  v. 
Draper,  24  Barb.  [N.  Y.],  265.)  The  statute  has  pro- 
vided an  adequate  remedy,  either  by  contest  or  qiu)  tvar- 
ranio,  for  the  settlement  of  the  rights  of  parties  in  election 
cases,  and  those  remedies  are  exclusive.  The  acts  in  ques- 
tion do  not  apply  to  a  case  like  that  under  consideration, 
and  the  proceedings  relating  to  the  injunction  are  void.  It 
follows  that  the  writ  of  mandamvs  will  issue  as  prayed. 

Wbit  allowed. 
The  other  judges  concur. 
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^^  ""^l  MissouBi  Pacific  Railway  Company  v.  M.  H. 

Vandeventer. 

[Filed  December  4,  1889.] 

1.  Bailroads:  Killing  Stock:  Negligence:  Qubbtiok  of 
Fact.  In  an  action  for  damages  resalting  from  the  killing  of 
hones  belonging  to  the  plaintiff  in  each  action,  and  which  had 
strayed  upon  a  railroad  track  through  an  open  gate  in  the  fence 
erected  along  the  sides  thereof  by  the  railroad  company,  the  evi- 
dence  showed  that  the  train  which  killed  said  horses  strnck 
them  in  the  night ;  that  there  was  snow  on  the  ground  which  had 
lain  thero  some  time,  and  was  packed  and  solid;  that  a  light  snow 
had  fallen  on  the  night  of  the  accident,  bat  preyions  thereto. 
The  train  was  running  at  a  high  rate  of  speed.  From  the  tracks 
,  made  in  the  recently  fallen  snow  it  was  apparent  that  the  horses 
had  ran  at  a  rapid  rate  of  speed  in  front  of  the  engine  for  some 
distance,  but  were  finally  caught,  thrown  from  the  track,  and 
killed.  This  was  held  to  be  sufficient  proof  of  negligence  on  the 
part  of  the  railroad  company  to  Justify  the  submission  of  the 
question  to  the  jury  and  to  sustain  a  rerdict  in  favor  of  the 
plaintiff  in  the  action. 

3.  :  :  ;  Instbuctiohb.    In  such  case  the  qnea- 

tion  of  negligence  was  one  proper  to  be  submitted  to  the  jury  by 
the  instructions. 

Error  to  the  district  court  for  Richardson  county. 
Tried  below  before  Appelget,  J, 


B.  P.  Waggoner,  and  Isham  Reavis,  for  plaintiff  in 
ror,  cited :  G,  B,  &  Q.  R.  Go.  v.  Magee,  60  III,  629 ;  Indi^ 
anapolis  &  C.  R.  Co.  v.  Adkina,  23  Ind.,  340,  345;  Indian-- 
apolut,  P.  &  C,  i2.  Co.  V.  ShimeTf  17  Ind.,  296;  Rusaell  v. 
Hnnleyy  20  Ia.,219  ;  Vanlwmv.  Burltngion,  C.  R.&  N.  R. 
Cb.,  63  la.,  67  ;  Eamea  v.  Boston  &  W.  R.  Cb.,  14  Allen, 
[Mass.],  161 ;  Maynardv.  Boston  &  M.  R.  Cb.,  116  Mass., 
458  ;  Brooks  v.  N.  Y.  &  E.  R.  Cfa.,  13  Barb.  [N.  Y.],  694. 

Frank  ifatiin,  for  defendant  in  error^  cited :  C,&  A.  22. 
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Cb.,  92  111.,  247 ;  Baker  v.  G,  B.  &  Q.  R.  Cb.,  73  la,,  389 
[35  N.  W.  Eep.,  460]. 

Reese,  Ch.  J. 

This  is  a  proceeding  in  error  to  the  district  court  of  Rich- 
ardson county. 

Defendant  in  error  filed  his  petition  in  that  court,  in 
which  he  alleged  in  substance  that  plaintiff  in  error  was 
a  corporation  owning,  operating,  and  managing  a  line  of 
railroad  through  Richardson  county,  in  this  state,  and  that 
on  the  4th  day  of  February,  1886,  while  so  operating  said 
road,  and  at  a  point  thereon  between  the  village  of  Verdon 
and  the  village  of  Stella,  and  at  a  point  on  said  road  where 
it  was  the  duty  of  plaintiff  in  error  to  keep  its  track  fenced, 
plaintiff  in  error  had  constructed  agate  for  a  private  cross- 
ing over  and  upon  said  track,  but  had  carelessly  and  neg- 
ligently allowed  said  gate  to  remain  unfastened,  unsecured, 
and  open,  so  as  to  allow  free  ingress  and  ^ress  to  and  from 
said  track,  and  that  during  the  night  preceding  the  date 
named,  three  horses,  the  property  of  defendant  in  error^ 
without  his  knowledge,  fault,  or  negligence,  broke  out  of  his 
enclosure,  escaped  from  his  premises,  and  passed  through 
the  said  open  gate  onto  the  track  of  plaintiff  in  error,  where 
it,  by  its  agent,  servants,  and  employes,  ran  an  engine  and 
train  of  cars  over  and  upon  the  horses,  by  which  they  were 
killed ;  to  the  damage  of  defendant  in  error  in  the  sum 
of  $835,  the  alleged  value  of  said  property.  It  was  also 
alleged  that  said  horses  were  upon  the  track  of  plaintiff  in 
error  and  in  plain  view  of  its  agents  and  employes  engaged 
in  running  said  train,  which  was  moving  at  a  very  rapid 
rate  of  speed,  and  that  they  negligently,  willfully,  and  in- 
tentionally ran  onto  and  upon  said  horses;  that  due  notice 
of  said  loss  had  been  given  to  plaintiff  in  error  by  defend- 
ant prior  to  instituting  the  suit. 

The  amended  answer  of  plaintiff  in  error  admitted  the 
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oorporate  capacity  of  said  company  and  that  at  the  time  re- 
ferred to  it  was  operating  the  line  of  railroad  as  stated  in 
the  petition.  But  it  was  alleged  that  the  track  was  securely 
fenced^  as  required  by  law,  at  the  point  where  the  horses 
came  upon  said  track  and  where  the  collision  occurred,  but 
that  said  track  at  that  pointy  being  across  the  farm  of  one 
Andrew  Tynan,  plaintiff  in  error,  had  erected  for  the  sole 
use  and  benefit  of  said  Tynan  a  gate  or  crossing  to  enable 
him  to  pass  from  onje  part  of  his  farm  to  another,  over  and 
across  the  said  track ;  that  said  gate  had  been  opened  by 
some  person  to  plaintiff  in  error  unknown  and  without 
fault  or  negligence  on  its  part ;  that  said  gate  was  constructed 
for  the  sole  use  and  benefit  of  the  said  Tynan,  and  in  no 
particular  whatever  for  the  use  or  benefit  of  plaintiff  in  error. 
All  negligence  on  the  part  of  plaintiff  in  error  was  denied. 

A  trial  was  had  to  a  jury,  which  resulted  in  a  verdict 
and  judgment  in  favor  of  defendant  in  error,  and  against 
plaintiff  in  error,  for  the  sum  of  $325. 

The  facts,  as  shown  by  the  evidence  submitted  to  the 
jury,  may  be  briefly  stated  to  be:  That  on  the  night  in  ques- 
tion defendant  in  error  had  the  horses  referred  to  in  lots  on 
his  farm,  which  was  near  to  and  adjoining  the  farm  of 
Tynan;  that  during  the  night  they  escaped  through  an  open 
gate  onto  the  said  Tynan's  farm,  and  finally  wandered 
through  the  open  gate  at  the  crossing  onto  the  railroad 
track  of  plaintiff  in  error.  The  witnesses  on  the  part  of 
defendant  in  error  testified  that  on  the  next  morning  the 
horses  were  found  near  the  railroad  track,  two  of  them 
dead,  the  other  badly  injured;  that  at  that  time  there  was 
a  large  quantity  of  snow  upon  the  ground,  which  had  lain 
there  for  a  considerable  length  of  time,  and  was  packed  and 
solid;  that  during  the  night  previous  to  the  morning  re- 
ferred to  a  light  snow  had  fallen,  and  by  the  tracks  of  the 
horses  in  this  snow  it  was  seen  that  they  had  passed  through 
the  gate  onto  the  track  of  plaintiff  in  error  and  had  moved 
southeasterly  along  said  track  for  a  considerable  distance. 
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perhaps  about  one  quarter  of  a  mile ;  that  it  appeared  from 
the  tracks  that  they  had  stopped,  turned  suddenly  around, 
and  taken  the  opposite  direction  in  a  run,  the  tracks  show- 
ing where  they  had  slipped  in  starting,  as  though  making 
a  sudden  tarn.  By  the  distance  between  their  tracks,  it 
was  concluded  they  had  run  in  a  northeasterly  direction 
between  the  rails  for  a  distance  of  about  seven  hundred  feet 
from  where  they  turned  and  about  six  hundred  and  fifty  feet 
from  where  they  had  reached  a  full  run.  At  this  point 
two  of  the  horses  were  found  dead  near  the  track,  the  third 
in  the  condition  hereinbefore  stated,  standing  near  by.  It 
was  also  shown  by  the  snow  upon  the  ground,  and  by  the 
condition  of  the  horses,  that  they  had  been  thrown  violently 
.  from  the  track  upon  either  side  of  the  road-bed.  It  was 
also  testified  on  the  part  of  defendant  in  error  that  no  snow 
had  fallen  into  the  tracks  made  at  the  time  and  prior  to  the 
collision,  and  tliat  therefore  the  accident  occurred  after  the 
snow  had  ceased  falling.  That  at  the  point  where  the  acci- 
dent occurred  the  road  was  substantially  level  and  straight, 
and  at  the  place  where  the  horses  turned  their  course  from 
the  southeast  to  the  northwest  along  the  track,  the  engine 
could  have  been  seen  approaching  about  forty  rods  distant. 
From  these  facts  it  was  urged  upon  the  trial  in  the  dis- 
trict court,  and  contended  in  this  court,  that  had  the  ser- 
vants of  plaintiff  in  error,  who  had  charge  of  the  train, 
been  properly  attending  to  their  duties,  and  keeping  a  look- 
out upon  the  track  ahead,  they  could  have  not  only  seen  the 
horses  when  they  turned  to  retrace  their  steps,  but  that  by 
the  rapidity  with  which  the  horses  ran,  as  was  shown  by 
their  tracks,  the  whole  distance  of  the  seven  hundred  feet, 
over  which  the  engine  passed  while  pursuing  them,  they 
were  in  plain  view  of  the  engineer  and  fireman,  and  that 
the  accident  resulted  either  through  the  gross  n^ligence  of 
the  said  engineer  and  fireman  in  not  seeing  the  horses,  and 
checking  the  speed  of  the  train,  or  in  willfully  and  inten- 
tionally running  them  down  by  the  engine.     It  was  shown 
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that  subsequent  to  the  accident  and  prior  to  the  trial  the 
engineer  had  died.  Tlie  fireman  was  called.as  a  witness  on 
the  part  of  plaintiff  in  error  and  he  testified  that  at  the  time 
of  tlie  accident  it  was  snow'ing  very  hard  and  that  sleet  was 
falling ;  that  he  could  not  see  the  horses  until  directly  upon 
them,  when  it  was  impossible  to  stop  the  train  or  to  so 
check  its  speed  so  as  to  prevent  the  accident ;  that  the  horses 
at  that  time  were  not  running  but  were  standing  upon  the 
track^  two  of  them  with  their  heads  towards  the  train,  and 
were  so  standing  when  they  were  struck  by  the  engine; 
that  the  third  one,  at  the  moment  of  the  collision,  with  the 
two  referred  to,  turned  and  ran  some  distance  along  the 
track,  when  he  too  was  caught  by  the  train  and  thrown  off. 

Witnesses  on  the  part  of  defendant  in  error  testified  that 
there  was  no  sleet  on  the  night  referred  to ;  that  it  was  very 
cold  and  the  snow  as  it  lay  upon  the  ground  the  next  morn- 
ing was  very  light. 

The  assignments  of  error  contained  in  plaintiff's  petition 
are  :  That  the  verdict  was  contrary  to,  and  not  supported 
by,  evidence,  and  was  contrary  to  law  and  the  instructions 
of  the  court,  and  that  the  evidence  did  not  warrant  the  ver- 
dict in  favor  of  defendant  in  error;  that  the  court  erred 
in  modifying  and  changing  an  instruction  to  the  jury  re- 
quested by  plaintiff  in  error  and  in  overruling  the  motion 
for  a  new  trial. 

It  was  not  shown  by  the  evidence  how  long  the  gate  at 
the  crossing  referred  to  had  been  permitted  to  stand  open, 
nor  whether  plaintiff  in  error  knew,  or  might  have  known, 
of  its  condition,  prior  to  the  occurrence  of  the  accident.  It 
is  contended  that  plaintiff  in  error  owed  no  obligation  to 
defendant  in  error  in  connection  with  said  gate,  it  being 
the  private  property  and  for  the  sole  use  and  benefit  of  Mr. 
Tynan,  the  owner  of  the  farm  through  which  the  road 
passed  ;  that  the  track  being  fenced,  it  was  not  negligence 
on  the  part  of  plaintiff  in  error  to  run  its  train  at  a  high 
rate  of  speed,  and  therefore,  in  the  absence  of  n^Iigence 
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with  reference  to  the  gate  referred  to,  on  the  part  of  plaint- 
iffy  it  could  not  be  held  liable  unless  it  was  shown  that  the 
horses  were  willfully,  wantonly,  and  intentionally  killed  by 
the  servants  of  plaintiff  in  error  in  the  operation  of  the 
train;  that  the  evidence  does  not  establish  either  of  these 
propositions,  and  therefore  the  verdict  should  have  been  in 
favor  of  plaintiff  in  error. 

Upon  the  other  hand  it  is  contended  by  defendant  in 
error  that  the  evidence  fully  and  sufficiently  shows  that  the 
horses  must  have  been  killed,  not  only  by  the  negligence 
of  the  employes  of  plaintiff  in  error,  but  that  such  killing 
must  have  been  willful  and  wanton,  else  it  would  have  been 
avoided. 

Upon  the  question  as  to  whether  the  night  of  the  acci- 
dent was  so  dark  and  stormy  at  the  time  of  the  collision  as 
to  render  the  engineer  and  fireman  unable  to  see  the  horses 
at  any  distance,  the  evidence  was  conflicting,  and  for  the 
piu*pose  of  this  decision  we  must  presume  the  jury  found 
correctly — that  they  could  have  been  discovered  had  a  suffi- 
cient lookout  been  maintained.  We  think  it  must  also  be 
conceded  that  the  horse;  ran  in  front  of  the  train  from  the 
point  where  they  turned  upon  the  track  to  where  they  were 
thrown  off  by  the  pilot.  This  is  not  only  reasonable  from 
the  evidence,  but  no  other  conclusion  can  be  adopted  con- 
sistent with  the  physical  appearances  on  the  next  morning 
as  detailed  by  the  witnesses.  At  all  events  we  cannot  say 
that  a  man  in  the  exercise  of  fair  judgment  and  without 
passion  or  prejudice  might  not  find  that  the  men  in  charge 
of  the  engine  could  have  avoided  the  injury  by  the  exercise 
of  ordinary  care.  If  the  facts  existed  as  contended,  and  of 
this  the  jury  were  the  sole  judges,  plaintiff  in  error  was  neg- 
ligent and  liable.  {C,  &  A.  K  Co  v.  Kdlam,  92  111.,  247; 
Baker  v.  Railroad  Company,  35  N.  W.  Rep.  [Iowa],  460.) 

It  is  contended  that  the  trial  court  erred  in  modifying 
an  instruction  asked  by  plaintiff  in  error  and  in  giving  the 
instruction  as  modified.  The  instruction  asked  was  as  fol- 
lows: 


118  NEBRASKA  REPORTS.         [Vol.  28 


47    1481 


C,  &  &  Q.  K.  Go.  ▼.  Richardson. 


'^  If  the  jury  find  from  the  evidence  that  the  horses  es- 
caped upon  the  track  of  the  defendant  through  a  gate  erected 
by  the  company  for  the  accommodation  of  Mr.  Tynan^  the 
court  instructs  you  that  the  defendant  cannot  be  held  re- 
sponsible for  that  fact,  as  it  was  not  charged  with  any  duty 
with  reference  to  keeping  the  gate  shut  and  therefore  was 
not  to  blame  for  killing  the  horses  unless  the  jury  shall  be 
satisfied  that  the  killing  was  done  willfully  and  wantonly 
by  the  servants  of  defendant.^'  The  modification  added 
was  as  follows:  ''Or  unless  you  shall  further  find  that  the 
killing  was  done  through  the  negligence  of  the  servants  of 
defendant."  As  will  be  observed,  this  modification  sub- 
mitted to  the  jury  the  question  of  negligence,  which  had 
been  omitted  from  the  instruction  as  asked. 

We  apprehend  that,  even  were  it  true  that  the  horses 
wont  upon  the  track  without  fault  or  negligence  on  the  part 
of  plaintiff  in  error  or  its  employes,  yet  this  would  not  re- 
lieve it  from  the  exercise  of  care,  or  justify  it  in  n^ligently 
killing  the  horses,  and  therefore  the  question  of  negligence 
was  properly  submitted  to  the  jury. 

The  judgment  of  the  district  court  is  affirmed. 

JUI>GM£NT  AFFIRMED. 

The  other  judges  concur. 


Chicago,  B.  &  Q.  R.  Co.  v.  Preston  Richardson. 

[Filed  December  4,  1889.] 

1.  Dismissal:  Not  Pbopeb  Afteb  Commencement  of  Trial. 
After  the  iDtrodactioo  of  the  testimony  of  the  plaintiff  to  a  jnry 
impaneled  to  try  a  cause  the  court  has  no  authority  to  dismiss  a 
case  and  discharge  the  jury  without  a  verdict  upon  the  merits. 
{Smith  V.  S,  C.  <&  P.  R.  Co.,  15  Neb,,  583.) 
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\z  EiLLiNQ Stock:  Negligence:  Evidence.  loan 
action  against  a  railroad  company  for  the  valne  of  a  cow  killed 
within  the  corporate  limite  of  the  city  of  L.,  the  killing  of  the 
cow  and  her  valne  were  admitted  upon  the  trial.  The  only 
questions  to  be  submitted  to  the  jary  were  whether  the  em- 
ployes of  the  railroad  company  were  negligent  in  killing  said 
oow  and  whether  the  plaintiff  in  the  action  was  guilty  of  negli- 
gence in  permitting  her  to  mn  at  large  within  the  city  in  vio- 
lation of  its  ordinances.  As  bearing  apon  these  questions  of 
negligenoe,  the  ordinances  of  the  city  limiting  the  rate  of  speed 
at  which  trains  of  cars  might  be  run,  and  the  ordinance  prohib- 
iting the  owners  of  cattle  from  allowing  sach  stock  to  ran  at 
large,  were  proper  evidence  to  be  submitted  to  the  jury,  hot 
neither  was  oonclnsive  proof  of  the  iket  of  negligence,  even  if 
violated* 

Error  to  the  district  court  for  Bichdrdson  county. 
Tried  below  before  Field,  J. 

Marquett  &  Deweese,  and  A.  O,  OreerUeej  for  plaintiff  in 
error: 

The  animal  was  killed  at  a  point  where  the  company  was 
not  required  to  fence.  (Clary  v.  B.  &  M.  R.  Co,y  14  Neb., 
232.)  The  mere  fact  of  the  killing  is  not  evidence  of  neg- 
ligence. (3  Wood^s  Railway  Law,  1547.)  The  train  was 
running  not  more  than  four  miles  an  hour,  while  a  speed 
of  eighteen  miles  through  a  city  is  not  negligence.  (B.  & 
M.  R.  Co.  V.  Wendt,  12  Neb.,  76.)  The  animal  was  run- 
ning at  large  at  a  place  where  the  city  ordinance  forbade  it. 
Its  owner  was  therefore  guilty  of  contributory  negligence, 
and  the  question  thereof  should  have  been  submitted  to  the 
jury.  {B.  &  M.  R.  Co.  v.  Wendt,  12  Neb.,  79;  Kuhn  v.  G, 
R.  I.  &  P.  R.  Co,y  42  la.,  420;  Van  Horn  v.  Burlington,  (7. 
R.  &  N.  R,  Co.,  59  la.,  33.)  Independent  of  the  ordinance 
the  place  was  dangerous,  and  defendant  was  guilty  of  n^- 
ligence  on  account  of  the  numerous  tracks  and  the  constant 
passage  of  trains.  (Smith  v.  C,  R.  I.  &  P.  R.  Co.,  34  la., 
506  ]C.H.&  D.  R.  Co.  v.  Street,  50  Ind.,  225.)  The  com- 
pany is  liable  only  for  willful  killing.  (3  Wood's  Railway 
Law,  1565.) 
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Stevens  &  Love,  oorUra: 

Speed  in  excess  of  the  rate  prescribed  bj  statute  or  ordi- 
nance is  negligence  p^  ae.  {Corrdl  v,  R.  Oo.^  38  la.,  120 ; 
Jetter  v.  N.  F.,  do,,  R.  Co,,  2  Abb.  Ct.  of  App.  Dec.  [N. 
Y.],  458 ;  Kark  v,  K.  C.  R.  Cb.,  65  Mo.,  476 ;  Bowman  v. 
Chicago  &  A,  R.  Cb.,  85  Mo.  533 ;  Toledo,  etc,,  R,  Co,  v. 
Deacon,  63  III.,  91 ;  Houston  &  T,  R,  Co.  v,  Terry,  42  Tex. 
451.)  Especially  was  it  such  in  this  case,  as  the  engineer 
knew  the  cattle  were  in  the  vicinity.  (  U.  P.  R,  Co.  v  Ras- 
tmissen,  25  Neb.,  813.)  The  mere  fact  of  the  stock  running 
at  large  contrary  to  the  ordinance  cannot  avail  the  company 
as  a  defense  of  the  negligence  of  its  servants  when  they  were 
in  a  position  to  know  of  the  danger.  (C,  M.  &  St.  P.  R. 
Co,  V,  PhiUips,  14  111.  App.,  265;  Chicago  &  A.  R.  Co.  v. 
mil,  24  111.  App.,  619  ;  Northern  C,  R.  Co,  v.  Ward,  63 
Md.,  362 ;  Palmer  v.  Northern  P,  iJ.  Cb.,  37  Minn.,  223 ; 
Brooks  V,  Hannibal,  etc.,  R,  Co,,  27  Mo.  App.,  573.)  Nor 
does  the  mere  fact  of  the  stock  running  at  large  constitute 
contributory  negligence  on  the  owner's  part.  {SuUdey  v.  R. 
Co,,  27  Conn.,  479;  Pearson  v,  Milwaukee  &  St.  P.  R.  Co., 
45  la.,  497;  A,  T,  &  S,  F,  R,  Co.  v.  Davis,  SI  Kan.,  645; 
M,  P.  R.  Co,  V.  Johnston,  35  Id.,  68 ;  Bowman  v.  Chicago 
&  A,  R,  Co,,  86  Mo.,  533;  Jones  v.  Columbia  &  Q.  R.  Co., 
20  S.  Car.,  249.) 

Reese,  Ch.  J. 

This  action  was  instituted  for  the  purpose  of  recovering 
the  value  of  a  cow  which  was  alleged  to  have  been  killed  by 
an  engine  attached  to  a  passenger  train  of  plaintiff  in  error 
at  a  point  in  the  city  of  Lincoln  where  the  plaintiff's  track 
crossed  K  street.  It  was  alleged  in  the  petition  that  the 
train  was  running  at  a  high  rate  of  speed  when  it  ap- 
proached the  crossing  and  that  the  accident  occurred  through 
the  carelessness  and  negligence  of  the  employes  of  plaintiff 
in  error  and  without  fault  on  the  part  of  defendant  in  error. 
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The  killing  of  the  cow  was  admitted  in  the  aaswer.  But 
it  was  alleged  that  the  accident  occurred  within  the  city  of 
Lincoln  at  a  point  where  the  plaintiff  in  error  had  not  the 
right  to  fence  its  track  ;  that  defendant  in  error  allowed  his 
cow  to  run  at  large  in  said  city  contrary  to  the  ordinances 
thereof,  and  that  the  cow  was  injured  and  killed  by  the  n^- 
ligence  and  carelessness  of  defendant  in  error  and  without 
any  fault  on  the  part  of  plaintiff  in  error.  The  reply  was 
a  general  denial. 

A  jury  trial  was  bad  in  the  district  court  which  resulted 
in  a  verdict  in  favor  of  defendant  in  error,  fixing  his  dam- 
ages at  $46.84,  upon  which  judgment  was  rendered. 

After  the  evidence  on  the  part  of  defendant  Jn  error  had 
been  adduced,  plaintiff  in  error  moved  '^  that  the  case  be  dis- 
missed on  the  ground  that  the  evidence  is  not  sufficient  to 
support  a  verdict  for  plaintiff.''  This  motion  was  over- 
ruled and  the  action  of  the  court  thereon  is  now  assigned 
for  error. 

A  question  similar  to  the  one  here  presented  was  before 
this  court  in  Smith  v.  8.  C.  &  P.  iJ.  B.  Cb.,  15  Neb.,  583, 
when  it  was  decided  that  after  the  introduction  of  the  tes- 
timony of  the  plaintiff  in  the  case,  to  a  jury  impaneled  to 
try  the  cause,  the  district  court  had  no  authority  to  dismiss 
the  action  and  discharge  the  jury  without  a  verdict  upon 
its  merits.  The  court  therefore  did  not  err  in  refusing  to 
dismiss  the  case. 

The  next  contention  of  plaintiff  in  error  is  that  the  court 
erred  in  refusing  to  give  to  the  jury  the  third  instruction 
requested  by  it  on  the  trial.  This  instruction  was  as  fol- 
lows: 

''The  jury  are  instructed  that  to  entitle  the  plaintiff  to 
recover  in  this  case  he  must  prove  the  negligence  on  the 
part  of  the  railroad  company.  There  is  no  evidence  of 
negligence  on  the  part  of  said  company  and  your  verdict 
should  therefore  be  for  the  defendant." 

The  giving  of  this  instruction  would  have  been  equiva- 
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lent  to  a  withdrawal  of  the  case  from  the  jury  and  a  direc- 
tion to  return  a  verdict  in  favor  of  plaintiff  in  error.  As 
will  be  noticed  further  on,  the  evidence,  although  not  as  di- 
rect and  convincing  as  might  hav^  been  desired,  was  suffi- 
cient to  .require  its  submission  to  the  jurj^and  sufficient  to 
sustain  a  finding  based  thereon. 

The  killing  of  the  cow  and  her  value  having  tieen  ad- 
mitted by  plaintiff  in  error  upon  the  trial,  the  principal 
question  submitted  to  the  jury  was  as  to  whether  the  agents 
and  employes  of  plaintiff  in  error  exercised  due  care  and 
diligence  in  running  its  train  through  the  city  and  as  it 
approached  the  crossing.  Upon  this  part  of  the  case  the 
evidence  waS  conflicting.  It  was  shown  by  a  witness  called 
on  behalf  of  defendant  in  error  that  the  train  was  running 
at  a  high  rate  of  speed,  the  witness  being  a  lady  who  re- 
sided near  by  and  who  witnessed  the  accident.  She  was  un- 
able  to  testify  at  what  rate  of  speed  the  train  was  running, 
but  stated  that  it  was  going  about  as  fast  as  an  ordinary 
horse  would  nm ;  that  when  she  saw  the  train  strike  the 
00 w  she  immediately  turned  away,  but  in  an  instant  turned 
again  and  saw  the  cow  thrown  from  the  pilot.  Upon  the 
other  hand  it  was  testified  by  the  agents  and  employes  of 
defendant  in  error  that  the  train  was  running  at  the  rate  of 
about  four  miles  per  hour,  and  by  one  that  the  train  had 
stopped  near  by,  owing  to  cattle  being  upon  the  track,  and 
tliat  as  it  was  starting  up  the  cow  ran  upon  the  track  and 
was  caught  by  the  pilot  of  the  engine.  This  witness  was  to 
some  extent  discredited  by  proof  of  his  testimony  upon  the 
trial  of  the  same  case  in  the  inferior  court.  The  whole 
question  of  negligence  having  been  submitted  to  tlie  jury 
upon  this  conflicting  evidence,  we  cannot  say  that  their  ver- 
dict was  wrong,  tiiere  being  sufficient  evidence  to  warrant 
u  finding  of  negligence  on  the  part  of  the  train  men  in  run- 
ning the  train  at  too  great  a  rate  of  speed. 

Upon  the  trial  both  parties  introduced  the  ordinances  of 
the  city.     That  introduccJ  by  plaintiff  in  error  being  the 
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ordinance  prohibiting  the  rnnning  at  large  of  cattle  within 
the  citj,  and  that  introduced  by  defendant  in  error  being 
one  limiting  the  speed  of  trains  to  four  miles  per  hour 
within  the  city  limits. 

While  it  was  perhaps  competent  for  the  jury  to  consider 
the  fact  that  the  cow  was  unlawfully  running  at  large,  as 
tending  to  prove  contributory  negligence  on  the  part  of 
defendant  in  error,  yet  that  fact  could  not  avail^the  railroad 
company  as  a  defense  if  the  injury  was  the  result  of  the 
n^ligencc  of  its  servants  after  they  saw,  or  might  have 
seen,  the  danger  to  the  animal ;  or  if  the  train  was  being 
run  at  a  reckless  or  dangerous  rate  of  speed.  '  Both  were 
competent  to  be  considered  by  the  jury,  but  neither  was 
conclusive  evidence  of  the  negligence  upon  the  part  of  the 
parties  against  whom  it  was  introduced.  (U.  P.  M.  i2.  Co. 
V.  Basmuasen,  25  Neb.,  813.) 

It  is  next  contended  that  the  court  erred  in  refusing  to 
give  to  the  jury  the  second  instruction  asked  by  plaintiff  in 
error,  and  giving  in  its  stead  the  fourth  of  the  instructions 
given  on  its  own  motion.  By  the  former,  plaintiff  in  error 
sought  to  have  the  jury  instructed  that  if  the  plaintiff 
turned  the  animal — for  whose  death  the  action  was  brought 
— ^loose  in  the  vicinity  of  the  railroad  track  and  left 
her  to  wander  wherever  she  would,  and  while  so  wan- 
dering she  was  killed,  that  he  was  guilty  of  contributory 
n^ligence  and  could  not  recover.  While  by  the  latter 
the  court  instructed  the  jury  that  running  a  train  at  a 
greater  rate  of  speed  than  allowed  by  the  ordinance  would 
not  in  itself  be  negligence  but  would  be  if  such  s()eed  was 
the  cause  of  the  accident,  and  that  the  running  at  large  of 
the  cow  would  not  in  itself  be  contributory  negligence  but 
would  be  a  fact  for  the  jury  to  consider. 

In  this  action  of  the  court  we  think  there  was  no  error. 
There  was  no  proof  as  to  whether  the  cow  of  defendant  in 
error  was  turned  loose  by  him  or  whether  she  had  made 
her  escape  from  his  enclosure.     But  we  tUink  this  would 
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hardly  be  material,  as  it  could  not  be  claimed  that  plaintiff 
in  error  could  have  the  right  to  kill  her  negligently  what- 
ever might  have  been  the  fact  as  to  the  cause  of  her  being 
permitted  to  go  upon  the  track. 

We  find  no  error  in  the  case  calling  for  a  reversal  of 
the  judgment  of  the  district  court.     It  will  therefore  be 

affirmed. 

Judgment  affirmed. 


The  other  judges  concur. 


Ph(enix  Insurance  Company  v.  William  Meier. 

[Filed  Decembeb  4,  1889.] 

1.  Pleading.  A  denial  of  the  facts  aUeged  in  the  pleadings  shoald 
be  direct  and  specific.  A  denial  of  the  facts  averred  in  the  peti- 
tion '*  as  alleged  in  the  petition  "  is  not  a  denial  of  the  allega- 
tions. 

%  Insuranoe :  Agent  :  Authority.  When  an  insurance  agent, 
who  has  authority  to  issue  policies  of  insnranoei  issues  and  de- 
livers a  policy  upon  a  building  therein  described  and  agrees  with 
the  assured  to  deduct  the  premium  out  of  money  then  in  his  pos- 
session belonging  to  the  assured  and  apply  it  on  the  payment  of 
the  premium,  snch  an  agreement  is  a  receipt  of  the  premium, 
and  the  company  issuing  the  policy  will  be  bound  thereby. 

3.  :  Policy  :  Delivery  :  What  Is?  In  such  case,  where  the 

policy  is  delivered  to  the  assnred  but  is  returned  to  the  agent  to 
be  kept  in  the  safe  of  such  agent,  with  other  papers  beloiging 
to  the  assured,  the  delivery  of  the  policy  will  be  complete,  not- 
withstanding it  remains  in  such  safe  until  after  loss. 

Error  to  the  district  court  for  Gage  county.     Tried 
below  before  Broady,  J. 

R.  8,  Bibb  (N,  T,  Gadd  with  him),  for  plaintiff  in  error: 

The  agreement  between  Gradd  and  Meier,  that  the  former 
was  to  be  substituted  as  the  debtor  of  the  company  without 
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its  knowledge^  does  not  constitute  a  payment  of  the  pre- 
mium. {ifcCormick  v.  Keith,  8  Neb.,  145 ;  8toU  v.  Sfiddon, 
13  Id.,  209;  PhiUips  v.  Mayer,  7  Cal.,  81;  BeHhuff  v. 
Quinlan,  68  111.,  297;  Gray  don  v.  Patterson,  13  la.,  256; 
Drain  v.  Doggett,  41  Id.,  682 ;  AuUrruin  v.  Lee,  43  Id., 
404;  Beany  v.  Rhodes,  18  Mo.,  147;  Wheeler,  do.,  Co.  v. 
Givan,  65  Id.,  89 ;  Higgim  v.  Moore,  34  N.  Y.,  422 ; 
Stewart  v.  Woodward,  50  Vt.,  81 ;  Hall  v.  Storra,  7  Wis., 
253;  Huffman  v.  Ins.  Co,,  92  U.  8.,  161 ;  Kingston  v. 
Sincaid,  1  Wash.  [C.  C],  454;  Du u lap's  Paley  on  Agency, 
291* ;  Story  on  Agency,  sees.  90, 181 ;  Benjamin  on  Sales, 
sec.  1099.)  There  was  no  valid  contract,  as  the  risk  had 
i)ot  been  accepted  nor  the  policy  delivered.  (Contin^ntai 
Ins.  Co.  V.  Jenkins,  5  Ins.  Law  Journal  [Ky.],  514; 
Buffum  t.  Fayette  Fire  Ins.  Co.,  3  AHen  [Mass.],  360 ; 
WaUingford  v.  Home  Mutual  Ins.  Co.,  30  Mo.,  46 ;  Pat- 
terson V.  Ben  Franklin  Ins.  Co.,  5  Ins.  Law  Journal 
[N.  Y.],  123;  Taylor  v.  Phcmix  Ins.  Co.,  47  Wis.,  365; 
MaUoon  Mfg.  Co.  v.  Oshkosh  Mutual  Fire  Ins.  Co.,  69 
Wis.,  564.)  Written  notice  of  loss  was  not  given  in  this 
case,  and  is  a  condition  precedent  to  recovery.  {MoCann  v, 
JEtna  Ins.  Co.,  3  Neb.,  207,  and  cases  cited ;  Columbian  Ins. 
Co.  V.  Lawrence,  2  Pet.  [U.  S.],  53,  10  Pet.,  513;  Hajff^ 
V.  Marine  Ins.  Co.,  4  Johns.  [N.  Y.],  135;  Brink  v.  Haruh- 
ver  Ins.  Co.,  70  N.  Y.,  594,  and  cases  cited ;  Owen  v.  Farm- 
ers^ Ins.  Co.,  57  Barb.,  [N.  Y.],  521 ;  Dohn  v.  Farmers^ 
Ins.  Co.,  6  Lans.  [N.  Y.],  275;  Ininan  v.  Western  Fire  Ins. 
Co.,  12  Wend.  [N.  Y.],  456;  Planters'  M.  I.  Co.  v.  De- 
ford,  38  Md.,  400 ;  Smith  v.  Haverhill  M.  F.  Ins.  Co.,  1  Allen 
[Mass.],  297;  Johnson  v.  Phoenix  In^.  Co.,  112  Mass.,  49 ; 
Protection  Ins.  Co.  v.  Pherson,  5  Ind.,  417 ;  Edgerly  v. 
Farmer^  Ins.  Co.,  43  la.,  587 ;  Germania  Ins.  Co.,  v.  Cur- 
ran,  S  Kan.,  9;  Leadbetter  v.  JStna  Ins.  Co.,  13  Me.,  265; 
McPike  V.  Western  Assurance  Co.,  61  Miss.,  37 ;  Troy  Fire 
Ins.  Co.  V.  Carpenter,  4  Wis.„  25 ;  Wright  v.  Ins.  Co.,  36 
Wis.,  522;  Flanders,  Insurance,  673;  May,  Insurance,  sec 
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465;  Wood,  Insurancei  sec.  411,416).  None  of  the  con- 
ditions precedent  were  waived.  {Barr  v.  Council  Bluffa 
Ins.  Ob.,  41  N.  W.  Rep.  [la.],  374 ;  Smith  v.  Niagara  Fire 
Ins.  Cb.,  16  Atl.  Rep.  [Vt],  353;  Hankinsv.  Rool^ord 
Ins.  Co.,  35  N.  W.  Rep.  [Wis.],  34.)  The  occupancy  of 
the  risk  was  changed. 

Femberton  &  Bush,  contra: 

A  denial  of  the  contract  waives  the  right  of  insisting  on 
a  performance  of  its  conditions.  {School  District  v.  Holmes^ 
16  Neb.,  486;  Dinsmore  v.  Stibbert,  12  Id.,  433 ;  Carson 
V.  Geinnan  Ins.  Co.,  62  la.,  433;  Boyd  v.  Ins.  Co.,  70  Id., 
325 ;  Kansas  Protective  Union  v.  Whitt,  36  Kan.,  760 ; 
Phcmix  Ins.  Co.  v.  Skiers,  8  S.  W.  Rep.  [Ky.],  453 ;  Ihy- 
loe  V.  Merchants'  Fire  Ins.  Co.,  9  How.  [U.  S.],  390,  403; 
King  V.  Hekla  Fire  Ins.  Co.,  58  Wis.,  508  [17  N.  W.  Rep., 
297];  Lazensky  v.  Sup.  Lodge,  31  Fed.  Rep.,  592;  Unsell 
V.  Hartford  Ins.  Co.,  32  Id.,  443;  Commercial  Union  Ins. 
Co.  V.  Scamm^on,  12  N.  E.  Rep.  [III.],  324 ;  Traveler^  Ins. 
Co,  V.  Harvey,  5  S.  E.  Rep.  [Va.],  553;  Fireman's  Ins. 
Co.  V.  Floss,  10  Atl.  Rep.  [Md.],  139.)  Delivery  was  com- 
pleted by  leaving  the  policy  with  the  agent,  6add.  (Shel- 
don  V.  Conn.  M.  L.  Ins.  Co.,  25  Conn.,  207 ;  65  Am.  Dec, 
565;  Bodine  v  Exch.  F.  Ins.  Co.,  51  N.  Y.,  117;  Ins.  Cb. 
V.  Colt,  20  Wall.  [U.  S.],  560.)  The  authority  of  insur- 
ance agents,  such  as  the  agents  in  this  case,  is  general  and 
they  liave  the  power  to  waive  the  payment  of  tlie  premium 
even  though  the  policy  provide  that  they  shall  not  have 
such  power.  ( Young  v.  Hartford  F.  Ins.  Co.,  45  la.,  377 ; 
24  Am.  Rep.,  784;  Sheldon  v.  Conn.  M.  L.  Ins.  Co.,  supra; 
BouJton  V.  American  Ins.  Co.,  25  Conn.,  542 ;  Boehen  v. 
W.  C.  Ins.  Co.,  35  N.  Y.,  131 ;  She  don  v.  Atlantic  F,  etc., 
Co.,  26  N.  Y.,  460;  84  Am.  Deo.,  213,  and  note;  Trustees 
V.  Brooklyn  Ins.  Co.,  19  N.  Y.,  305 ;  Bowman  v.  Agr.  Ins. 
Co.,  59  N.  Y.,  521 ;  Bodine  v.  Exch.  F.  Ins.  Co.,  supra  ; 
GoU  V.  U.  P.  Ins.  Co.,  25  Barb.  [N.  Y.],  189 ;  Miss.  VaUey 
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Jna.  Co.  V.  Neylandj  9  Bush.  [Ky.],  430;  Southern  L.  Ina^ 
Co,  V,  Booker,  9  Heisk.  [Tenn.],  606;  24  Am.  Rep.,  344; 
Murphy  V.  Southern  L.  Ins.  Co.,  3  Baxt.  [Tenn.],  440 ;  27 
Am.  Rep.,  761 ;  MUer  v.  Life  Ins.  Co.,  12  Wall.  [U.  S.], 
285;  May,  Insurance,  sees.  134,  360;  White  v.  Conn.  F^ 
Ins.  Co.,  120  Mass.,  330;  Wooddy  v.  Ins.  Co.,  31  Gratt. 
[Va.],  362 ;  31  Am.  Rep.,  732,  736 ;  4  Wait's  Act.  <& 
Def.,  30.)  The  policy  could  not  be  canceled  afler  execu- 
tion without  notifying  the  insured  himself — not  simply  his 
agent  {Body  v.  F.  Ins.  Co.,  63  Wis.,  157  ;  Chadboume  v. 
German  Am.  Ins,  Co.,  31  Fed.  Rep.,  533.) 

Reese,  Ch.  J. 

This  action  was  instituted  for  the  recovery  of  an  amount 
allied  to  be  due  defendant  in  error  upon  a  policy  of  in- 
surance, it  having  been  alleged  in  the  petition  that  on  the 
8th  day  of  December,  1886,  plaintiff  in  error,  in  consider- 
ation of  the  sum  of  $40  premium  paid  it  by  defendant  in 
error,  executed  its  policy  of  insurance  upon  one  frame 
building  and  certain  personal  property  therein  contained, 
and  which  said  insured  property  was  consumed  by  fire  on 
the  3d  day  of  February,  1887,  due  notice  of  which  had 
been  given  to  plaintiff  in  error. 

The  answer  consisted  of  a  number  of  defenses,  which  we 
set  out  at  some  length  in  order  to  have  a  proper  under- 
standing of  the  questions  presented  for  decision. 

The  first  paragraph  of  the  answer  was  as  follows :  ^'  Now 
comes  the  defendant  and  for  answer  to  plaintiff's  amended 
petition  herein  filed,  says :  That  it  denies  that  on  the  8th 
day  of  December,  1886,  it  executed  and  delivered  to  the 
plaintiff  herein  a  policy  of  insurance  upon  the  house  and 
property  of  said  plaintiff  for  the  sum  of  $600  upon  the 
house  and  the  sum  of  $400  upon  the  saloon  fixtures, 
stove,  chairs,  and  tables,  etc.,  or  for  any  amount  upon  any 
property  of  plaintiff  as  alleged  by  the  plaintiff  in  his 
petition  in  this  action.    And  the  defendant  further  an- 
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swering  says  that  it  denies  that  this  plaintiff^  on  said  8th 
day  of  December,  1886,  or  at  any  time  prior  or  subseqaent 
thereto,  paid  to  this  defendant  any  premium  on  any  policy 
or  contract  of  insaranoe,  and  the  defendant  denies  that  any 
contract  of  insurance  was  entered  into  between  plaintiff 
and  defendant  wherein  or  whereby  this  defendant  agreed 
to  become  or  did  become  liable  to  the  plaintiff  for  any  loss 
by  fire  that  the  plaintiff  might  sustain  to  the  property  de- 
scribed in  his  said  petition  as  alleged  in  said  petition.  And 
defendant  denies  that  it  is  indebted  to  the  plaintiff  in  any 
sum  whatsoever/' 

By  the  next  paragraph  of  the  answer  it  was  allied  that 
in  all  of  the  contracts  of  insurance  issued  by  plaintiff  in 
error,  and  in  all  of  the  forms  of  policy  generally  used 
by  it  in  its  fire  insurance  business,  was  a  condition  that  if 
during  the  time  of  insurance  covered  by  the  policy  the 
occupation  of  the  premises  assured  be  changed,  then  and 
from  that  time  thenceforth,  so  long  as  said  occupation  should 
continue  changed,  the  policy  and  contract  of  insurance 
should  cease  and  be  of  no  force  and  effect,  except  there 
should  be  a  special  agreement  in  writing  on  the  policy 
that  the  insurance  should  remain  in  force,  notwithstanding 
the  change  in  ^he  occupancy  of  the  property ;  that  at  the 
time  of  the  alleged  insurance  the  property  which  was  de- 
scribed in  the  petition  was  used  and  occupied  as  a  ware- 
house, and  during  the  interval  between  the  date  of  the 
allied  insurance  and  the  date  of  the  alleged  fire  the  occu- 
pancy of  the  property  was  changed  from  that  of  a  ware- 
house to  a  dwelling  house,  and  that  the  property  was  so 
occupied  at  the  time  of  its  alleged  destruction,  and  ^Hhat 
there  was  no  agreement  in  writing  in  any  policy  of  insur- 
ance issued  by  plaintiff  in  error  to  defendant  in  error,  or 
otherwise,  wherein  plaintiff  in  error  agreed  to  insure  the 
premises  or  property  therein  contained,  as  allied  by 
plaintiff,  during  the  time  the  premises  were  so  occupied  as 
a  dwelling  house,  and  defendant  alleges  that  it  was  never 
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agreed  in  writing  or  otherwise  that  there  might  be  a  change 
of  oocupancy  in  the  said  premises/^ 

It  was  further  alleged  that  in  the  forms  of  policy  gener- 
ally used  by  plaintiff  in  error^  in  its  insurance  business^  and 
in  all  of^ts  contracts  of  insurance^  there  was  a  condition  that 
persons  sustaining  loss  or  damage  by  fire  should  forthwith 
give  notice  in  writing  of  said  loss  to  the  company,  and  with- 
in thirty  days  thereafter  render  a  particular  and  specific  ac- 
count of  the  loss,  signed  and  sworn  to  by  the  assured,  and 
that  no  notice  had  been  given,  or  proof  of  loss  furnished  as 
provided  by  said  policy. 

The  answer  also  contained  a  general  denial  of  all  the  al- 
legations of  the  petition  not  admitted. 

By  the  reply  all  the  allegations  of  new  matter  contained 
in  the  answer  were  denied,  and  it  was  alleged  that  at  the 
time  of  the  insurance  the  building  insured  was  occupied,  and 
that  by  the  consent  of  plaintiff  in  error  defendant  in  error 
moved  into  it  and  occupied  it  as  a  residence  for  himself  and 
family. 

It  was  further  alleged  that  '^  as  to  the  proof  complained 
of  in  said  answer  not  being  forwarded  in  thirty  days  *  * 
defendant  denied  the  insurance  and  liability  to  the  plaintiff.'^ 

A  jury  trial  was  had  which  resulted  in  a  verdict  in  fa- 
vor of  defendant  in  error,  finding  that  there  was  due  to 
him  from  plaintiff  in  error  the  sum  of  $1,084.37.  A  mo- 
tion for  a  new  trial  was  filed  and  overruled  and  judgment 
was  rendered  upon  the  verdict  for  the  amount  found  due. 

The  motion  for  a  new  trial  filed  in  the  district  court, 
and  the  petition  in  error  filed  in  this  court,  each  consists 
of  a  number  of  assignments  of  error,  but  it  is  not  deemed 
necessary  to  notice  all  in  the  order  presented,  as  they  may  be 
sufficiently  considered  by  following  the  methods  adopted 
by  the  parties  in  their  briefs. 

It  is  contended  by  plaintiff  in  error  that  the  premium  of 
$40  was  never  paid,  nor  a  waiver  of  such  payment  made^ 
and  that  therefore  no  contract  of  insurance  was  entered  into. 
9 
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As  we  have  already  seen,  the  answer  of  plaintiff  in  error 
consisted  of  a  denial  of  the  contract  of  insurance  ^^  as  al' 
ieged  in  said  petition"  This,  under  the  rule  stated  in  Har^ 
den  V.  A.  &  N.  R.  i2.  Oo,,  4  Neb.,  521,  does  not  amount 
to  a  denial  of  the  execution  of  the  policy  nor  of  tite  exist- 
ence of  the  contract  of  insurance,  but  is  in  effect  an  admis- 
sion thereof,  and  upon  this  alone  this  part  of  the  case  would 
have  to  be  decided  against  plaintiff  in  error. 

But  conceding  the  answer  to  be  sufficient  to  create  an 
issue  upon  the  question  of  the  execution  and  delivery  of 
the  policy  by  plaintiff  in  error,  we  think  it  is  sufficiently 
shown  that  a  contract  of  insurance  was  made. 

At  the  commencement  of  the  trial  defendant  in  error 
called  as  his  first  witness  Mr.  N.  T.  6add,  who  was  the 
agent  of  plaintiff  in  error,  through  whom  the  policy  of  in- 
surance was  issued.  We  here  copy  a  portion  of  his  testi- 
mony: 

Q.  You  may  state  where  you  live,  and  what  is  your 
business. 

A.  I  live  at  Liberty,  and  am  an  attorney. 

Q,  Where  were  you  living  on  December  8,  1886? 

A.  Living  at  Liberty,  Nebraska. 

Q.  State  if  at  that  time  you  were  in  any  way  engaged 
in  business  for  defendant  in  this  action. 

A.  With  Mr.  Nouse  I  was  engaged  in  transacting  in- 
surance business — the  firm  of  Nouse  &  Gadd. 

Q.  In  what  capacity  were  you  engaged  at  that  time? 

A.  I  was  their  agent.     I  was  their  local  agent. 

Q.  State  whether  or  not  you  were  what  was  called  an 
insurance  company's  recording  agency. 

A.  We  were. 

Q.  State  what  authority  you  had  as  recording  agency  as 
to  writing  policies. 

A.  We  had  authority  to  write  policies,  subject,  however, 
at  the  same  time,  to  the  approval  of  the  company. 

Q.  You  had  authority  to  write  policies? 
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Q.  State  if  on  that  day  you  had  any  transaction  with  the 
plaintiff  by  issuing  by  the  defendant  a  policy  to  him. 

A.  We  did. 

Q.  State  if  you  wrote  a  policy  for  him  or  there  was  one 
written  in  your  office. 

A.  There  was  one  written  in  the  office. 

Q.  State  if  you  have  that  policy  with  you. 

A.  No,  sir ;  I've  not  got  it. 

Q.  (Handing  witness  Exhibit  ^^A.^')  Examine  that,  and 
state  if  that  is  the  policy  that  was  written  at  that  time. 

A.  Yes. 

Q.  In  whose  handwriting  is  this  policy? 

A.  in  the  writing  of  S.  E.  Clapp. 

Q.  Who  was  S.  E.  Clapp. 

A.  He  was  clerking  for  the  firm  of  Nouse  &  Gradd  at 
that  time. 

Q.  You  may  state  whether  or  not  he  did  the  business, 
or  whether  you  did  the  business  in  reference  to  writing  up 
this  policy  and  the  contract  for  the  same. 

A,  Mr.  Clapp  wrote  the  policy ;  I  suggested  a  word  or 
two  in  the  policy,  and  I  suppose  the  contract  was  talked 
over  with  Meier,  by  me  and  Meier,  and  I  don't  know 
whether  Clapp  had  anything  to  do  with  it  or  not.  I  don't 
know  whether  Clapp  took  any  part  in  it  or  not. 

Q.  You  may  state  if  at  that  time  there  was  a  record 
made  upon  the  books  of  the  company, 

A.  Yes. 

Q.  Who  made  the  record. 

A.  Mr.  Clapp. 

Q.  State  to  the  jury  what  the  number  of  this  entry  is 
in  the  book. 

A.  Registry  entry  for  policy  for  1074. 

Q.  You  say  this  entry  was  made  at  the  time? 

A.  Yes. 

There  was  sufficient  proof  submitted  to  the  trial  jury  to 
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justify  a  finding  that  the  policy  was  written  and  delivered 
to  defendant  in  error,  but  that  after  such  delivery  he  re- 
turned it  to  the  agent  of  plaintiff  in  errdr  with  a  request 
that  it  be  retained  in  a  safe  in  the  office  of  such  agent  with 
some  papers  which  belonged  to  defendant  in  error,  until 
he  should  call  for  it.  If  this  was  true^  of  which  the  jury 
were  the  sole  judges,  the  delivery  of  the  policy  was  com- 
plete. (Insura^ice  Co.  v.  CoU,  20  Wall.,  660 ;  Bodine  r.  Ins 
Co.,  51  N.  Y.,  117 ;  Sheldon  v.  Ins.  Co.,  25  Conn.,  207). 

It  is  further  contended  that  no  premium  was  paid  for  the 
insurance  and  that  therefore  the  policy  was  not  binding  on 
plaintiff  in  error.  The  evidence,  on  the  part  of  the  defend- 
ant in  error,  submitted  to  the  jury,  was  to  the  effect  that 
the  agent  of  plaintiff  in  error  had  money  in  his  posses- 
sion belonging  to  defendant  in  error^  the  same  having  been 
previously  collected  by  such  agent  ^defendant  in  error, 
and  that  that  money  to  the  extent  of  the  premium  was 
applied  in  payment  thereof.  This,  if  true,  would  be  a  pay- 
ment, as  it  is  not  denied  that  the  agent  had  the  right  to  col- 
lect and  remit  premiums.  This  was  a  sufficient  payment 
of  the  premium;  but  had  this  not  been  true  the  delivery  of 
the  policy  would  have  been  a  waiver  of  the  cash  payment. 
{Boehen  v.  Ins.  Co.,  90  Am.  Dec.,  787  [S.  C,  35  K  Y., 
131],  and  note  at  end  of  case.) 

It  is  next  contended  that  the  proof  of  loss  was  not  made 
in  compliance  with  the  terms  of  the  policy,  and  that  for 
that  reason  defendant  in  error  cannot  recover.  This  con- 
tention must  be  met  by  saying  that  by  the  denial  of  the 
contract,  and  of  all  liabilities  thereunder,  plaintiff  in  error 
waived  the  right  to  insist  upon  the  failure  of  proof  of  loss 
as  a  further  defense.  It  would  be  idle  to  go  to  the  trouble 
and  expense  of  making  such  proof  when  all  obligation  un- 
der the  contract  of  insurance  was  denied  by  the  company 
sought  to  be  charged  thereby.  {Tayloe  v.  Ins.  Co.,  9  How. 
[U.  S.],  390 ;  Carson  v.  Ins.  Co.  62  la.,  433 ;  Ins.  Cb.  v. 
Seammon,  12  N.  E.  Rep.  [111.],  324;  King  v.  Ins.  Co.,  58 
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Wis.,  508  [S.  C,  17  N.  W.  Rep.,  297] ;  Kansas  Protective 
Union  V.  Whitt,  36  Kan.,  760;  Phoenix  Ins.  Oo,  v.  Spiers, 
8  S.  W.  Rep.,  [Ky.],  453.) 

On  almost  every  material  part  of  the  case  the  evidence 
was  conflicting,  but  there  was  sufficient  introduced  by  de- 
fendant in  error  to  sustain  the  finding  of  the  jury,  and  in 
such  case  the  verdict  cannot  be  molested  by  this  court. 

Upon  the  matter  of  the  alleged  change  of  the  occupancy 
of  the  insured  property  there  was  evidence  tending  to 
show  that  at  the  time  of  the  insurance  the  house  was  oc- 
cupied as  a  billiard  room,  or  in  which  to  store  billiard 
tables  and  other  saloon  property  ;  but  that  thereafter  the 
defendant  in  error  obtained  permission  from  the  agent  of 
plaintiff  in  error  to  go  into  the  building  and  occupy  it  as  a 
dwelling,  and  that  it  was  so  occupied  at  the  time  of  its 
destruction  by  fire,  with  the  knowledge  and  consent  of  the 
agent.    This  being  true,  the  policy  was  not  avoided  thereby. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


William  Vinnedge  et  al.  v.  Charles  Nicholai. 

[Filed  Deoembbb  4, 1889.] 

1.  Beplevin :  Jubisdictiok.  Upon  the  oommencement  ot  to  ae- 
tioQ  in  repleyin  plaintiff  filed  with  the  clerk  of  the  district 
ooart  an  affidavit  that  the  sait  was  against  the  sheriff  and  there 
was  no  coroner  in  the  county,  and  asking  the  appointment  by  the 
derk  of  a  third  party  to  serve  the  process.  The  clerk  appointed 
the  person  whose  name  was  suggested  by  plaintiff  in  the  affida- 
vit, and  the  person  so  deputed  served  the  summons  and  executed 
the  order  of  replevin,  making  his  return  under  oath.  At  the 
next  term  of  the  district  court  the  defendant  appeared  generally 
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ftDd  by  motion,  and  moved  the  oonrt  for  leave  to  make  proof  of 
the  valoe  of  the  property  eteiced  and  his  damages  by  reason 
thereof  and  for  a  dismissal  of  the  case,  which  motion  was  over- 
mled.  Heldf  No  error,  the  jurisdiction  of  the  oonrt  not  having 
been  qnestioned  nor  attacked. 


9l  — — :  Affidavit  :  Atskmbnt  of  Titlb  Pkiua  Faoib  Good. 
The  affidavit  in  replevin  containing  an  averment  thftt  plaintiff 
was  the  owner  and  entitled  to  the  immediate  possession  of  the 
property  constituting:  the  subject  of  the  action  was  prima  facie. 
good,  as  an  allegation  of  absolute  ownership — notwithstanding 
*  such  ownership  was  alleged  to  have  been  based  upon  a  chattel 
mortgage — when  attacked  by  a  motion  in  the  nature  of  a  d^ 
mnrrer. 

Error  to  the  district  court  for  Loup  county.  Tried 
below  before  Harrison^  J. 

A.  S.   3Ioon,  for   plaintiff  in   error,  cited :    Oropsey  r. 
AveriU,  8  Neb.,  151;  Fox  v.  AbboU,  12  Id.,  331 ;  R  Vr 
R.  Co.  V.  Sayer,  13  Id.,  282 ;  Newlean  v.  Olson^  22  Id., 
719;  Wells  on  Replevin,  sees.  388,  394;  2  Sutherland  on 
Damages,  pp.  8,  46. 

A.  M.  Robbins,  contra^  cited:  Orr  v.  SeatoUj  1  Neb., 
107;  Oropsey  v,  Wiggenhom,  3  Id.,  117;  OrowM  t?.  Gal- 
lowayy  Id.,  219;  Kane  v.  People,  4  Id.,  512;  AuUman  v, 
Steinan,  8  Id.,  113;  Bumham  v.  DooliUle,  14  Id.,  215; 
While  V.  Merriam,  16  Id.,  96 ;  ThraUkiU  v.  Daily,  Id.,  116. 

Reese,  Ch.  J. 

This  was  an  action  of  replevin.  Defendant  in  error  filed 
his  petition  and  affidavit  in  replevin  in  the  district  court  and 
at  the  same  time  his  attorney  filed  an  affidavit  showing  that 
the  action  was  against  the  sheriff  of  the  county,  that  there 
was  no  coroner,  and  asking  that  James  Walker  be  appointed 
to  serve  the  summons  and  execute  the  order  of  replevin. 
The  summons  and  order  of  replevin  were  duly  issued  and 
the  clerk  appointed  said  Walker  to  make  the  service  and  ex- 
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ecute  the  order  as  desired.  The  person  thus  appoi  n ted  made 
the  service  and  executed  the  order  in  accordance  with  the 
forms  of  law,  making  his  return  under  oath.  At  the  next 
term  of  the  district  court,  plaintiffs  in  error,  who  were  de- 
fendants in  that  court,  filed  their  amended  "  motion  to  dis- 
miss^' the  action,  which  was  as  follows : 

'^Come  now  the  defendants  in  the  above  action  and 
move  the  court  to  hear  proof  of  the  value  of  the  property 
and  damages  sustained  by  defendant  and  to  render  a  judg- 
ment in  favor  of  the  defendant  and  dismiss  this  action  for 
die  following  reasons,  to- wit: 

"  1.  Because  the  afiidavit  does  not  sufficiently  describe 
the  property. 

"2.  Because  the  facts  stated  in  the  affidavit  do  not  show 
that  the  plaintiff  is  entitled  to  the  possession  of  the  property. 

'^3.  Because  the  writ  was  not  served  nor  the  property 
taken  by  any  person  authorized  by  law. 

'^4.  Because  the  order  of  replevin  was  not  directed  to 
any  person  authorized  by  law. 

''  5.  Because  no  bond  was  given  as  required  by  law.'' 

''  6.  Because  the  property  was  not  appraised  as  required 
by  law.'' 

The  motion  was  overruled  and  plaintiffs  in  error  de- 
clining to  answer  or  further  plead,  a  tris^l  was  had  in  their 
absence  and  judgment  was  rendered  in  favor  of  defendant 
in  error.  Plaintiff  in  error  brings  the  cause  to  this  court 
by  proceedings  in  error,  alleging  as  such  error  the  decision 
of  the  district  court  upon  the  motion. 

It  will  be  observed  that  the  first  and  second  grounds  as- 
signed in  the  motion  are  in  the  nature  of  a  demurrer  to  the 
affidavit  in  replevin.  That  portion  of  the  affidavit  which 
was  particularly  assailed  was  to  the  effect  that  the  plaintiff 
was  '^  the  owner  of  and  entitled  to  the  immediate  possession 
of  the  following  described  goods  and  chattels,  to-wit:  Thir- 
teen pigs,  as  follows,  to-wit:  eight  sows  and  five  barrows  of 
about  one  hundred  and  fifty  pounds  weight  each.     That  said 
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ownership  is  claimed  and  held  under  a  chattel  mortgage 
executed  by  Eugene  A.  Post^  to  this  plaintiff,  dated  Jan- 
uary 18th,  1889,  and  duly  on  file  in  the  county  clerk's  office 
of  Loup  county,  Nebraska,  of  date  ^— - ,  of  the  value  of 
1125,"  etc. 

By  the  language  of  the  affidavit  it  was  alleged  that  de- 
fendant in  error  was  the  owner  of  and  entitled  to  the  pos- 
session of  the  property  in  dispute.  Whether  the  evidence 
upon  the  trial  sustained  the  averment  of  absolute  owner- 
ship, we  have  no  means  of  knowing,  as  there  is  no  bill  of 
exceptions  presented  to  this  court,  but  the  presumption  is 
it  did.  However,  it  is  enough  here  to  say  that  as  assailed 
the  affidavit  w&s  sufficient  on  its  face. 

The  principal  contention  of  plaintiff  in  error  is  that  the 
clerk  had  no  power  to  appoint  or  depute  Walker  to  serve 
the  summons  and  execute  the  order  of  replevin,  and  that, 
therefore,  the  seizure  and  appraisement  of  the  property,  its 
delivery  to  defendant  in  error,  and  the  approval  of  the  re- 
plevin bond  were  without  authority  of  law  on  the  part  of 
Walker,  and  were  therefore  void.  This  argument  is  based 
largely  upon  the  assumption  that  there  was,  in  &ct,  no 
action  pending  in  court,  and  therefore  there  was  no  juris- 
diction to  act. 

Without  inquiring  as  to  the  regularity  of  the  appoint- 
ment of  Walker,  or  of  his  action  under  the  alleged  ap- 
pointment, it  must  be  sufficient  to  say  that  an  action  was 
pending  which  had  been  r^ularly  instituted  by  the  filing 
of  the  necessary  pleadings  and  the  issuance  of  the  proper 
process.  The  court  had  jurisdiction  of  the  person  of  plain- 
tiff in  error  by  his  general  appearance,  if  not  by  the  serv- 
ice, and  in  the  absence  of  an  attack  upon,  or  a  challenge  of 
such  jurisdiction,  the  judgment  would  be  binding.  This 
jurisdiction  was  not  questioned.  No  effort  was  made  to 
quash  the  service,  nor  the  return  of  the  summons  or  order 
of  replevin.  They  were  permitted  to  stand  unquestioned, 
and  by  virtue  of  them  plaintiff  in  error  sought  to  make 
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proof  of  the  value  of  the  property  replevined,  and  of  his 
damages,  and  to  obtain  a  judgment  therefor.  This  could 
not  be  done.  Had  the  appointment  of,  and  proceedings 
by,  Walker  been  attacked  by  the  proper  motion  to  quash,  a 
different  question  would  perhaps  have  been  presented;  but 
as  the  record  stands  the  district  court  did  not  err  in  over- 
ruling the  motion. 

The  judgment  is  affirmed. 

JUDGMENi?  AFFIBMBD. 


The  other  judges  concur. 


Abuah  Richardson  v.  Mabia  Stone  et  au 


88    137 
80    067 


[FiLBD  DSOSMBSB  4,  1889.] 

1.  IJsury :  Evidence  :  Beview.  In  an  action  to  forclose  a  real  es- 
tate mortgage,  by  the  transferee  of  the  note  and  mortgage,  the 
defense  was  that  the  only  consideration  for  the  note  was  nsnrioas 
and  unlawful  Interest  promised  npon  a  loan  of  $1,000,  and  a  de- 
nial of  the  purchase  by  plaintiff  of  the  note  for  yalue  before 
maturity,  and  without  notice  of  defenses.  Upon  the  trial  it  was 
stipulated  and  agreed  in  open  court,  that  if  a  certain  witness 
were  present  he  would  testify  "  that  the  entire  consideration  for 
which  the  note  and  mortgage  were  given  was  for  usurious  in- 
terest on  the  loan  of  money ''  referred  to.  No  eyidence  was  of 
fered  for  the  purpose  of  contradicting  the  fact.  Upon  appeal 
to  the  supreme  court  it  was  held  that  objections  could  not  be 
there  made  for  the  first  time  to  the  evidence  as  the  statement  of 
a  conclusion,  and  not  of  the  existence  of  facts  from  which  the 
conclusion  could  be  drawn. 


2. :  Bona  Fide  Holdeb.    The  evidence  examined  and  found 

to  sustain  a  finding,  that  the  plaintiff  had  not  shown  himself  to 
be  a  bona  fid^  holder  of  the  note. 


Appeal  from  the  district  court  for  Johnson  county. 
Heard  below  before  Broad Y,  J. 


J 
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X.  C,  Chapman^  for  appellant,  cited:  N.  E.  Mtg.  Se- 
curity Co.v.  Sandford,  16  Neb.,  691  ;  Richardson  v.  Doiy, 
25  Id.,  420;  Colebrooke,  Collateral  Securities,  sec.  138; 
Smyth  V.  Munroe,  84  N.  Y.,  354 ;  Weyh  v.  Boylan,  85  Id., 
394;  AahUm'a  Appeal,  IS  Pa.  St,  163. 

A,  M,  Appelgety  and  S,  P.  Damdson,  contra,  dted :  t 
Daniel,  Negotiable  Instruments,  862;  Jaqua  v.  Mont- 
gomery, 33  Ind.,  46 ;  B.&  M.  B.  Co.  v.  Dick,  7  Neb.,  245. 

Reese,  Ch.  J. 

This  waR  an  action  for  the  foreclosure  of  a  real  estate 
mortgage  given  to  secure  the  payment  of  five  promissory 
notes  for  seventy  dollars  each,  payable  to  the  order  of  P. 
D.  Cheney,  dated  July  16,  1872,  and.  all  of  which  were 
alleged  to  have  been  previously  paid,  except  the  last  of 
said  series  of  notes,  and  which  matured  on  the  16th  day 
of  July,  1877.  The  mortgage  and  note  were  executed  by 
defendants  Maria  Stone  and  B.  F.  Stone,  her  husband. 
Subsequent  to  the  execution  of  these  papers  they  had  sold 
and  conveyed  the  real  estate  to  defendant  Davidson,  with 
an  agreement  to  present,  and  make  the  defenses  presented 
in  this  case.  The  action  was  instituted  by  plaintiff  and 
appellant,  who  claimed  to  be  an  innocent  purchaser  of  the 
note  in  the  due  course  of  trade,  and  before  maturity. 

Maria  Stone  filed  her  answer  to  the  petition  denying  that 
plaintiff  was  the  6ona  fide  holder  of  the  note,  or  that  he 
purchased  the  same  before  maturity,  and  without  notice  of 
her  defenses,  alleging  that  the  only  consideration  for  the 
note  was  usurious  interest  on  a  loan  of  $1,000  obtained 
from  P.  D.  Cheney  and  B.  Murray,  Jr.,  at  17  per  cent 
interest,  and  that  the  debt  was  barred  by  the  statute  of 
limitations.  There  were  other  allegations  in  the  answer, 
but  which  need  not  now  be  noticed.  The  execution  of  the 
note  and  mortgage  was  admitted.  The  reply  consisted  of 
a  general  denial. 
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The  same  was  tried  to  the  district  oourt,  the  trial  result- 
ing in  a  general  finding  and  decree  in  favor  of  defendants. 
From  this  decree  plaintiff  appeals. 

There  is  practically  no  dispute  but  that  the  only  consider- 
ation for  the  note  was  usurious  interest  (over  and  above 
the  legal  rate)^ contracted  and  agreed  to  be  paid  at  the  time 
of  the  loan  for  $1,000  referred  to  above.  Upon  the  trial 
the  following  admission  was  made  in  open  court :  '^  It  is 
admitted  that  if  the  witness,  B.  F.  Stone,  were  present  he 
would  testify  in  this  case  that  the  entire  consideration  for 
which  the  note  and  mortgage  was  given,  was  for  usurious 
interest  on  a  loan  of  money  obtained  from  one  Byron  Mur- 
ray, Jr.,  and  that  the  statement  of  what  this  witness  would 
swear  to  may  be  used  as  evidence  on  the  trial  of  this  case. 
It  is  further  agreed  that  the  notes  and  mortgage  set  out  in 
plaintiff's  petition  were  made  as  there  set  out  and  that  they 
are  true  and  correct." 

It  is  now  contended  that  the  statement  agreed  to  would 
have  been  only  the  conclusion  of  the  witness  if  testified  to, 
and  that  therefore  it  was  not  proof  of  the  fact  of  usury. 
While  it  is  {)erhaps  true  that  had  the  witness  been  c*alled 
for  the  purpose  of  proving  the  fact  of  usury,  and  had  objec- 
tion been  made  to  the  method  of  proof,  he  would  have  been 
required  to  state  the  facts,  and  from  such  facts  the  conclu- 
sion could  have  been  drawn ;  no  objection  was  offei  ed  to 
that  part  of  the  stipulation  upon  the  ground  stated.  Tlie 
court  and  counsel  accepted  it  as  proof  of  the  fact.  No  ef- 
fort was  made  to  prove  a  different  state  of  facts.  It  must 
now  be  accepted  as  true. 

The  next  question  presented  for  consideration  is  as  to 
whether  plaintiff  was  entitled  to  protection  as  an  innocent 
purchaser  of  the  note.  Upon  this  part  of  the  case  the  evi- 
dence was  conflicting.  Plaintiff  testified  in  his  deposition, 
which  was  read  in  evidence,  that  he  purchased  the  note  for 
value  and  without  notice  of  any  defense,  in  May,  1876; 
that  he  was  wholly  unacquainted  with  the  defendants  and 
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purchased  upon  the  representation  that  the  note  was  well 
secured  and  upon  the  written  statement  accompanying  it, 
signed  by  defendants,  that  they  had  '^  no  defense,  set  off,  or 
claim  whatever  in  law  or  equity  to  make  against  said  notes 
and  mortgage." 

As  against  this  there  was  evidence  submitted  on  the  part 
of  defendants  that  in  the  month  of  May,  1878,  one  Davis, 
by  his  attorney  instituted  a  suit  on  the  same  note  and  mort- 
gage involved  in  this  action,  in  the  circuit  court  of  the 
United  States  for  the  district  of  Nebraska,  the  object  and 
purpose  of  the  action  being  a  foreclosure  of  the  mortgage. 
This  evidence  consisted  of  the  testimony  of  Judge  Appel- 
get  and  of  plaintiff's  attorney^ who  show  quite  clearly  that 
the  notes  involved  in  the  two  actions  were  one  and  the  same. 
In  addition  to  this,  the  note  shows  to  have  been  trimmed 
and  torn  in  such  a  way  as  to  excite  a  suspicion  that  some- 
thing had  been  cut  and  torn  off  which  it  was  not  desired 
should  appear  thereon.  The  burden  of  proof  being  upon 
the  plaintiff  to  show  that  he  was  an  innocent  holder  of  the 
note  by  purchase  for  value  before  maturity,  and  without  no- 
tice of  defenses  (  Wortendyke  v,  Meehan,  9  Neb.,  229),  the 
finding  of  the  district  court  that  he  had  failed  to  establish 
the  fact  cannot  be  molested. 

Upon  consideration  of  the  whole  case  we  are  satisfied  that 
the  decree  of  the  district  court  was  correct.  It  is  therefore 
affirmed. 

Judgment  affirmed. 


The  other  judges  concur. 
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JofilAH  W.  EOGERS  V.  GeORGE  SaMPLE   ET  AL. 

[Filed  Dbcbmbsb  4, 1889.] 

1.  Jurors :  Separation  Bbfobb  Retubning  Yebpict.  It  is  no 
cause  for  settiDg  aside  the  verdict  of  a  jnry  that  when  agreed 
it  is  written  and  sealed  and  the  jary  separate,  by  agreement  of 
the  parties,  if  afterwards  they  come  into  ooart  and  report  the 
sealed  verdict.  (See '^SWZi/Tv.  Gi/der^  8  Ohio,  405.) 

3.  InsufQ-cient  Verdiot :  CoBBEcnoir.  In  all  cases  where  a  ver- 
dict as  returned  into  court  is  insufficient  in  substance  or  fonUi 
the  court  has  power  to  send  the  jury  back  to  correct  it. 

3.  fieplevill.  In  an  action  of  replevin  in  a  justice's  court,  or  a 
county  court,  where  the  jury  find  for  the  plaintiff  and  assess  his 
damages  for  the  wrongful  detention  of  the  property  by  the  de- 
fendant, it  is  unnecessary  for  them  to  find  whether  the  plaintiff 
has  the  right  of  property  or  the  right  of  possession  therein. 

Error  to  the  district  court  for  Douglas- county.  Tried 
below  before  Groff,  J. 

/.  W.  Rogers,  and  Park  Oodwin^  for  plaintifiF  in  error : 

No  verdict  can  be  corrected  after  the  jury's  discharge. 
{Davis  V.  Nelighy  7  Neb,,  78;  Longfellow  v.  State,  10  Id.,  105; 
Code,  sees.  290,291.)  The  verdict  in  this  case  is  inconsist- 
ent and  no  valid  judgment  can  be  founded  upon  it.  {Hew-' 
son  V.  Sajin,  7  Ohio,  587 ;  Meredith  v.  Kennard,  1  Neb., 
316.)  The  judgment  should  have  been  for  the  plaintiff. 
(3Iercerv,  James,  6  Neb.,  412;  Eiseley  v.  Malehow,  9  Id., 
181;  Leighton  v.  Stuart,  10  Id.,  226;  Degering  v.  Flick, 
14  Id.,  460.) 

Geo.  F.  Brown,  contra: 

There  was  no  discharge  of  the  jury  and  the  separation 
of  the  jurors  was  not  improper.  (Suttifv,  Gilbert,  8  Ohio, 
405.)  Davis  v.  Neligh,  7  Neb.,  78,  if  applicable  at  all, 
tends  to  support  the  contention  of  defendants  in  error. 
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The  decision  in  Longfdbvo  v.  State  has  no  reference  to  civil 
actions. 

C!OBB,  J, 

This  case  is  brought  on  error  from  the  district  court  of 
Douglas  county.  The  plaintiff  in  error  sued  out  a  writ 
of  replevin  in  the  county  court  of  said  county  against  the 
defendants,  alleging  that  he  had  special  ownership  in  and 
was  entitled  to  the  possession  of  the  following  property : 
One  large  sorrel  horse,  seven  years  old,  with  white  stripe 
in  forehead,  of  value  |130 ;  one  dark  brown  stallion, 
eight  years  old,  medium  size,  of  value  $80 ;  one  small  sor- 
rel mare,  five  years  old,  white  in  the  face,  of  value  $75 ;  one 
bay  mare,  five  years  old,  of  small  size,  of  value  $90; 
one  other  bay  mare,  of  same  description,  of  value  $90;  one 
sorrel  mare,  six  years  old,  of  value  $90 ;  and  one  set  of 
double  harness,  of  the  value  of  $30 ;  total  value,  $585. 
That  defendants  have  wrongfully  detaiued  said  property,  to 
his  damage  to  the  amount  of  $5,  and  prays  judgment  for 
the  delivery  of  the  property,  or  for  the  value  thereof,  and 
for  his  damages. 

Of  this  writ  the  officer  made  return,  November  7, 
1887:  ^'Replevied  the  within  described  goods  and  chattels 
and  caused  them  to  be  appraised  by  two  responsible  persons 
of  said  county,  whose  valuation  in  writing  is  herewith  re- 
turned, and  have  taken  the  undertaking  of  Andrew  Mur- 
phy, surety  for  defendants,  in  the  sum  of  $800,  which  is 
herewith  returned,  and  have  delivered  the  property  to  the 
plaintiff  and  have  served  copies  of  this  writ  on  defendants.'^ 

The  defendants  appeared  and  answered  by  their  attor- 
neys. 

There  was  a  trial  to  a  jury,  and  it  was  agreed  by  the 
parties  that  when  the  jury  made  their  verdict  the  same  be 
sealed  and  delivered  to  the  constable  and  officer  in  charge 
of  the  jury;  in  pursuance  of  which  .the  following  verdict 
was  rendered  and  delivered : 
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"We,  the  jury,  duly  impaneled  and  sworn  to  try  the  is- 
sue between  the  said  parties,  do  find  for  the  plaintiff  and  do 
assess  his  damages  at  the  sum  of  one  dollar,  and  the  re- 
turn of  all  the  horses  in  dispute  to  Lucian  Woodworth,  ex- 
cepting the  horse  known  as  the  Howard  horse. 

"(Signed)  E.  R.  Ringer,  ForemanJ^ 

And  the  said  verdict  being  irr^ular,  and  the  jury  not 
being  present,  the  court  ordered  the  jury  to  be  brought  in 
at  two  o'clock  P.  M.  to  make  their  verdict  regular,  to  which 
the  plaintiff  excepted.  The  jury  having  appeared,  they 
were  sent  to  the  jury  room,  and  returned  into  court  their 
corrected  verdict,  adding  to  their  former  verdict  the  words, 
"  the  value  of  said  horses  to  be  returned  is  $330,'^  which 
was  signed  by  their  foreman. 

On  which  verdict  judgment  was  rendered  that  the  plaint- 
iff return  the  horses  replevied  to  the  defendant  Wood- 
worth,  excepting  only  that  known  as  the  Howard  horse, 
and  that  if  return  cannot  be  made,  the  defendant  Wood- 
worth  recover  against  the  plaintiff  the  sum  of  (329,  the 
value  of  the  property,  less  the  amount  of  plaintiff's  damages 
found  by  the  verdict,  and  that  each  party  pay  his  own  costs, 
taxed  at  |14.86  and  $10.55  respectively. 

Which  judgment  and  proceedings  were  taken  to  the  dis- 
trict court  of  said  county  to  be  reviewed  on  the  following 
errors: 

1.  In  recalling  the  jury,  on  the  day  after  the  trial,  after 
they  had  given  their  verdict  and  had  been  discharged  and 
dispersed. 

2.  In  receiving  the  second  verdict,  and  in  so  doing  acted 
without  jurisdiction. 

3.  In  rendering  judgment  on  the  pretended  second  ver- 
dict after  recalling  the  jury,  which,  after  being  discharged, 
had  no  jurisdiction  or  authority  in  law  to  find  any  other  or 
separate  or  different  verdict  from  that  first  found. 

4.  In  not  finding  judgment  on  the  first  verdict  found, 
and  sealed  and  delivered  to  the  court,  and  announced  to 
the  parties  to  the  suit 
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6.  In  overruling  the  objection  of  the  plaintiff  to  the 
recalling  of  the  jurors  and  of  their  action  in  the  case. 

The  defendants  in  error  having  been  duly  served  by  mesne 
process  the  cause  was  argued  in  error  to  the  district  court 
and  on  consideration  the  court  found  no  error  in  the  pro- 
ceeding in  the  record  of  the  court  below,  which  was  affirmed 
with  costs. 

This  case  presents  two  questions :  First,  Was  the  ver- 
dict void  by  reason  of  the  facts  connected  with  its  finding? 
and  Second,  Was  it  sufficient  in  form  and  substance  to  sup- 
port the  judgment  of  the  court? 

As  to  the  first  point :  The  judgment  of  the  district  court^ 
in  denying  the  petition  in  error,  is  fully  sustained  by  the 
authority  of  the  supreme  court  of  Ohio,  in  the  case  cited 
by  counsel  for  defendant  in  error,  Sutiiffv.  Gilbert,  8  Ohio, 
405,  a  case  precisely  in  point.  Agaiu,  it  appears  from  the 
record  that,  when  the  case  was  submitted  to  the  jury,  it 
was  mutually  agreed  by  the  parties  that  when  the  jury 
should  make  up  their  verdict,  the  same  should  be  sealed 
and  delivered  to  the  officer  in  charge  of  the  jury.  The  ob- 
'  ject  of  this  agreement  was  obviously  to  relieve  the  jury  of 
the  necessity  of  remaining  out  all  night,  or  of  having  the 
court  and  parties  recalled  to  the  court  house,  probably  in 
the  middle  of  the  night,  to  receive  the  verdict;  and  it  com- 
prehended the  possible  necessity  of  doing  precisely  that 
which  was  done,  the  recalling  of  the  jury  and  sending 
them  back  to  put  their  verdict  in  proper  form.  This  is  a 
matter  of  daily  occurrence,  or  once  was,  in  district  courta 
and  is  possible  in  every  case  where  parties  agree  that  a 
jury  may  seal  their  verdict. 

The  second  question  must  be  decided  upon  a  oonstruo- 
tion  of  the  statute.  There  can  be  no  dispute  that  the  pro- 
visions of  the  statute  for  the  government  of  justices  of  the 
peace,  in  actions  of  replevin,  are  also  applicable  to  such  ac- 
tions in  county  courts.  These  provisions,  so  far  as  they 
relate  to  the  verdict  and  judgment,  are  contained  in  sec- 


Vol.  28]       SEPTEMBER  TERM,  1889.  145 


Bogen  V.  Sample. 


tions  1041  and  1042  of  the  Civil  Code.  Those  of  the 
latter  section  only  are  deemed  applicable  to  the  case  at 
bar;  I  quote  the  section:  ''Sec.  1042.  In  all  cases  where 
the  property  has  been  delivered  to  the  plaintiff,  where  the 
jury  shall  find  for  the  plaintiff  on  trial,  or  on  inquiry  of 
damages  they  shall  assess  adequate  damages  to  the  plaint- 
iff for  the  illegal  detention  of  the  property,  for  which  with 
costs  of  suit  the  justice  shall  render  judgment  against  the 
defendant." 

In  the  case  at  bar,  the  property  had  been  delivered  to  the 
plaintiff,  and  the  jury  found  for  the  plaintiff  on  the  trial. 
They  assessed  damages  to  the  plaintiff,  with  which  sum  he 
seems  to  have  been  satisfied.  The  verdict,  then,  possesses 
all  of  the  elements  necessary  to  sustain  a  judgment  in  favor 
of  the  plaintiff  for  the  sum  of  one  dollar  damages  and  costs 
of  suit.  But  no  judgment  for  either  damages  or  costs  was 
rendered  for  the  plaintiff  below  or  against  the  defendant  in 
error. 

There  is  no  bill  of  exceptions  in  this  case  as  it  comes  to 
this  court,  nor  does  it  appear  that  there  was  one  as  it  was 
considered  in  the  district  court;  neither  was  the  answer 
of  the  defendants  returned  with  the  transcript.     The  affi- 
davit in  replevin  and  the  verdict  of  the  jury,  together  with 
the  formal  petitions  in  error,  are  all  that  come  before  us. 
From  the  affidavit  in  replevin  it  appears  that  the  plaintiff 
claimed  to  have  a  special  ownership  in,  and  to  be  entitled 
to,  the  possession  of  six  horses  and  one  set  of  harness,  and 
that  the  defendants  wrongfully  detained  said  property,  to 
his  damage  of  the  sum  of  five  dollars.     In  addition  to 
what  is  stated  above,  it  does  appear  by  the  return  of  the 
order  of  replevin  by  the  officer,  that  all  of  said  property 
was  taken  by  him  and  delivered  to  the  plaintiff,  he  giving 
bond  therefor  in  the  sum  of  $800,  said  property  having 
been  previously  appraised  in  accordance  with  the  statute. 
It  is  fairly  inferable  from  the  verdict  that  the  jury,  in 
fact,  found  that  the  plaintiff  was  the  owner  of  one  of  said 
10 
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horses,  or,  at  least,  was  entitled  to  the  possession  of  one  of 
them,  and  that  he  was  damaged  to  the  amount  of  one  dol- 
lar by  its  unlawful  detention  by  the  defendants,  but  that 
the  defendants,  from  whose  possession  all  of  said  property 
had  been  replevied,  were  entitled  to  a  return  of  all  the  bal- 
ance thereof.  Upon  the  verdict,  as  set  out  in  the  statement, 
the  court  rendered  judgment  in  favor  of  the  defendant  for 
a  return  to  him  by  the  plaintiff  of  all  of  said  property,  ex- 
cept one  horse  described  by  name,  and  that  if  such  return 
could  not  be  made,  then  for  the  sum  of  three  hundred  and 
twenty*nine  dollars,  the  value  of  said  property,  less  the 
sum  of  one  dollar  allowed  as  damages  to  the  plaintiff  by 
the  terms  of  the  verdict.  While  it  must  be  confessed  that 
these  proceedings  in  the  county  court  cannot  be  held  up  as 
a  model  for  the  forms  of  jurisprudence,  I  see  no  error  in 
them  of  which  the  plaintiff  in  error  can  take  advantage  by 
this  proceeding. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


J.  P.  OiBBONS  V.  Harlak  P.  Sherwin  et  ai- 

[Filed  Dbckmbkb  4, 1889.] 

1.  InBtruotioni  giTen  and  reftised  examined,  and  hdd^  no  error  in 
snch  giving  and  refasal. 

S.  A  widtten  instrument  set  out  in  the  opinion  oonstmed,  and 
hddf  to  eTidenoe  a  sale,  and  not  merely  an  option  to  purchase. 

Error  to  the  district  court  for  Lancaster  county.    Tried 
below  before  Field,  J. 

/•  i2.  Wd^der,  for  plaintiff  in  error : 
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An  instruction  is  erroneous  which  tends  to  mislead  the 
jury  or  withdraw  from  it  a  question  of  fact.  {Esterly  v.  Van 
Siijke,  21  Neb.,  614 ;  Severance  v.  Melick,  15  Id.,  614 ;  Hdr-' 
rison  v.  Baker,  Id.,  46 ;  Meredith  v.  Kennardj  1  Id.,  319.) 
A  party  has  a  right  to  have  instructions  given  without 
modification  when  they  are  proper  and  not  covered  by  other 
instructions.  {Severance  v.  Melick,  supra  ;  Housd  v.  ThrcUl, 
18  Neb.,  488 ;  MaUhemon  v.  Burr,  6  Id.,  320.) 

J.  TFl  Lanfsingy  and  Robert  Ryan,  contra  : 

The  instructions  given  omit  no  points  asked  by  plaintiff 
in  error  and  are  as  favorable  to  him  as  the  law  of  the  case 
would  warrant.  {Love  v.  Milter,  53  Ind.,  294;  PhUlipa  v* 
Morrison,  3  Bibb  [Ky.],  105 ;  Atkinson  v,  Brottm,  20  Me., 
67 ;  AtiDood  v.  (Mb,  16  Pick.  [Mass.],  227 ;  Moses  v. 
Bierling,  31  N.  Y.,  462;  Wylie  v.  Bank,  61  Id.,  416; 
Clendenan  v,  Pancoast,  75  Pa.  St.,  213;  McArAur  r. 
Slason,  53  Wis.,  41 ;  MoOavook  v.  Woodlief,  20  How.  [U. 
8.],  221.) 

Cobb,  J, 

This  cause  was  brought  on  error  to  review  the  judgment 
of  the  district  court  of  Lancaster  county. 

The  plaintiffs  below,  Harlan  P.  Sherwin,  Frank  Sher- 
win,  and  James  H.  Pinkerton,  partners  under  the  name  of 
Sherwin,  Sherwin  &  Co.,  doing  business  as  real  estate 
agents  at  Lincoln,  Nebraska,  complained  of  J.  P.  Gibbons, 
defendant,  that  on  April  1,  1887,  the  defendant  placed 
with  them  as  agents  certain  real  estate,  to-wit :  Ten  acres 
of  land  out  of  the  southwest  quarter  of  section  18,  town 
10,  range  7,  in  said  county,  with  instructions  to  sell  the 
same  on  the  following  terms :  $15,000;  $500  cash,  $1,750 
in  fifteen  days,  $1,000  in  thirty  days,  $1,500  in  sixty  days, 
$1,500  in  ninety  days,  $2,000  in  four  months,  and  the  bal- 
ance to  remain  as  a  deferred  payment  on  the  land.     The 
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plaintlfis  sold  the  same  in  the  early  part  of  April,  1887, 
upon  the  terms  authorized,  and  became  entitled  to  receive 
$400  as  commission  for  their  services,  which  they  de- 
manded, and  which  the  defendant  refused  to  pay,  and  they 
pray  judgment  for  the  amount  with  interest. 

The  defendant  answered  and  denied  each  and  every  al- 
legation in  the  petition  contained ;  and,  for  a  second  de- 
fense, set  up  that  on  April  1,  1887,  he  placed  the  premises 
for  sale  with  the  plaintiffs  at  .other  and  different  terms 
than  those  stated  by  plaintiffs,  calling  for  much  larger  cash 
payments  than  therein  alleged;  that  on  the  3d  or  4th  day 
of  April  plaintiffs,  by  telegraph,  falsely  stated  to  the  de- 
fendant that  they  had  sold  said  premises  under  the  terms 
fixed  by  defendant,  and  called  him  to  Lincoln  from  the 
county  of  Saunders,  and  informed  him  that  Mrs.  L.  W, 
Colby,  and  Isabel  Bond  were  in  treaty  jointly  to  purchase 
the  premises,  but  on  different  terms  than  stated,  with  a 
small  cash  payment  of  only  (500  on  a  sale  at  $15,000,  and 
on  the  representations  of  the  plaintiffs  respecting  the  abil- 
ity of   Colby  and  Bond  to  perform  their  contract,  he  au- 
thorized the  plaintiffs  to  make  a  sale  to  them,  if  the  same 
were  done  on  their  proposal,  and  he  informed  thereof  by 
12  M.,  April  6,  1887;  that  afterwards  Colby  receded  from 
her  proposal,  and  refused  to  join  with  Bond  in  the  pur- 
chase, and  the  plaintiffs,  without  authority,  then  attempted 
to  perfect  the  transaction  on  such  special  terms  with  Bond 
alone  as  the  purchaser.     Nor  did  they  inform  defendant  of 
such  attempted  sale  by  noon  of  April  6,  following,  but 
later  in  the  day  informed  defendant  that  the  terms,  spe- 
cially by  him  made,  had  been  accepted,  and  transmitted  a 
draft  for  $500,  as  paid  by  the  purchasers,  inducing  defend- 
ant to  come  to  Lincoln  and  complete  the  transaction,  and, 
when  defendant  arrived  at  Lincoln  and  ascertained  the 
true  state,  he  refused  to  consummate  or  accept  the  proposal 
to  sell  the  premises  on  such  terms  to  Isabel  Bond  alone, 
and  wholly  terminated  the  plaintiffs'  agency,  and  returned 
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U)  Bond  her  draft,  which  she  accepted,  by  which  no  com- 
miasions  were  ever  earned  or  due  to  plaintiffs. 

And  for  a  third  d^fense^  and  for  affirmative  relief,  the 
defendant  says  that  on  April  3^  1887,  the  plaintiffs,  being 
their  agents  to  sell  certain  real  estate  of  defendant  according 
to  the  terms  to  them  given,  falsely  informed  defendant  that 
said  premises  had  been  sold  under  their  agency,  and  re- 
quested defendant  to  come  to  Lincoln  to  consummate  such 
sale,  which  defendant  at  great  expense,  on  tlie  faith  of  such 
false  reports  from  them,  did,  and  afterwards  on  April  6, 
1887,  in  violation  of  instructions  to  them,  they  pretended 
to  sell  said  premises  to  Isabel  Bond,  and  again  falsely  in- 
formed defendant  that  they  had  sold  the  premises  in  ac- 
cordance with  instructions  under  a  proposal  communicated 
to  him  under  their  first  false  report  aforesaid ;  and  thereby 
again  induced  the  defendant  to  come  to  Lincoln,  at  great 
expense,  and  on  his  arrival  found  that  plaintiffs,  without 
authority,  had  signed  his  name  to  a  contract  for  sale  of  said 
premises  to  Isabel  Bond,  and  finding  his  affairs  so  meddle- 
somely  complicated  by  the  action  of  plaintiffs,  he  had  to 
have  recourse  to  legal  counsel,  and  was  put  to  great  ex- 
pense in  getting  advice,  and  the  loss  of  time  in  extricating 
himself,  to  his  damage  $40. 

The  plaintiffs  moved  to  strike  out  the  third  defense  of 
the  answer  of  defendant,  for  the  reasons  that  the  same  was 
not  set  up  in  the  court  below,  and  was  different  and  new 
matter  of  defense,  which  motion  was  sustained  and  the 
third  defense  was  stricken  out. 

There  was  a  trial  to  a  jury  with  a  verdict  for  the  plaint- 
iffs of  $452.89. 

The  defendant's  motion  for  a  new  trial  was  overruled, 
and  having  taken  exceptions  on  the  record  the  case  is  brought 
by  the  plaintiff  in  error  to  review  the  judgment  of  the 
court  below  on  the  following  assignments  of  error: 

1.  The  court  erred  in  excluding  the  evidence  of  the  pend- 
ency of  negotiation  by  defendant  to  enter  into  another 
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business  that  required  him  to  determine  on  that  day  of  the 
transaction  in  controversy. 

2.  In  giving  the  eighth  instruction  on  its  own  motion. 

3.  In  giving  the  seventh  instruction  on  its  own  motion. 

4.  In  refusing  the  instructions  requested  by  defendant, 
Noe.  1,  2,  3,  4,  6,  6,  7,  8,  and  9. 

5.  In  overruling  the  motion  for  a  new  trial. 

6.  The  verdict  is  contrary  to  the  evidence  and  the  in- 
structions of  the  court. 

There  were  two  principal  questions  submitted  to  the 
jury :  First,  whether  the  instructions  of  the  plaintiff  in 
error  to  Sherwin  and  company  constituted  an  autliority 
to  make  the  sale  in  controversy  to  the  parties  to  whom 
the  sale  was  afterwards  claimed  to  have  been  made,  or 
whether  that  authority  restricted  them  to  a  sale  to  Bond 
and  Colby.  There  was  conflicting  evidence  upon  this 
point,  which  it  is  not  deemed  necessary  to  set  out  at  length. 
It  appears  from  the  bill  of  exceptions  that  Gibbons  had 
left  the  sale  of  the  ten  acres  of  land  in  question  in  the 
hands  of  the  Sherwin  Co.,  as  real  estate  agents,  under  cer- 
tain verbal  instructions  not  stated  in  the  evidence.  On 
April  1,  1887,  he  wrote  the  Sherwins  instructing  them  to 
keep  the  land  on  the  market  at  the  price  of.  $15,000  and 
on  the  following  terms  of  payment :  Cash  $2,250,  in  thirty 
days  $1,000,  in  sixty  days  $1,600,  in  ninety  days  $1,500, 
in  four  months  $2,000,  and  the  balance,  $6,700,  to  be 
secured  by  mortgage  on  the  property,  due  January  5,  1 889, 
at  eight  per  cent  interest,  the  mortgagee  to  receipt  for  pay- 
ments in  sums  not  less  than  $500,  at  any  time  when  ten- 
dered before  due,  and  to  release  on  such  lots  as  are  selected 
by  the  mortgagor  in  proportion  to  the  amount  of  mort- 
gage. Subsequently,  and  prior  to  the  4th  of  April  follow- 
ing, the  Sherwins  received  an  offer  of  purchase  for  the 
land  from  Mrs.  Isabel  Bond,  of  $15,000,  on  payments  in 
a  manner  somewhat  different  from  the  terms  of  Gibbons; 
precisely  what  that  difference  was  does  not  fully  appear, 
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bat  it  does  appear  that  the  cash  payment  was  to  have  been 
less,  and  consequently  the  time  payments  correspondingly 
more  than  that  of  Gibbons.  Tiiis  offer  was  accepted  by 
the  Sherwins  conditional  of  its  being  approved  by  Gib- 
bons; and  on  the  4th  of  April  they  telegraphed  Gib- 
bons that  the  property  was  sold,  and  for  him  to  come  up 
to-morrow.  On  the  next  day,  April  5,  Gibbons  was  at 
the  office  of  Sherwin  &  Co.^  and  learned  from  them  the 
acts  stated.  What  these  facts  were^  and  what  Sherwin 
&  Co.  then  informed  Gibbons,  as  to  the  party,  or  parties 
who  had  made  the  proposition  to  purchase,  which  had 
been  conditionally  accepted,  are  involved  in  a  considerable 
d^ree  of  uncertainty. 

It  appears  from  the  cross-examination  of  Mrs.  Bond 
(as  a  witness  on  the  part  of  defendants  in  error),  that  she 
was  the  active  party  in  negotiating  this  purchase;  that  at 
that  time  she  and  Mrs.  L.  W.  Colby  were  doing  some 
business  together,  and  that  it  was  her  understanding — to 
use  her  language — '^  that  she  supposed,  at  that  time,  that 
Mrs.  Colby  was  going  in  with  her."  There  was  the  sum 
of  $100  earnest  money  paid  down  to  Sherwin  &  Co.  on  this 
conditional  purchase.  The  money,  Mrs.  Bond  states,  was 
all  her  own,  though  it  was  paid  as  that  of  Bond  and  Colby, 
becaude  '^she  supposed  Mrs.  Colby  was  going  in  with 
her." 

It  further  appears  from  Mrs.  Bond's  evidence  that  Mrs. 
Colby  was  to  have  sent  her  $100,  to  go  into  this  business 
immediately,  the  next  morning  after  her  payment  of  that 
amount,  and  (to  use  her  words)  "that  did  not  come,  that 
left  her  out,  and  they  made  a  new  deal  after  that."  It  also 
appears  from  her  evidence  that  after  Mrs.  Colby  was  left 
out  Mrs.  L.  C.  McLennan  joined  Mrs.  Bond  in  the  pur- 
chase, but  finally,  and  before  its  consummation,  she,  in  turn, 
drew  out. 

To  return  to  the  interview  between  Gibbons  and  the 
Sherwins  on  April  6:  It  appears  that   Gibbons  came  to 
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their  office  early  in  the  day  and  was  informed  of  the  par- 
ticulars of  the  pending  proposition  to  purciiase  the  land, 
whid)  had  been  accepted,  subject  to  his  approval.  It  does 
not  appear  to  any  certainty  whether  he  was  informed  that 
the  conditional  purchase  had  been  made  by  Mrs.  Bond 
alone,  or  in  connection  with  Mrs.  Colby,  so  far  as  the 
evidence  on  the  part  of  plaintiffs  below  shows.  Indeed 
it  is  left  in  entire  doubt,  so  far  as  their  evidence  goes, 
whether  the  plaintiffs  below  informed  their  principal  at 
all  of  the  names  or  personnel  of  the  purchaser.  Gibbons, 
however,  did  not  accept  or  approve  of  the  terms  of  the 
conditional  sale,  but  according  to  the  evidence  of  defend- 
ants in  error  he  made  and  gave  them  a  counter  proposi- 
tion^ which  one  of  the  agents  set  down  in  pencil  on  the 
face  of  the  letter  of  April  1,  as  follows :  '^  Cash  $500,  in 
fifteen  days  $1,000,  in  thirty  days  |1,750,  leaving  the 
terms  as  to  the  balance  of  the  payments,  the  mortgage,  etc., 
unchanged.'^  Upon  these  new  terms  being  given,  Mr. 
Frank  Sherwin,  as  he  states  in  his  evidence,  spoke  up  and 
said  that ''  he  would  take  these  terms  and  go  to  their  party, 
and  see  if  he  could  make  the  sale  on  them«"  In  answer  to 
the  question,  whether  he  then  stated  who  that  party  was,  he 
said,  "  I  think  I  did ;  I  think  I  mentioned  Mrs.  Bond ;  I 
believe  so,^'  and  stated  that  he  went  and  saw  Mrs.  Bond, 
and  talked  with  her,  and  gave  her  the  terms ;  that  she  said 
she  thought  she  could  make  it,  but  thought  she  would 
have  to  make  some  different  arrangements,  in  some  way ; 
that  witness  returned  and  told  Mr.  Gibbons  and  his  part- 
ners, in  their  office,  what  Mrs.  Bond  had  said.  It  seems 
that  Gibbons  was  in  a  hurry  to  return  home,  as  it  ap- 
proached train  time,  and  as  the  witness  puts  it,  said,  ^' Well, 
boys,  we  will  leave  it  just  that  way,  and  I  will  give  you  till 
noon  to-morrow  to  close  the  sale  on  my  terms  that  I  have 
made."  The  witness  also  testified  that  Gibbons  wished  to 
be  notified  at  once,  if  they  made  the  sale.  In  reply  to  the 
question,  what,  if  anything,  was  said  during  that  conversa- 
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tion  about  Mrs.  Colby  being  a  party  to  the  purchase^  the 
witness  answered  'Hhere  was  nothing  said.'' 

Tlie  testimony  of  the  plaintiff  in  error,  in  his  own  be- 
half, conflicts  sharply  with  that  of  the  defendants  on  that 
point,  so  that  it  was  a  question  for  the  jury  whether  au- 
thority was  given  to  sell  generally,  or  to  Mrs.  Bond  alone, 
or  was  restricted  to  a  sale  to  Bond  and  Colby.  It  will  be 
admitted  that  this  question  was  required  to  be  fairly  given 
and  stated  to  the  jury,  by  the  court,  in  proper  instructions. 
For  this  purpose  the  defendant  in  the  court  below  pre- 
sented four  instructions  specially  applicable  to  this  point. 
These  were  refused,  and  the  court,  upon  its  own  mo- 
tion, gave  the  fifth  instruction  of  the  court's  series,  which, 
though  not  so  complete  and  exhaustive  of  the  question,  is 
comprehensive,  and  seems  to  fairly  present  the  subject  to 
the  jury,  and  was  given  without  exceptions,  on  the  trial, 
by  either  party.  The  instruction  is  possibly  open  to  the 
objection  of  counsel,  in  his  argument,  that  it  refers  to  a 
possible  ratification  of  the  sale  by  the  defendant,  of  which 
there  was  no  evidence;  but  as  the  instruction  was  deliv- 
ered by  the  court  without  objection,  and  without  exception 
being  taken,  that  point  will  not  be  further  considered  here. 

The  second  question  presented  is,  whether  there  is  a  sale 
in  fact  by  Sherwin  &  Co.  such  as  would  entitle  agents 
to  charges  for  commissions  thereon  from  Gibbons,  or 
whether  the  alleged  sale  was  merely  an  option  to  buy,  to 
purchasers.  This  question  must  be  decided  chiefly,  if  not 
wliolly,  by  the  terms  of  the  receipt  given  by  Sherwin  & 
Co.  in  the  name  of  Gibbons  for  the  cash  payment  made 
by  the  alleged  purchasers  as  follows : 

"  $500.  Lincoln,  Neb.,  April  6,  1887. 

"Received  of  Mrs.  M.  Isabel  Bond  and  J.  C.  McLennan, 
five  hundred  dollars,  as  part  of  the  purchase  money  on  the 
W.  i  of  the  8.  i  of  the  S.  W.  i  of  section  18,  town- 
ship 10  north,  of  range  seven  east,  of  the  6th  P.  M.,  in 
Lancaster  couuty,  and  state  of  Nebraska.     The  price  of 
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said  land  is  $15,000,  of  which  twenty-two  hundred  and 
fifly  dollars  is  to  constitute  the  first  payment,  which  must 
be  paid  on  or  before  April  21,  1887,  or  this  five  hundred 
dollars  is  to  be  forfeited.  Upon  the  payment  of  the  first 
payment  of  $2,250  I  will  deliver  to  the  above  named  par- 
ties contracts,  on  which  they  are  to  make  the  following 
payments  on  said  lands,  viz  : 

"$1,000  to  be  paid  May  6, 1887,  on  or  before. 

"$1,500  to  be  paid  June  6, 1887,  on  or  before. 

"$1,500  to  be  paid  July  6, 1887,  on  or  before. 

"$2,000  to  be  paid  August  6,  1887,  on  or  before. 

"  Upon  the  payment  of  which  I  will  deliver  a  warranty 
deed  to  said  premises  subject  to  a  certain  mortgage  of 
$6,760.  All  of  the  above  payments  are  to  draw  interest  at 
the  rate  of  8  per  cent. 

"J.  P.  Gibbons, 

"  By  Sherwin,  Sherwin  &  Co., 

"  His  AgerUs, 

"Endorsed:  Filed  October  11,1887.  C.  M.  Parker, 
county  judge.'^ 

It  will  be  observed  that  this  paper  has  no  provision  of 
an  option  to  purchase.  It  is  an  acknowledgment  of  $500 
received  as  a  part  of  the  purchase  money.  Its  terms 
throughout  are  those  of  purchase  and  sale,  subject  to  a 
specified  forfeiture  in  case  of  default  of  the  first  payment 
by  the  purchasers. 

I  do  not  think  that  it  can  be  doubted,  conceding  the  au- 
thority of  Sherwin,  Sherwin  &  Co.  to  bind  Gibbons  by  the 
contract  of  sale  of  the  land  to  Bond  and  McLennan,  had 
they  complied  with  the  terms  by  paying  or  tendering  the 
first  payment  less  the  sum  of  $500,  receipted,  that  they 
could  have  enforced  the  making  and  delivery  to  them  of 
the  contracts  specified,  against  him. 

The  construction  of  this  paper,  as  to  its  terms  and  effect, 
was  a  question  of  law  for  the  court,  and  not  a  question  for 
the  jury  uninstructed.     But  the  court  was  not  requested  lo 
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iDBtruct  the  jury  as  to  its  l^al  effect,  but,  on  the  contrary, 
was  requested  to  instruct  them  that  if  tliey  should  find  from 
the  evidence  that  the  contract  attempted  to  be  made  by  the 
plaintiffs  for  the  defendant  was  a  mere  option  to  take  the 
premises  at  the  price  stated,  but  that  the  purchasers  were 
not  bound  to  pay  the  price,  but  had  the  right  to  drop  the 
contract  by  their  forfeiture  of  the  advance  payment,  then 
the  jury  should  find  for  the  defendant.  This  proposition 
was  refused,  and  an  instruction  given  that  a  sale  such  as 
would  entitle  the  plaintiffs  to  a  verdict  must  not  be  a  con- 
ditional or  optional  one,  and  if  the  jury  should  find  from 
the  evidence  that  the  alleged  sale  made  by  the  plaintiffs 
was  an  option  to  take  the  premises  at  the  price  therein  named, 
but  that  the  purchasers  were  not  bound  to  pay  the  price, 
but  bad  the  right,  under  the  terms  of  the  sale,  to  drop  the 
contract  on  forfeiture  of  the  advanced  payment,  they  were 
then  instructed  that  such  a  sale  would  not  render  the  de- 
fendant liable. 

This  instruction  was  not  objected  to,  nor  exception  taken 
by  the  defendant,  and  it  is  admitted  in  the  brief  of  counsel 
that  it  is  substantially  the  same  as  that  requested  to  be 
given  on  the  subject. 

It  is  true  that  Mrs.  Bond,  in  her  testimony  upon  cross- 
examination,  gave  as  her  understanding  of  the  terms  of 
the  contract,  that  she  might  by  forfeiting  the  (500  paid 
abandon  the  contract  and  go  no  further  with  it,  but  it  need 
scarcely  be  said  that  even  in  an  action  directly  upon  this 
contract  she  would  not  have  been  able  to  vary  its  terms  by 
her  own  understanding  and  statement  of  its  meaning,  much 
less  in  the  present  collateral  proceedings. 

There  was  an  additional  question  raised  on  the  trial  in 
the  court  below,  and  insisted  on  in  the  brief  of  counsel, 
that  even  if  the  Sherwins  had  authority  to  sell  the  land  to  the 
parties  to  whom  they  claim  to  have  sold  it,  it  was  one  of 
the  terms  and  conditions  of  their  authority  that  Gibl)on8 
should  have  notice  of  the  sale  by  noon  of  the  next  day. 
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Counsel  says,  and  truly,  "  that  there  is  a  conflict  of  evidence 
on  this  matter,"  and  a  proper  instruction  that  if  the  jury 
found  from  the  evidence  (contrary  to  the  testimony  of  the 
defendant)  that  the  limitation  was  only  that  notice  should 
be  given,  (hen  the  sending  of  notice  (within  the  time 
limited)  would  be  sufficient. 

But  counsel  contend  that  the  defendant,  who  proposed 
the  terms,  could  fix  all  the  elements  of  the  proposal ;  that 
if  he  saw  fit  to  make  the  acceptance  depend  upon  the  actual 
receipt  of  the  notice,  he  could  do  so. 

While  I  am  inclined  to  the  opinion  that  had  the  proof 
shown  that  the  defendant  had  based  his  refusal  to  carry  out 
the  contract  upon  the  fact  that  notice  of  the  sale  did  not 
actually  reach  him  until  past  noon  of  the  6th  of  April,  he 
would  have  been  entitled  to  the  instruction  as  presented  by 
his  counsel,  and  that  that  part  of  the  instruction,  as  given 
by  the  court  and  excepted  to  by  counsel,  would  be  held  to 
be  erroneous,  it  does  not  appear  that  he  based  his  refusal 
upon  that  point. 

Under  date,  from  the  record  in  this  case,  "  Valparaiso, 
Neb.,  5-5,"  probably  intended  for  the  date  of  April  6,  Gib- 
bons wrote  to  tlie  Sherwins :  "  Your  reply  not  coming  by 
noon  to-day,  I  supposed  the  matter  was  dropped.  *  * 
I  am  now  going  to  Wahoo,  *  *  and  cannot  give  a 
definite  reply,  as  to  whether  I  will  accept  or  not,  until  I 
get  back  to-morrow  *  *  and  see  you  later."  On  the 
same  day  he  telegraphed,  "Don't  sell  property  on  any 
terms  until  further  notice."  As  to  the  fact  of  notice, 
whether  Gibbons'  instructions  to  the  agents  were  that  they 
must  sell  the  land,  if  at  all,  so  that  notice  should  reach  him 
by  noon  of  the  6th  of  April,  or  whether  their  authority  to 
.  sell,  on  the  terms  given,  must  be  exercised  before  12  M. 
of  that  day,  and  that  they  should  notify  him  immediately 
upon  the  consummation  of  the  sale,  there  is  a  sharp  and 
direct  conflict  of  evidence,  but  it  may  l>e  said  that  the  weight 
is  with  the  latter.     The  correspondence  of  the  defendant, 
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cited  as  of  the  6th  of  April,  does  not  imply  that  the  time 
set  for  notice  was  the  essence  of  the  contract,  or  that  the 
hour  appointed  was  material  to  him.  While  the  general 
proposition  that  a  vendor,  proposing  the  termsof  sale  of  land, 
may  choose  his  own  terms  will  not  be  disputed,  yet  when 
snch  party  has  employed  the  services  of  agents  to  assist  in 
making  such  sale,  and  the  agent  has  contributed  time, 
labor,  and  skill  in  conformity  with  instructions,  and  in  the 
act  of  successful  negotiation  the  vendor  sets  a  limit  of  time 
within  which  the  sale  must  be  terminated,  or  the  agency 
withdrawn,  and  adds  the  further  condition  that  the  sale 
shall  be  closed  and  notice  sent  him  at  a  distant  post  within 
a  limited  time,  and  the  agent  proceeds  in  good  faith,  and 
without  laches  on  his  part,  to  consummate  the  sale,  and  close 
it,  so  that  information  might  be  conveyed  to  the  principal 
OD  the  time  limited,  and  promptly  sends  information  of  the 
fact  by  the  usual  channel,  before  the  expiration  of  the  time 
limited,  and  by  any  casualty  or  failure  of  the  public  mails, 
or  telegraph,  such  information  is  miscarried  and  not  re. 
ceived  by  the  principal,  I  do  not  consider  that  the  mis- 
carriage of  the  notice  could  deprive  the  agent  of  his  right 
to  recover  for  services  actually  performed  on  a  gucmtum 
meruU, 

The  judgment  of  the  district  court  is  affirmed. 


Judgment  affirmed. 


The  other  judges  concur. 
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Joseph  E.  Cobbey  et  al.,  appellants,  v.  Indiana 
Knapp  et  al.,  appellees. 

[Filed  Deckmbbb  4, 1889.] 

1.  Money  Jadgment :  Intbbkst  Not  Rbquibbd.  The  plaintiib 
having,  in  acoordaDoe  with  the  original  decree  of  the  district 
court  in  this  caose,  paid  in  to  the  district  court  the  sum  of  $385, 
heldt  that  the  payment  of  said  money  within  the  time  required 
bj  the  said  decree  released  them  from  all  legal  obligation,  had 
any  existed,  to  pay  interest  upon  said  sum  other  than  up  to  the 
time  contemplated  by  the  terms  of  said  decree,  and  which  inter- 
est constituted  apart  of  said  sum  required  to  be  paid. 

3. :  Interest  Refunded.    The  defendant  O.  O.  R.  having 

paid  certain  sums  of  money  as  interest  on  certain  school  land, 
which  accrned  to  the  benefit  of  the  plaintiff,  held,  that  he  is  en* 
titled  to  be  repaid  the  same  with  legal  interest  thereon  from  the 
date  of  such  payments  respectively  to  the  date  of  such  repay- 
ment 

Appeal  from  the  district  court  for  Grage  county. 
Heard  below  before  Appelqet,  J. 

J.  E,  Oobbey,  for  appellants, 

X.  if.  Pemberion,  for  appellees  Indiana  and  C.  C,  Knapp. 

E.  0.  KreUinger,  for  appellee  Bichardson. 

Cobb,  J. 

For  the  fects  and  history  of  this  case  reference  is  made 
to  the  original  opinion  published  in  the  23d  vol.,  Nebraska 
Reports,  p.  679.  It  will  there  be  found  that  upon  the  orig- 
inal trial  the  district  court  found  all  of  the  issues  for  the 
plaintiffs;  but  nevertheless  ordered  them  to  pay  into  court, 
as  a  condition  of  obtaining  relief,  the  sum  of  $386,  an 
amount  previously  tendered  by  them  to  some  of  the  de- 
fendants, and  so  alleged  in  their  petition. 
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The  case  was  brought  to  this  court  ou  appeal  by  the  de- 
fendant Richardson.  •  On  the  first  trial  he  offered  to  prove 
that  since  the  assignment  of  a  certain  contract,  involved  in 
the  suit,  to  him  he  had  paid  into  the  county  treasury  of 
«Gage  county  $64.80  for  the  use  of  the  school  fund  of  the 
state  of  Nebraska,  as  interest  money  on  the  school  land 
contract  involved  in  the  controversy. 

In  the  opinion  of  this  court,  referred  to,  it  was  held  that 
the  defendant  Richardson,  by  virtue  of  the  assignment  to 
him  of  the  contract  therein  referred  to,  was  subrogated  to 
the  rights  of  the  defendant  Knapp  in  the  said  moneys  tend- 
ered to  him,  and  which  had  been  ordered  to  be  paid  into 
court  by  the  plaintiffs,  in  the  decree  of  the  district  court, 
and  was  also  entitled  to  the  repayment  of  such  sums  of 
money  as  he  had  expended  in  good  &ith  for  the  purpose  of 
protecting  the  security,  and  which  had  inured  to  the  bene- 
fit of  the  plaintiffs;  and  that  with  such  exception  the  decree 
of  the  district  court  was  correct;  but  to  that  extent  it  must 
be  modified.     The  final  paragraph  is  as  follows : 

^'The  decree  of  the  district  court  is  reversed,  and  the 
cause  remanded  to  that  court  with  instructions  to  render  a 
decree  requiring  plaintiffs  to  pay,  not  only  $385,  but  the 
amount  of  money  actually  expended  by  defendant  in  the 
payments  referred  to^  if  any  such  payments  were  made, 
with  the  legal  interest  thereon,  and  that  upon  such  payment 
the  prayer  of  the  petition  be  granted  and  a  decree  rendered 
accordingly  •'* 

Upon  the  cause  returning  to  the  district  court  the  de- 
fendant Richardson  was  permitted  to  file  an  amended  an- 
swer, as  is  presumed  for  the  purpose  of  enabling  him  to 
prove  the  payments  of  interest  on  the  school  contract,  evi- 
dence of  which  was  probably  rejected  at  the  first  trial  on 
the  ground  that  such  payments  were  made  after  the  com- 
mencement of  the  snit.  But  the  amended  answer  as  filed 
was  by  no  means  confined  to  that  subject. 

On  the  second  trial  the  defendant  Richardson  proved 
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that  on  March  26^  1886,  he  had  paid  to  the  treasurer  of 
Gage  eonntj,  as  interest  on  the  school  land  contract,  the  sum 
of  $32.40,  probably  the  interest  for  the  year  1885,  and  on 
December  31,  1886,  had  paid  to  said  treasurer  for  interest 
due  to  the  state,  on  the  contract  for  the  year  1886,  $32.40.* 

The  plaintiffs,  on  said  trial,  by  the  clerk  of  the  district 
court,  and  by  the  records  of  the  court,  proved  that  on  Aug- 
ust 15, 1887,  under  the  decree  of  that  court,  in  this  aciiou, 
they  had  paid  into  court,  for  the  use  of  I.  Knapp,  one 
of  the  defendants,  the  sum  of  $385.  There  was  other  evi- 
dence introduced  by  either  party,  not  deemed  important  to 
consider  here.  The  controversy  on  said  trial,  in  addition 
to  the  payment  of  the  interest  on  the  school  land  con- 
tract by  the  defendant  Richardson,  seems  to  have  been  de- 
voted chiefly  to  the  question,  whether  the  plaintiffs  should 
be  required  to  pay  interest  on  this  sum  of  $385  by  them 
paid  into  court  pursuant  to  the  decree.  This  decree  pur- 
ports to  have  been  made  and  entered  ou  June  1 6, 1887. 
The  money  was  paid  into  court  on  the  15th  day  of  August 
following.  This  is  deemed  a  reasonable  time  within  which 
to  perform  the  conditions  of  a  decree  of  court  for  the  per- 
formance of  an  act,  where  the  time  is  not  specifically  limited. 
The  language  of  the  decree  is  to  pay  into  court  the  sum  of 
$350  with  interest  at  ten  per  cent  per  annum  from  the 
twelfth  day  of  March,  1885,  to  the  twelfth  day  of  March, 
1886.  This  would  amount  to  the  sum  actually  paid  in, 
and  the  language  precludes  the  construction  that  interest 
after  March  12,  1886,  should  be  calculated  on  that  sum; 
and  I  think  it  clear  that  the  plaintiffs  upon  paying  the  full 
sum  required  by  the  decree  were  absolutely  relieved  of 
any  supposed  obligation  growing  out  of  the  tender  of  the 
original  sum,  or  of  their  obligation  to  pay  it. 

On  tlie  trial  of  the  second  action  the  district  court  made 
certain  findings,  and  entered  a  decree  by  which  the  plaint- 
iffs were  required  to  pay  to  the  defendant  Richardson, 
within  thirty  days,  the  sum  of  $518.76,  or  in  default tliereof 
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that  the  lands,  in  the  petition  described,  be  sold  as  upon 
execution  to  pay  said  sum,  and  that  the  plaintiffs  have  judg- 
ment and  decree  as  prayed  in  their  petition,  subject  however 
to  the  claim  of  defendant  Bicbardson  for  $518.76.  This 
decree  we  think  to  be  erroneous,  in  respect  to  the  amount 
to  be  paid  to  Richardson.  It  utterly  ignores  the  payment 
by  the  plaintiffs  of  the  sum  of  $385  into  the  district  court 
pursuant  to  the  original  decree,  which  sum,  as  I  understand 
it,  though  paid  in  for  the  benefit  of  Knapp,  passed  to  the 
credit  of  Richardson  by  virtue  of  Knapp's  assignment,  and 
is  his  property,  to  be  paid  to  him  on  demand. 

So  much  of  said  findings  as  relates  to  the  two  payments 
of  $32. 40  each  is  correct.  The  decree  of  the  district  court 
is  therefore  reversed,  and  a  decree  will  be  entered  in  this 
court  giving  the  plaintiffs  the  relief  demanded  by  the  orig- 
inal petition,  on  condition  that  they  pay  or  tender  to  the 
defendant  Richardson,  or  his  attorney  of  record,  within 
sixty  days  from  the  entering  of  such  decree,  the  sum  of 
$64.80  with  interest  on  one-half  from  March  22, 1886,  to 
date  of  payment,  at  seven  per  cent  per  annum,  and  on  a  like 
sum  from  January  1, 1887,  at  the  same  rate  of  interest. 

The  costs  in  the  court  below  will  be  apportioned  be- 
tween the  parties  according  to  the  rule  of  the  decree  of  that 
court. 

Judgment  aooobdingly. 
The  other  judges  concur. 


II 
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August  Sanders  y.  Qeobge  F.  Quick  et  al. 

[Filed  Drcsmbeb  4, 1889.] 

1.  Witnesses:  Gbbdibility:  Question  of  Fact.  In  an  acUon 
by  A,  B  &  C  against  D  to  recover  for  money  had  and  received  by 
.  the  defendant  **  to  and  for  the  nee  of  the  plaintifia,'*  etc,  the  an- 
swer of  the  defendant  in  effect  alleged  payment.  Held^  There  be- 
ing a  direct  conflict  in  the  evidence  that  the  qnestion  of  the  cred- 
ibility of  the  witneaaes  was  for  the  jory,  and  the  preponderance 
of  evidence  against  the  yerdict  not  being  so  great  as  to  show 
that  it  was  clearly  wrong,  the  Tardict  wonld  not  be  set  aside. 

3.  Supreme  Court:  Submission  Without  Bribips.  Where  a 
cause  is  submitted  without  briefs  pointing  out  objections  to  in- 
structions given  or  refused,  such  instructions  will  not  be  exam- 
ined. 

Error  to  the  district  court  for  Lancaster  ooanty.  Tried 
below  before  Field,  J. 

D.  (?•  Covainay,  and  J.  E.  PhiipoU,  for  plaintiff  in  er- 
ror. 

/.  P.  MauUy  and  C  M.  Parker^  oontrd. 

No  briefs  filed. 

Maxwell,  J. 

This  action  was  brought  hj  the  defendants  in  error 
against  the  plaintiff  in  error  and  John  Sheedy  to  recover 
the  sum  of  $2,105  '^for  so  much  money  received  from 
Bertha  Quick  on  the  1st  day  of  June,  A.  D.  1887,  to  and 
for  the  use  of  these  plaintiffs."  An  attachment  was  duly 
issued  agieiinst  the  property  of  Sanders  upon  the  ground 
that  he  was  a  non- resident.  A  motion  was  afterwards 
made  to  dissolve  the  attachment,  which  was  overruled.  No 
particular  point  seems  to  be  made  on  the  attachment. 
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Sheedy  filed  an  answer  to  the  petition  denying  all  the 
&ct8  stated  therein.     Sanders  also  filed  an  answer,  and  af- 
ter denying  all  the  fisicts,  alleges  that  on  or  about  the  4th 
day  of  June,  1887,  the  said  plaintiffs  claimed  to  have  an 
interest  and  estate  in  and  to  the  estate  of  one  Tunis  P. 
Quick,  deceased,  late  of  the  said  county  of  Lancaster;  that 
one  Bertha  Elizabeth  Quick  then  was  the  widow  of  the 
said  Tunis  P.  Quick,  and 'also  the  executrix  of  all  his  es- 
tate, real  and  personal ;  that  this  defendant  then  was  the 
attorney  in  fact  of  the  said  Bertha  Elizabeth  Quick;  that 
on  or  about  the  said  '4th   day  of  June,  1887,  the  said 
plaintiffs,  by  the  name  of  George  T.  Quick,  Jennie  Quick, 
and  Jennie  Wilson,  as  parties  on  his  and  her  own  behalf, 
and  the  said  Bertha  Elizabeth  Quick,  by  the  name  of  Mrs. 
Tunis  P.  Quick,  through  and  by  this  defendant  as  her  true 
and  lawful  attorney  in  fact,  duly  entered  into  an  agree- 
ment in  writing  by  and  between  said  parties  wherein  for 
and  in  consideration  of  the  sum  of  $14,000  to  be  paid  to 
said  plaintiffs  by  said  Bertha  Elizabeth  Quick,  the  said 
plaintiffs  did  then  and  there  agree  to  and  with  the  said 
Bertha  Elizabeth  Quick  to  release  the  said  estate  of  the 
said  Tunis  P.  Quick  of  all  claims  and  demands  of  every 
kind  and  description  which  they  or  either  of  them  may 
have  against  said  estate  on  any  and  every  account,  either 
of  inheritance  or  otherwise;  that  at  the  time  of  the  com- 
mencement of  this  suit  the  said  contract  then  was  and  now 
is  in  full  force  and  effect,  and  that  on  or  about  the  20th 
day  of  June,  1887,  the  said  plaintiffs  received  thereon  the 
sum  of  $11,000,  and  at  divers  other  times  have  received 
large  sums  of  money  thereon  and  now  do  hold  and  i*etain 
the  same  and  have  converted  the  said  moneys  to  their  own 
use  and  benefit ;  that  the  said  moneys,  to-wit,  $2,000  and 
the  interest  thereon  set  forth  in  plaintiffs'  said  petition, 
arise  out  of  and  are  so  claimed  by  the  plaintiffs  as  a  part 
of  the  said  consideration  of  $14,000  so  to  be  paid  as  afore- 
said ;  that  this  defendant  has  not  had  at  any  time  any  busi- 
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ness  transactions  with  the  said  plaintiffs  or  either  of  them, 
except  as  the  said  attorney  in  fact  of  the  said  Bertha  Eliz- 
abeth Quick^  and  has  not  received  at  any  time  any  money 
whatsoever  from  said  Bertha  Elizabeth  Quick  only  as  her 
said  attorney  in  fact,  and  avers  the  fact  to  be  that  the  said 
Bertha  Elizabeth  Quick  has  not  at  any  time  whatsoever 
given  him  any  money  whatsoever  in  his  individual  capac- 
ity or  on  his  individual  account  to  and  for  the  use  of  the 
said  plaintiffs  or  either  of  them.  Defendant  avers  that  all 
moneys  which  have  come  into  his  hands  as  the  said  attor- 
ney in  fact  he  has  used,  expended,  and  paid  out  according 
to  the  true  intent  and  manner  by  the  power  so  vested  in 
him  as  said  attorney  in  fact.  Defendant  further  avers  that 
if  the  said  plaintiffs  have  not  received  in  full  the  said 
$14,000  so  to  be  paid  as  aforesaid  the  plaintiffs  have  a  full 
and  adequate  relief  at  law  on  the  said  written  agreement; 
that  the  said  Bertha  E.  Quick  is  solvent,  etc 

The  fisicts  stated  in  the  answer  are  denied  in  the  reply 
No  briefs  were  filed  by  either  party  in  the  case,  and  the 
objections  to  the  instructions,  if  any,  are  not  pointed  out 
and  therefore  cannot  be  considered.  The  testimony  of  Mr. 
Sanders  himself  tends  to  show  that  he  received  the  money 
in  question  to  be  paid  to  the  defendants  in  error,  and  he 
claims  to  have  so  paid  it  to  George  Quick  in  Peoria,  Illi- 
nois. His  testimony  on  that  point  being:  ''This  $2,000 
you  gave  him  (Greorge)  was  the  twenty  hundred  dollar 
bills  Sheedy  gave  you?  Ans.  Yes,  sir."  No  receipt  for 
the  same  was  offered  in  evidence  except  as  hereinafter 
stated.  The  testimony  tends  to  show  that  on  the  4th  of 
June,  1887,  Bertha  E.  Quick,  of  Lincoln,  constituted  the 
plaintiff  in  error,  her  "attorney  for  me  and  in  my  place 
and  stead  to  agree  with,  compromise,  adjust,  and  settle 
with  George  T.  Quick  and  his  wife  and  mother  for  any 
claim  they  or  either  of  them  have  against  the  estate  of 
Tunis  P.  Quick,  my  deceased  husband,  and  against  me  and 
the  devisees  in  the  will  of  said  Tunis  P.  Quick,  deceased 
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for  the  sum  of  $14,000  to  be  paid  to  the  said  (Jeorge  T. 
Quick/'  etc.  On  the  same  date  we  find  a  contract  in  the 
record,  as  follows:  '^In  consideration  of  the  sum  of  $14,- 
000,  of  which  amount  the  sum  of  $3,000  is  this  day  in 
hand  paid,  the  receipt  whereof  is  hereby  acknowledged, 
the  said  George  T.  Quick  and  Jennie  Quick,  his  wife,  and 
Jennie  Wilson  aforesaid,  hereby  agree  to  release  the  estate 
of  the  said  Tunis  P.  Quick,  late  of  Lincoln,  aforesaid  de- 
ceased, of  all  claims  and  demands  of  every  kind  and  descrip- 
tion which  they  or  either  of  them  may  have  against  said 
estate  on  any  and  every  account  whatsoever,  either  of  inher- 
itance or  otherwise,*' 

A  deed  signed  and  acknowledged  by  the  defendants  in 
error,  dated  June  20,  1887,  releasing  to  Bertha  E.  Quick 
their  interest  in  certain  lots  in  the  city  of  LinqpUi,  was  in- 
troduced in  evidence.  The  conclusion  of  this  instrument 
iar  as  follows :  ''And  this  conveyance  includes  all  right, 
title,  and  interest  and  claim  of  every  description  in  and 
to  any  portion  of  the  estate,  both  real  and  personal,  of 
Tunis  P.  Quick,  of  Lancaster  county,  Nebraska,  now  de- 
ceased." 

The  consideration  for  the  instrument  in  question  is  stated 
to  be  $14,000,  "  the  receipt  whereof  is  hereby  acknowl- 
edged.'' If  the  $2,000  sued  for  in  this  case  had  not  been 
paid  it  is  somewhat  remarkable  that  the  defendants  in  error 
should  have  released  their  claim  upon  the  estate.  The 
plaintiff  in  error  seems  to  have  been  selected  to  effect  a 
compromise  with  the  defendants  in  error  because  of  his 
peculiar  qualifications  in  that  line,  and  he  seems  to  have 
justified  the  confidence  placed  in  him  by  his  principal,  and 
his  testimony  is  straightforward  and  carries  with  it  the 
probability  of  its  truthfulness. 

It  is  directly  contradicted  however,  and  the  question  of 
the  credibility  of  the  witnesses  was  for  the  jury  to  deter- 
mine. There  is  no  such  preponderance  against  the  verdict 
as  would  justify  us  in  setting  it  aside,  although  we  are  not 
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fully  satisfied  with  the  finding.   The  judgment  is  therefore 
affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


Burlington  &  M.  R.  Co.  v.  Emily  T.  White. 

w  |06|  [Filed  Dbckmbke  4, 1889.] 

1.  Eminent  Domain :  Damapes  :  Witnesses.  Where  witneasM 

are  shown  to  be  familiar  with  the  valae  of  a  particular  piece  of 
land  across  which  a  railroad  has  been  built,  they  are  competent 
to  testify  as  to  the  yaloe  of  snch  tract  of  land  immediately  be* 
fore  the  location  of  the  road  and  to  the  value  thereof  immedi- 
ately afterwards.  {B.  V.  E.  B.  «.  Arnold^  13  Neb.,  485  ;  N.  E. 
N.  E.  Co.  t>.  Frazier,  25  Neb.,  63-4.) 

2.  :  Elements  of  Damage.    Where  there  is  a  stone  qaarry 

upon  the  right  of  way  which  will  be  destroyed  by  reason  of  the 
grading  and  road-bed,  witnesses  familiar  with  the  value  of  snch 
quarry  may  be  interrogated  in  regard  to  the  same,  as  its  value 
is  a  proper  element  of  damages  for  the  consideration  of  the  jury. 
8o  where  a  dwelling  house  is  situated  on  the  right  of  way  and 
will  become  the  property  of  the  company  condemning  the  land. 

i.  Inatiniotions  set  out  in  the  record,  hdd^  properly  given,  and 
those  refused  Were  not  based  on  the  evidence. 

4.  Damages :  Interest  :  Errob  Without  Prejudice.  Where 
the  amount  of  the  verdict  exceeds  the  award  of  the  commis- 
sioners the  jury  should  be  instructed  to  allow  interest  on  the 
value  from  the  time  of  condemnation.  (8.  dt  P,  B.  Co.  v.  Brown^ 
13  Neb.,  318.)  Where,  however,  such  instruction  was  withheld 
by  the  judge  at  the  request  of  the  attorneys  for  the  railway  com- 
pany upon  an  agreement  that  if  the  verdict  exceeded  the  award 
the  court  might  add  interest  thereto,  held^  that  .as  the  verdict 
did  exceed  the  award,  therefore  the  land  owner  was  entitled  to 
interest  on  the  value  as  found  by  the  jury,  and  that  a  judgment 
for  interest  on  the  verdict,  although  irregular,  was  error  with- 
out prejudice. 
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Errob  to  the  district  court  for  Saunders  county.  Tried 
below  before  Post,  J. 

21  jB.  Wilson,  and  Marquett  &  Deweeae,  for  plaintiff  in 
error. 

Lamby  RickeUa  &  Wibonf  eontra. 

Most  of  the  cases  cited  by  counsel  are  referred  to  in  the 
opinion. 

Maxwell,  J, 

The  defendant  in  error  in  the  year  1886  was  possessed  of 
a  quarter  section  of  land  a  short  distance  below  Ashland, 
and  the  plaintiff  in  error  desiring  to  change  the  line  of  its 
road  located  the  same  on  the  south  side  of  Salt  creek  over 
the  land  in  question  and  caused  the  necessary  right  of  way 
to  be  condemned,  the  award  of  damages  to  Mrs.  White 
being  $975.  She  then  appealed  the  cause  to  the  district 
court,  where  a  verdict  was  returned  in  her  favor  for  $2,300. 
The  court  thereupon  added  interest  at  seven  per  cent  on 
the  amount  of  the  verdict  from  the  date  of  condemnation 
and  rendered  judgment  for  $2,689.08.  The  railway  com- 
pany brings  the  cause  into  this  court  by  petition  in  error* 

The  first  error  assigned  is  in  permitting  witnesses  to 
testify  to  the  amount  of  damages  sustained  by  the  land 
owner.  That  is,  the  value  of  the  land  actually  taken  and 
the  diminution  in  value  of  the  residue,  and  the  case  of 
F.,  E.  &  M.  V.  B.  R.  V.  Whalen,  11  Neb.,  587,  is  cited  to 
show  that  a  different  rule  prevails  in  this  state.  The  rule 
applied  in  the  case  cited  was  borrowed  from  another  state 
and  was  found  to  be  liable  to  cause  great  injustice,  as  no 
matter  how  great  an  error  the  jury  might  commit  it  was 
impossible  to  review  the  verdict  upon  the  facts.  The  rule 
therefore  was  changed  to  guard,  protect,  and  enforce  the 
rights  of  both  parties.  {Railroad  v,  Arnold,  13  Neb.,  487; 
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City  of  Omaha  v.  Kramer,  26  Id.,  489 ;  N.  E.  N.  R.  R. 
Co.  V.  Frazer,  Id.,  54.) 

Some  of  the  commissioners  were  called  as  witnesses 
by  the  plaintiff  in  error  and  testified  substantially  that 
the  damages  sustained  by  the  defendant  in  error  in  their 
opinion  were  about  $1,000.  They  were  cross-exam- 
ined as  to  the  mode  of  estimating  damages  and  what 
matters  were  taken  into  consideration  by  them.  This  was 
proper  in  order  to  place  before  the  jury  the  basis  upon 
which  their  estimates  were  made.  The  testimony  tends  to 
show  that  there  was  a  stone  quarry  on  the  right  of  way 
taken,  which  in  consequence  of  the  building  of  the  road 
could  not  be  worked.  It  is  objected  that  proof  on  this 
point  was  permitted,  as  it  was  not  a  proper  element  of 
damage;  also  that  there  was  a  dwelling  house  taken  which 
was  showu  to  be  worth  a  certain  sum,  the  witnesses,  how- 
ever, not  agreeing  on  the  value.  These  certainly  were 
proper  elements  of  damage.  The  quarry  was  a  source  of 
revenue  and  bad  a  value  as  a  quarry  and  the  dwelling 
would  be  taken  at  what  it  was  fouud  to  be  worth.  {Forney 
V.  Railroad  Company y  23  Neb.,  469.) 

The  land  owner  cannot  prevent  the  appropriation  of  his 
land  when  needed  for  right  of  way,  but  the  law  guards  his 
rights  by  requiring  full  compensation  to  be  made  for  the 
portion  taken.  A  full  inquiry  was  necessary  therefore  to 
enable  the  jury  to  arrive  at  the  facts  in  the  case. 

In  a  number  of  cases  the  court  has  held  that  the  question 
of  the  amount  of  damages  in  a  given  case  was  one  for  the 
consideration  of  the  jury,  and  that  the  verdict  would  not 
be  set  aside  unless  it  was  clearly  wrong.  Suppose  certain 
witnesses  called  by  the  land  owner  should  fix  the  damages 
in  the  aggregate  at  $15  per  acre  for  the  land  not  taken, 
while  those  called  by  the  corporation  should  place  the 
amount  at  but  five  dollars  per  acre,  a  jury  of  the  county, 
presumably  familiar  with  the  values  therein,  would  be  en- 
abled to  give  credit  to  such  witnesses  as  in  their  opinion 
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made  the  most  accarate  estimate.  The  cases  which  have 
come  before  this  court  show  that  the  lower  or  medium  esti- 
mates are  more  frequently  accepted  than  the  higher,  no 
doubt  because  the  juries  regard  them  as  the  more  accurate. 
The  evidence  fully  sustains  the  verdict  and  there  is  no  ma- 
terial error  in  the  introduction  of  evidence. 

The  court  gave  the  following  instructions : 

"First — This  is  an  appeal  from  the  award  of  damages 
sustained  by  plaintiff  by  reason  of  the  lociation  and  construc- 
tion of  defendant's  railroad  over  and  acres  the  east  half  of 
the  southwest  quarter, ^nd  the  southwest  quarter  of  the 
southwest  quarter  of  section  31,  in  township  13,  of  range  10, 
of  this  county.  If  you  find  from  the  evidence  that  the  plaint- 
iff was,  at  the  date  of  the  location  and  construction  of  the 
defendant's  said  railroad,  the  owner  of  the  whole  of  said 
quarter  section,  then  you  are  instructed  that  plaintiff  would 
be  entitled  to  recover  in  this  action  whatever  damages  you 
may  find  from  the  evidence  she  sustained  upon  the  whole 
quarter  section,  if  any,  notwithstanding  only  part  thereof 
was  described  in  the  condemnation  proceedings. 

'^ Second  —  You  are  instructed  that  in  estimating  plaint- 
iff's damages  you  will  take  into  consideration  all  such  in- 
juries to  the  property  as  necessarily  result  from  the  legal 
and  proper  construction  of  defendant's  road  in  the  manner 
shown  by  the  evidence,  and  also  that  resulting  from  ita  law- 
ful and  proper  and  perpetual  use  in  the  future. 

"Third — You  will  first  estimate  the  value  of  the  strip 
of  land  actually  taken  and  occupied  by  the  defendant,  and 
to  this  sum  you  will  add  the  damages,  if  any,  which  you 
find  from  the  evidence  was  sustained  by  the  remainder  of 
the  plaintiff's  said  farm. 

"Fourth  —  If  you  find  from  the  evidence  that  upon  the 
strip  of  land  as  occupied  and  taken  by  the  defendant  there 
was  at  the  time  it  was  taken  a  stone  quarry,  which,  by  the 
construction  and  maintenance  of  defendant's  road  .over  it, 
has  been  rendered  less  valuable  or  impracticable  to  work. 
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then  you  will  take  such  facts  into  consideration  in  estimat- 
ing the  amount  plaintiff  should  recover  for  the  strip  of  land 
actually  taken  and  occupied  by  defendant 

"  Fifth — You  are  instructed  that  if  you  find  from  the 
evidence  that  the  house  on  these  premises  stands  within  the 
right  of  way  of  defendant's  road,  then  plaintiff  should  re- 
cover for  the  value  of  such  right  of  way,  including  the 
value  of  the  house  as  shown  by  th^  evidence.'' 

These  instructions  conform  to  the  evidence  and  were 
pro|)erly  given. 

The  plaintiff  in  error  requested 'the  following  instruc- 
tions : 

^' First — The  jury  are  instructed  that  in  assessing  dam- 
ages due  the  plaintiff  for  the  right  of  way  taken  by  tlie 
defendant  company,  they  must  not  allow  any  damages  that 
were  sustained  by  the  lassee  of  said  premises.  If  you  find 
that  said  premises  were  leased  by  the  plaintiff  to  one  Spere, 
for  the  purpose  of  farming,  pasturing,  and  quarrying  stone, 
then  the  damages  done  by  the  appropriation  of  said  right 
of  way  to  the  use  and  benefits  of  said  piremises  and  quarry 
during  the  time  said  premises  were  leased  must  not  be  al- 
lowed in  favor  of  the  plaintiff. 

^'Second  — The  jury  are  further  instructed  that  in  assess- 
ing damages  due  the  plaintiff  the  jury  must  not  take  into 
consideration  future  benefits  and  profits  that  might  arise 
from  the  use  of  the  premises,  but  the  damages  to  be  allowed 
are  the  actual  damages  to  the  property  caused  by  the  taking 
of  the  right  of  way  at  the  time  the  same  was  taken. 

"Third  — If  the  jury  find  that  there  was  any  stone  on  the 
right  of  ^ay  taken,  after  the  interest  of  the  lessee  has  ex- 
pired and  over  and  above  the  damages  caused  to  the  lessee, 
then  you  are  instructed  that  you  cannot  allow  plaintiff 
damages  suffered  on  account  of  the  stone  quarry  separate 
and  apart  from  the  land ;  the  stone  in  the  land  is  a  part 
of  the  realty ;  and  the  only  damages  you  can  allow  is  the 
difference  in  the  fair  market  value  of  that  land  at  the  time 
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the  right  of  way  was  taken  from  what  the  fair  market  value 
of  the  land  was  just  before  the  taking. 

'^Fourth  — The  jury  are  instrocted  that  the  damages  you 
are  to  consider  are  such  as  arise  alone  from  the  right  of 
way  taken  for  the  line  of  road  south  of  Salt  creek  The 
other  line,  to  the  north,  is  not  involved  in  this  controversy, 
and  you  will  find  the  fair  market  value  of  the  plain tiif's 
land,  as  a  whole,  just  before  or  at  the  time  the  right  of  way 
south  of  Salt  creek  was  taken,  and  then  find  the  fair  market 
value  of  the  same  laud  just  after  said  right  of  way  was  taken ; 
then  you  will  deduct  the  last  amount  from  the  fir.^t  and  the 
difference  between  these  two  amounts  should  be  the  amount 
of  your  verdict." 

The  third  and  fourth  were  refused,  to  which  refusal 
exceptions  were  taken,  and  error  is  now  assigned  thereon. 

The  third  in.st ruction  asked  was  properly  refused.  Both 
sides  had  examined  witnesses  upon  the  value  of  the  quany, 
and  such  testimony  was  for  the  consideration  of  the  jury. 
The  instruction  in  question  would  practically  have  with- 
drawn such  testimony  from  their  consideration  and  given  a 
decided  advantage  to  the  plaintiff  in  error. 

The  fourth  instruction  was  properly  refused. 

The  question  of  the  abandoned  right  of  way  north  of  the 
creek  was  not  involved  in  the  case,  and  there  was  no  evi-. 
dence  to  support  the  instruction  asked,  and  on  the  mode  of 
estimating  damages  the  court  had  previously  stated  the 
correct  rule. 

The  attorneys  for  Mrs.  White  asked  the  following  in- 
struction :  **If  you  find  that  the  plaintiff's  damages  exceed 
the  sum  of  $975,  then  you  will  add  to  such  sum  as  you 
may  find  to  be  her  damages  interest  thereon  from  the  30th 
day  of  June,  1886,  at  7  per  cent  per  annum.*' 

It  seems  that  this  instruction  was  shown  to  the  attorneys 
for  the  railway  company,  who  protested  against  giving  the 
same  as  it  would  apprise  the  jury  of  the  amount  of  the 
award  of  the  commissioners,  and  the  judge,  in  deference  to 
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their  protest,  withheld  the  same,  as  he  claims,  u|)on  an 
agreement  that  if  the  verdict  exceeded  $975,  interest  would 
be  added  to  the  amount  thereof,  and  the  court,  at  the  time, 
entered  tlic  following  order:  . 

Emily  J.  White  ^ 

V. 

Burlington  &  Missouri 
River  Railroad  Com- 
pany. 

"  Upon  the  trial  of  this  cause  came  the  plaintiff,  and 
requested  the  court  to  instruct  the  jury  that  if  thev  found 
that  plaintiff  was  entitled  to  more  than  $075,  then  they 
should  add  interest  to  the  amount  they  should  find,  from 
June  30,  1886,  at  7  per  cent,  and  the  defendant  thereui>on 
requested  the  court  to  withhold  said  instruction  in  order 
that  the  jury  might  not  be  informed  of  the  amount  of  the 
award  appealed  from,  and  thereupon  the  instruction  so  re- 
quested by  the  plaintiff  was,  at  the  request  of  the  defend- 
ant, withheld  from«the  jury  upon  the  understanding  that 
in  event  the  jury  should  return  a  verdict  for  an  amount 
greater  than  that  awarded  in  the  county  court,  this  court 
should  add  interest  to  said  verdict  and  include  the  same  in 
the  judgment  in  this  cause." 

Each  of  the  attorneys  for  the  railway  company  filed  an 
affidavit  denying  any  agreement  that  the  court»  might  add 
interest  to  the  verdict  in  case  it  exceeded  the  amount  of  the 
award,  but  we  do  not  find  any  denial  that  they  requested 
the  court  to  withold  the  iustruction  in  question.  In  a 
nunil)er  of  cases  this  court  has  held,  that  where  the  ver- 
dict exceeded  the  award  the  land  owner  was  entitled  to  in- 
terest. (SioiLx  City,  etc,,  R.  Co.  v.  Brown,  13  Neb.,  317  ;  ^. 
&  N.  R.  R,  Co.  V.  Plant,  24  Id.,  130.)  In  the  case  last  cited 
it  is  said:  '^ Suppose  the  land  owner  is  satisfied  wiili  the 
amount  of  the  award,  but  the  railway  company  is  not,  and 
therefore  appeals  and  keeps  the  land  owner  out  of  the  use  of 
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his  money  for  one  or  two  years^  and  on  the  trial  fails  to 
reduce  the  amount  of  the  award.  Here  the  land  owner 
has  been  kept  out  of  the  use  of  his  money  by  no  fault  of 
his,  and  the  party  who  has  caused  the  delay  should  be 
liable  for  the  use  of  the  money.  This  is  a  just  and  equit- 
able rule,  fair  alike  to  the  railway  company  and  the  land 
owner,  and  was  applied  in  Berggren  v.  F.y  E,  &  M.  F.  R, 
R,  Oo.y  recently  decided  by  this  court.'* 

In  Sioux  City,  etc,,  R,  R.  Co.  v.  Brown,  supra,  the  jury 
were  instructed  that  in  case  the  value  of  the  lots  was  found 
by  them  to  exceed  the  aw^ard  appealed  from  they  should 
allow  interest  on  that  value  from  the  time  of  condemnation. 
The  opinion  was  written  by  Chief  Justice  Lake,  who  says : 
"  While  there  is  some  little  diversity  in  the  ruling  of  differ- 
ent conrts  upon  the  question  of  the  right  of  an  appellant 
to  interest  in  such  cases  it  now  seems  to  be  firmly  set- 
tied  that,  under  a  statute  like  ours,  where,  notwithstand- 
ing the  appeal,  the  company  may  occupy  the  land,  while 
the  owner  may  not  take  the  money  deposited  under  the 
award,  interest  should  be  added  to  the  value  of  the  land 
from  the  time  the  owner  became  entitled  to  compensation.'* 
See  Pierce  on  R.  R.,  220,  and  the  cases  there  cited.  "  The 
cases  cited  by  counsel  for  the  plaintiff  in  error  upon 
this  point,  particularly  Concord  R,  R.  v.  Qredy,  23  N.  H., 
237,  and  Shattuck  v.  WilUm  R.  R,  Id.,  269,  do  not  sup- 
port him  in  his  position.  By  the  statute  under  which 
these  two  cases  were  decided,  in  case  of  appeal  from  an 
award  of  damages  for  right  of  way,  the  railroad  company 
had  the  option,  either  to  deposit  the  money  awarded  for 
the  use  of  the  land  owner,  or  to  give  security  for  the  costs 
and  damages  that  might  be  adjudged  on  iho  ap[>eal.  And, 
if  a  deposit  were  made,  the  land  owner  had  the  privilege 
of  taking  it  without  prejudice  to  his  appeal.  Under  these 
provisions  it  was  held  that  if  a  deposit  of  the  amount  of 
the  award  were  made,  interest  w&s  allowable  only  on  what 
was  finally  recovered  on  the  appeal  in  excess  of  the  de- 


174  NEBRASKA  REPORTS!         [Vol.  28 


B.  &  M.  R.  Co.  T.  White. 


posit ;  if^  however^  there  was  no  deposit,  but  the  oompaoy 
elected  to  give  security  for  the  payment  of  the  costs  and 
damages  finally  adjudged,  so  that  the  land  owner  could  not 
have  the  use  of  the  money,  then  interest  on  the  whole 
amount  should  be  given.  In  principle  those  decisions  seem 
rather  to  uphold  the  view  taken  by  the  court  below,  inas- 
much as  by  our  statute  it  is  provided  that  the  deposit,  in 
case  of  an  appeal,  ^*  shall  remain  in  the  hands  of  the  probate 
judge  until  a  final  decision  be  had,''  so  that  it  is  l^ally  im- 
possible for  the  owner,  althoiigh  deprived  of  his  land,  and 
all  benefit  of  a  possible  rise  in  its  value  during  the  delay, 
to  have  the  use  of  the  money  until  the  proceedings  ander 
the  appeal  are  terminated," 

Mrs.  White  therefore  was  entitled  to  interest  on  the  ver- 
dict and  the  instruction  in  question  should  have  been 
given.  It  was  evidently  withheld  as  a  supposed  favor  to 
the  railway  company,  and  while  we  hope  that  in  no  case 
hereafter  it  will  be  repeated,  yet  we  must  accept  the  state- 
ment of  the  judge  that  the  agreement  was  made  as  therein 
set  forth.  No  doubt  it  was  entered  into  with  the  best  in- 
tention and  as  a  means  of  obtaining  a  fair  verdict,  but  all 
proceedings  relating  to  a  trial  should  be  transacted  publicly 
in  open  court.  The  law  has  no  favorites — equal  justice  to 
all  being  its  motto. 

Besides  Mr.  Shedd,  a  witness  called  by  the  plaintiff  in 
error,  had  testified  that  he  was  one  of  the  commissioners 
who  made  the  award  and  that  the  amount  of  damages  sus- 
tained by  Mrs.  White  was  about  $1,000,  and  he  was  cor- 
roborated in  this  by  another  one  of  the  commissioners. 
Their  estimate  and  award  therefore  were  in  effect  before 
the  jury.  And  in  a  case  of  this  kind  where  the  award  is 
considerably  less  than  the  actual  damages  sustained  the 
statement  of  the  amount  of  award  instead  of  being  testi- 
mony favorable  to  the  land  owner  is  frequently  evidence 
against  him  and  probably  would  have  been  so  in  this  case. 

As  Mrs.  White  was  entitled  to  interest  on  the  amount  of 
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condemnation  money,  of  which  she  has  been  deprived  for  a 
long  time  there  was  no  error  in  allowing  the  same,  al- 
though the  procedure  in  doing  so  was  irregular.  It  is  ap- 
parent that  substantially  justice  has  been  done  and  the 
judgment  is  affirmed. 

*  Judgment  affirmed. 


The  other  judges  concur. 


Mary  E.  Gandy  v.  C.  C.  Dewey  et  al. 

[Filed  Deoembbb  4,  1889.] 

1.  liiena:    Landlobd:   Mobtoaobb  of  Cbofs:   Pbiobift.    A 

rented  of  B  &  C  certain  ]and  at  $2  i>er  acre  on  which  to  sow 
winter  wheat,  the  rent  to  be  paid  in  cash.  It  was  provided  in 
the  lease  that  the  amount  due  for  rent  should  be  a  lien  on  the 
crop,  but  the  lease  was  not  recorded.  Afterwards  the  lessee  ex- 
ecuted a  chattel  mortgage  on  the  crop  to  one  who  had  no  notice 
of  the  conditions  of  the  lease.  jSe/d,  That  the  lien  of  the  mort- 
gagee was  superior  to  that  of  the  lessor.  {Lanpkere  v.  Lowe,  3 
Neb.,  131.) 

2.  Chattel  Mortgage:   Altebation:  Evidbnob.    A  clear  pre- 

ponderance of  the  testimony  tends  to  show  that  the  mortgage 
had  not  been  altered  after  its  execution. 

Error  to  the  district  court  for  Johnson  county.  Tried 
below  before  AppeIiGET,  J. 

E.  W.  Thomas,  and  D.  F.  Osgood,  for  plaintiff  in  error : 

The  leases  not  having  been  recorded,  conld  not  affect  the 
rights  of  innocent  third  parties  and  were  besides  attempts 
to  charge  a  thipg  not  in  ease,  as  they  were  made  before 
planting  the  wheat  (Lanphere  v.  Lowe,  3  Neb.,  131 ;  Bogg% 
r.  Thompson,  13  Id,,  403.)  Conclusive  evidence  was  nec- 
essary to  show  that  the  chattel  mortgage  was  modified. 


28    175 
40    896, 
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(Sloan  V.  Beeker,  26  N.  W.  Rep.  [Minn.],  730  ;  Guernsey 
V.  Am,  Ins,  Co.y  17  Minn.,  104;  Gillespie  v.  Moore,  2  Johns. 
Ch.  [N.  Y.],  585 ;  Nevius  v.  Dunlap,  33  N.  Y.,  676 ; 
Stockbridge  Iron  Co,  v,  Hudson  Iron  Co,,  107  Mass.,  290; 
Miner  v,  Hess,  47  111.,  170.) 

A,  M,  Appelget,  for  defendants  in  error  C.  C.  and  R.  W. 
Dewey: 

One  who  deals  with  a  tenant  relative  to  the  leased  prem- 
ises, is  bound  to  know  the  nature  of  the  tenancy.  (Uhl  v. 
May,  5  Neb.,  160;  Conlee  v.  McDowell,  15  Id.,  188; 
Weaver  v,  Coumbe,  15  Id.,  170.)  One  cannot  convey  a 
greater  interest  than  he  possesses.  (Yates  r.  Kinney,  19 
Neb.,  287.)  The  leases  in  this  case  reserved  a  definite  in- 
terest in  the  realty  and  crops,  differing  from  those  which 
merely  create  a  lien  on  the  latter.  Hence  the  rights  of  the 
lessee  did  not  accrne  until  the  payment  of  the  rent.  (Met-- 
calfe  V.  Fosdick,  23  Ohio  St.,  114;  Steplienson  v,  Haines, 
16  Id.,  478;  Case  v.  Hart,  11  Id.,  367  ;  DaUon  v.  Land- 
han,  27  Mich.,  529 ;  Haynes  v.  Ledyard,  23  Id.,  319  ;  44 
Id.,  621  ;  Jones,  Chattel  Mor^ges^  [3d  Ed.],  sec.  11.) 
It  was  not  necessary  that  the  leases  should  have  been  re- 
corded in  order  to  preserve  the  rights  of  the  Deweys. 
(Meiccilfe  V,  Fosdick,  supra.)  The  mortgage  is  invalid  so 
far  as  the  crop  was  unplunted  at  the  time  of  the  execution. 
(Boggs  v.  Thompson,  13  Neb.,  403  ;  Cole  v,  Ketr,  19  Id., 
657 ;  Johnson  v.  Walker,  23  Id.,  741.) 

L,  C,  Chapman,  for  defendant  in  error  Lawson  : 

As  the  evidence  shows  that  not  more  than  seventy  of  the 
100  acres  were  planted  at  the  time  of  the  execution  of  the 
mortgage,  the  latter  is  void  so  far  as  it  affects  Lawson.  {Hor- 
ton  V,  WiUiams,  21  Minn.,  187;  Russell  v,  Winn,  37  N.  Y., 
591.)  The  mortgage  was  in  possession  of  plaintiff  in  error^s 
agent,  and  that  fact  raises  a  presumption  that  the  alteration 
was  made  by  him.  (1  Smith's  Leading  Cases,  816.)    Such 
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alteration^  if  material^  avoids  the  instrument.  (Oliver  v. 
Hawleyy  6  Neb.,  439 ;  Savings  Bank  v.  Shaffer,  9  Id.,  1 ; 
MiUer  v.  Alexander^  13  Tex.,  505.) 

MAXWEIiL,  J. 

About  the  middle  of  September,  1886,  C.  U.  Richardson 
leased  of  C.  C.  Dewey  and  E.  W.  Dewey  200  acres  of 
cultivated  land  in  sections  27  and  84,  town  6,  range  10,  in 
Johnson  county,  agreeing  to  pay  $2  per  acre  for  the  same 
and  the  lease  should  be  a  lien  on  the  crops  raised  upon  the 
land.  The  leases  were  executed  prior  to  the  sowing  of  the 
crop  (winter  wheat)  and  were  never  filed  for  record. 

On  the  —  day  of  October,  1886,  Richardson  executed 
the  chattel  mortgage  in  suit  upon  the  wheat  sown  upon  the 
land  in  question  to  the  plaintiff,  Mary  £.  Gandy,  which 
mortgage  was  filed  for  record  on  the  —  day  of  October, 
1886.  After  the  execution  and  delivery  of  the  chattel 
mortgage  to  the  plaintiff,  Richardson  left  Johnson  county. 
In  July,  1887,  the  plaintiff  went  to  cut  the  wheat  mort- 
gaged to  her  by  said  Richardson,  and  defendants,  the 
Deweys,  claimed  to  have  possession  by  their  agent,  Joseph 
Lawson,  who  went  on  the  land  to  cut  the  wheat  about  the 
time  the  agent  of  plaintiff  went  to  cut  the  same,  and  Law- 
son  refused  to  desist  in  the  further  cutting  of  the  wheat,  the 
plaintiff  brought  thisaction  in  replevin.  The  plaintiff  pleads 
the  right  of  possession  under  the  chattel  mortgage  above  de- 
scribed. The  defendants,  flie  Deweys,  answered  by  a  gen- 
eral denial.  Lawson,  who  was  also  made  a  party  defendant, 
answered,  setting  up  the  leases  of  Richardson  and  that  he 
had  abandoned  the  same  and  that  the  crops  therefore  re- 
verted to  the  landlord.  L.  D.  Fletcher  &  Co.  had  a  mort- 
gage subject  to  that  of  plaintiff.  On  the  trial  of  the  cause 
a  verdict  was  returned  in  favor  of  the  defendants  for  the  sum 
of  |390,  the  value  of  the  property,  and  $47.77  damages,  and 
a  motion  for  a  new  trial  having  been  overruled,  judgment 
was  entered  upon  the  verdict. 
12 
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The  principal  contest  in  this  case  is  between  the  land- 
lord and  mortgagee,  the  lease  not  being  recorded.  This 
precise  question  was  before  this  court  in  Lanphere  v.  LowCy 
3  Neb,,  131,  and  it  was  held  that  the  right  of  (he  mort- 
gagee was  superior  to  that  the  of  landlord.  It  is  said : 
^^  It  is  a  very  ancient  rule  of  law,  that  a  man  cannot  grant 
or  charge  that  which  he  has  not,''  and  in  Jones  v.  Richard- 
son,  10  Met.  [Mass.],  488,  it  is  said  that  this  *'  is  a  maxim 
of  law  too  plain  to  need  illustration,  and  which  is  fuUj* 
supported  by  all  the  authorities."  (Bac,  Abr.,  Grants,  D, 
2;  Codman  v.  Freeman,  3  Cush.  [Mass.],  309;  2  Kent 
Com.,  703;  Head  v.  Ooodmny  37  Me.,  187;  Robinson  v, 
MacDonnell,  5  Maule  &  Selw.  [Eug.],  228;  Chynoweth 
V.  Tenney,  10  Wis.,  400.) 

This  doctrine  is  applied  to  mortgages  of  goods  which 
may  be  subsequently  acquired  by  the  mortgagee;  it  is 
equally  applied  to  sales  of  personal  property,  and  rights  of 
pro|>erty.  {Chesley  r.  Josselyn,  7  Gray  [Mass.],  490 ;  Rice  v. 
Stone,  1  Allen  [Mass.],  569.)  The  lease  not  having  been 
put  upon  record,  it  could  not  affect  the  rights  or  liens  of 
third  parties  without  notice.  They  are  protected  by  the  r^ 
istry  acts  of  our  state.  (Sheldon  v.  Oonnet^,  48  Me.,  584.) 
There  is  no  evidence  showing  that  the  mortgagees  of  the  * 
tenant  had  any  notice  whatever  of  the  defendant's  claim  of 
lien  u}>on  the  building.  The  building  is  personalty  and  wa^ 
in  possession  of  the  tenant  when  the  mortgage  was  exe- 
<nitcd.  At  the  time  the  lease  was  executed  the  building,  as 
ap})ears  by  the  facts  before  us,  had  no  existence  as  the  prop- 
erty of  the  tenant  Therefore,  in  any  aspect  of  the  case, 
as  it  is  now  before  this  court,  I  think  the  mortgagees 
secured  by  their  mortgage  a  lien  upon  the  building,  and  a 
superior  equity  to  any  claim  of  the  defendant  against  the 
same. 

The  Deweys  trusted  Richardson  for  the  amount  of  the 
cash  rent  It  is  true  they  were  to  have  a  lien  on  the  wheat. 
This  was  good  between  the  parties,  but  to  charge  third 
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parties  with  notice,  the  lease  should  have  been  recorded. 
The  Dewejs  had  no  interest  in  the  grain  itself^  except  such 
as  they  acquired  hy  the  lease,  and  this  not  being  recorded, 
a  bona  Jide  purchaser  or  mortgagee  in  good  faith  would 
not  be  charged  with  notice  of  the  lien.  This  was  so  at  the 
time  the  decision  in  Lanphere  v.  Lovoe  was  rendered,  and 
since  that  time  the  statute  has  been  amended  to  require  con- 
ditional sales,  etc.,  to  be  recorded  in  order  to  protect  the 
interest  of  the  vendor  or  lessor  therein.  (Comp.  St.,  ch. 
32,  sees.  26,  27.)  The  rights  of  the  plaintiff,  therefore, 
were  superior  to  those  of  the  defendants.  The  provisions 
of  section  1073  of  the  Code  do  not  seem  to  apply  where 
the  rent  is  not  reserved  in  kind,  and  need  not  be  considered. 
It  is  claimed  that  the  chattel  mortgage  has  been  changed 
since  its  execution,  but  a  clear  preponderance  of  the  evi- 
dence shows  that  such  is  not  the  case.  The  judgment  of 
the  district  court  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 

ReYEBSED  and  rJSMANDED. 

The  other  judges  concur. 


BuRUNOTON  &  M.  R.  Co.  V.  Samuel  Wallace. 

[FiLBD  Dkcembbb  17, 1889.] 

1.  BailroadB :  Defbctivb  Appliancss:  Question  of  Fact.  In 
an  action  for  damages  lesaltiDg  from  personal  iDJnry  received 
by  reason  of  the  reverse  lever  of  a  locomotive  becomiDg  detached 
and  changing  the  potion  of  the  engine,  and  by  vehich  it  was 
sent  violently  against  a  car  npon  vehich  the  plaintiff  in  the 
action  was  standing,  a  qaestion  was  presented  on  the  trial  as  to 
whether  the  lever  became  dt^tached  by  reason  of  a  defective  oon- 
atrnction  of  the ^* reverse  lever,"  "quadrant,"  and  **dog,"  or 
by  the  want  of  care  of  the  engineer.     It  was  held^  npon  the  evi- 
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denoe  sabmitted,  that  the  question  was  a  proper  one  for  the 
jury,  there  being  some  evidence  of  a  defect  in  the  operation  of 
the  machinery. 

2.  :  :  Evidence.  A  witness,  who  was  a  switchman,  was 

called  by  the  plaintiff  in  the  suit  for  the  purpose  of  showing  a 
defect  in  the  appliances  used  for  the  purpose  of  reversing  the 
motion  of  the  engine,  and  stated  that  to  his  knowledge  the  re- 
verse lever  of  that  engine  had  become  detached  on  two  other 
occasions,  and  by  which  the  control  of  the  engine  was  tempo- 
rarily lost  by  the  engineer.  Upon  cross-examination  he  statied 
that  he  could  not  see  the  lever  **fly  back,"  but  that  upon  each 
occasion  he  was  with  the  engine,  saw  its  movements  by  which 
it  refused  to  change  its  course,  but  accelerated  its  speed  at  a 
time  when  not  required,  and  demanded  of  the  engineer  the 
cause  of  the  failure  to  follow  his  directions,  when  the  engineer 
said,  *^  it  flies  back.''  The  trial  court  refused  to  strike  out  the 
evidence  of  the  witness  upon  motion  of  defendant.  HM,  No 
error  and  no  prejudice. 

3.  : :  Witness  Refbbshino  Mbmobt.    The  refusal  by 

the  trial  court  to  let  a  witness  refresh  his  memory  and  testify 
from  certain  entries  in  a  book,  he  being  nnable  to  testify  from 
memory,  was  not  erroneous,  or  if  erroneous,  was  not  a  prejudi- 
cial error  when  the  entries  from  which  it  was  sought  to  have  the 
witness  refresh  his  memory  had  already  been  read  to  the  jury 
and  were  before  them  as  evidence. 

4.  The  Instructions  upon  the  question  of  negligence  examined, 

and  heldf  properly  given. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Doane,  J. 

Green  &  3farple,  for  plaintiff  in  error : 

The  company  is  not  required  to  warrant  the  safety  of  the 
servant  or  the  perfection  of  the  appliances,  but  only  to  use 
reasonable  care  to  prevent  accident.  (^Smoot  v.  R.  Co.,  67 
Ala.,  13 ;  CoL,  etc.,  B.  Co.  v.  Troesck,  68  111.,  546 ;  R.  Co. 
V.  Arnold,  31  Ind.,  174 ;  Cayzer  v.  Taylor,  10  Gray  [Mass.], 
274 ;  GUman  v.  R.  Co.,  10  Allen  [Mass.],  233 ;  Coombs 
V.  New  Bedford  Cordage  Co.,  102  Mass.,  572 ;  Gibson  v. 
Pac,  R.  Q>.,  46  Mo.,  163.)  It  is  not  liable  unless  it  had 
knowledge  of  the  defect  or  was  otherwise  guilty  of  n^li- 


Vol.  28]       SEPTEMBER  TERM,  1889.  181 


B.  A  M.  B.  Co.  T.  Wallace. 


gence.  {Smith  v.  R.  Co.,  42  Wis.,  520 ;  Steffen  v.  iZ.  Cb., 
46  Id.,  265;  Morrison  v.  Construction  Co,,  44  Id.,  405; 
Bad  St.  Louis,  etc.,  Co.  v.  Hightoicer,  92  111.,  139 ;  Indian- 
apolis, B,  &  W.  M.  Co  V.  Toy,  91  Id.,  474;  Same  v.  Flan- 
igan,  77  Id.,  365 ;  Mad  Rivet*,  etc.,  Co.  v.  Barker,  5  Ohio 
St.,  541 ;   Warner  v.  Erie  R.  Co.,  39  N.  Y.,  468.) 

Gannon,  Breck  &  Shea,  contra: 

The  engine  was  defective  and  any  inspection  would  have 
revealed  the  fact-;  hence  the  company  is  liable.  (i2.  Co.  v. 
Brooks,  83  Ky.,  129 ;  L.,  etc.,  R.  Co.  v.  Cavens,  9  Bush 
[Ky.],  559 ;  4  Am.  State  Reports,  138 ;  Tiemey  v.  Min- 
fieapolis  &  St.  L.  R.  Co.,  33  Minn.,  315;  Moynihanv.  Hills 
Co.,  146  Mass.,  586;  Gutridge  v.  M.  P.  R.  Co.,  94  Mo., 
468 ;  Fuller  v.  Jewett,  80  N.  Y.,  46,  53 ;  Murphy  v.  Boston 
&  A.  R.  Co.y  88  Id.,  146 ;  Anderson  v.  Bennett,  19  Pac. 
Rep.  [Or.],  769;  Darracott  v.  Chesapeake  &  0.  R.  Co.,  83 
Va.,  288. 

Reese,  Ch.  J. 

This  action  was  instituted  in  the  district  court  for  the 
purpose  of  recovering  damages  alleged  to  have  been  sus- 
tained by  defendant  in  error  by  reason  of  personal  injuries 
received  while  in  the  service  of  plaintiff  in  error  in  the  ca- 
pacity of  switchman  in  its  track  yard.  The  injuries  were 
alleged  in  the  petition  to  have  resulted  from  a  defective  con- 
dition of  the  engine  employed  in  switching  in  said  yard, 
at  the  time,  and  by  reason  of  such  defects  the  engineer  was 
unable  to  control  the  movements  of  the  engine.  That  by 
reason  of  the  negligence  of  plaintiff  in  error  in  the  use  of 
said  engine,  the  reverse  lever,  which  controls  the  direction 
of  its  movement,  was,  by  reason  of  the  defect  referred  to, 
thrown  back,  thereby  changing  the  motion  of  the  engine 
and  sending  it  back  against  a  car,  upon  which  defendant 
in  error  was  standing  for  the  purpose  of  managing  the 
brakes,  with  such  force  as  to  throw  him  off  the  car,  causing 
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him  to  fall  under  the  wheels  of  the  engine,  and  by  which, 
without  fault  on  his  part,  he  was  injured.  Plaintiff  in 
error  by  its  answer  denied  that  defendant  in  error  was  in 
the  exercise  of  care  at  the  time  of  the  accident,  denied 
negligence  on  its  part,  or  that  the  engine  was  defective,  or 
out  of  repair,  and  alleged  contributory  n^ligence  on  the 
part  of  defendant  in  error.  A  jury  trial  was  had  which 
resulted  in  a  judgment  in  favor  of  defendant  in  error,  and 
for  the  purpose  of  a  review  the  case  is  brought  to  this  court 
by  plaintiff  in  error — who  was  defendant  in  the  district 
court — by  proceedings  in  error. 

The  motion  for  a  new  trial  was  based  on  the  following 
grounds : 

"First — The  verdict  is  not  sustained  by  sufficient  evi- 
dence. 

"Second — The  verdict  is  contrary  to  law. 

"Third — Errors  of  law  occurring  at  the  trial  excepted 
to  by  the  defendant. 

"Fourth — The  court  erred  in  refusing  to  give  para- 
graphs numbers  three,  four,  five,  six,  ten,  and  eleven  of  the 
instructions  asked  by  the  defendant. 

"  Fifth  —  The  court  erred  in  giving  paragraphs  one,  twoi 
three,  four,  five,  and  six  of  the  instructions  given  by  the 
court.'^ 

Following  the  course  adopted  by  the  plaintiff  in  error  in 
the  brief  presented  by  its  counsel,  it  is  contended  that  there 
was  no  evidence  submitted  to  the  jury  showing  that  at  the 
time  of  the  accident  there  was  any  defect  in  the  engine 
which  contributed  to  the  injury. 

It  appears  from  the  evidence,  and  "is  undisputed,  that  the 
crew,  of  which  defendant  in  error  was  a  member,  with  the 
engine  in  question  was  switching  in  the  yard  of  plaintiff  in 
error  at  Omaha;  that  it  was  necessary  to  remove  a  coal  car 
from  where  it  stood  onto  another  track,  in  order  that  it 
might  be  attached  to  a  train,  and  that  said  removal  was  to 
be  made  by  "  kicking"  the  car  to  its  proper  place. 
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There  was  evidence  tending  to  prove  that  defendant  in 
error  in  the  proper  discharge  of  his  duties  went  upon  said 
car  and  took  his  place  at  the  brakes  for  the  purpose  of  con- 
trolling its  movements;  that  the  engineer  in  charge  of  the 
engine  in  approaching  the  car  upon  which  defendant  in 
error  stood  came  to  within  a  short  distance  from  it,  when 
he  reversed  the  motion  of  the  engine,  by  the  use  of  the  re- 
verse lever,  in  order  to  cause  it  to  "slow  up"  as  it  ap- 
proached the  car;  that  within  a  short  time  after  reversing  the 
motion  the  dog  of  the  reverse  lever  became  loosened  from 
the  quadrant  by  which  it  was  held  in  place,  and  the  lever 
flew  back,  thereby  adding  greatly  to  the  momentum  of  the 
engine  and  sending  it  against  the  car  upon  which  defend- 
ant in  error  was  standing.    We  think  there  is  no  doubt  but 
that  the  accident  was  caused  by  the  lever  flying  back^  thus 
taking  the  engine  from  under  the  control  of  the  engineer, 
and  sending  it  against  the  car  referred  to;  and  the  ques- 
tion here  presented  i^  whether  there  was  any  such  proof  of 
the  defect  in  the  quadrant,  dog,  or  lever  as  to  cause  the 
injury  and  which  plaintifl^  in  error  might  have  guarded 
against  by  furnishing   the  engine  with  appliances  which 
would  have  prevented  the  accident.     The  turning  point  in 
this  part  of  the  case  seems  to  be  upon  the  inquiry,  whether 
the  flying  back  of  the  lever  should  be  charged  to  the  care- 
lessness of  the  engineer  in  failing  to  properly  adjust  the 
dog  in  the  slot,  or  notch,  as  it  was  termed  by  some  of  the 
witnesses,  of  the  quadrant  and  thus  permitting  it  to  escape 
from  him,  or  whether  the  failure  of  the  lever  to  remain 
stationary  was  caused  by  a  defect  in  some  part  of  the  ma- 
chinery. 

It  appears  that  the  engine  was  manufactured  by  plaintiff^ 
in  error  at  its  shops, or  at  least  had  been  ."overhauled" 
in  such  shops  upon  several  occasions,  and  that  plaintiff 
would  thereby  be  charged  with  notice  of  any  defect  which 
actually  existed.  The  evidence  of  all  the  witnesses  upon 
tliis  part  of  the  case  was  to  the  eflect,  substantially,  that  if 


184  NEBRASKA  REPORTS.         [Vol.  28 


a  A  M.  B.  Co.  v.  Wallace. 


the  machinery  was  properly  made  and  adjusted,  and  the 
dog  was  properly  placed  in  the  slot  by  the  engineer,  it 
would  have  been  practically  impossible  for  it  to  escape,  in 
the  absence  of  some  other  contributing  cause,  and  the  lever 
would  liave  been  held  firmly  in  the  position  in  which  it 
was  placed  by  the  engineer.  But  had  the  machinery  been 
ever  so  carefully  constructed,  had  the  engineer  released  his 
hold  without  seeing  that  the  dog  was  properly  placed  in 
the  slot,  the  natural  consequence  would  be  for  the  lever  to 
fly  back.  The  engineer  testified  positively  and  directly 
that  in  reversing  the  engine  he  placed  the  lever  in  its  proper 
position  and  that  the  dog  entered  the  upper  notch  in  the 
quadrant;  that  he  then  gave  his  attention  toward  the  car 
upon  which  defendant  in  error  was  standing,  for  the  pur- 
pose of  controlling  his  engine  as  it  approached  that  car; 
that  after  it  had  run  perhaps  the  length  of  a  car  or  lees  in 
the  direction  of  the  car  referred  to,  the  dog  became  released 
and  the  lever  flew  back,  thus  placing  the  engine  beyond 
his  control  and  sending  it  with  force  against  the  car  upon 
which  defendant  was  standing.  He  also  testified  that  upon 
two  other  occasions,  prior  to  the  one  at  which  the  accident 
occurred,  upon  reversing  the  motion  of  the  engine  and  set- 
ting the  lever,  as  he  did  at  the  time  of  the  accident,  the 
lever  became  released  and  flew  back  as  it  did  upon  the 
occasion  in  question.  In  the  latter  statement  he  was  sup- 
ported by  other  witnesses. 

It  was  made  to  appear,  quite  clearly,  that  there  was  no 
sudden  movement,  concussion,  or  jar  of  the  engine  which 
could  have  thrown  the  lever,  had  the  appliances  for  hold- 
ing it  been  perfect.  There  was  considerable  of  evidence 
submitted  to  the  jury,  tending  to  show  that  in  a  great  num- 
ber of  engines  the  reverse  lever  would  at  times  fly  back,  as 
did  the  one  at  the  time  of  the  accident ;  but  practically  all 
the  witnesses  agreed  that  if  the  appliances  were  well  con- 
structed, and  the  lever  was  properly  locked  by  the  dog,  it 
could  not  fly  back,  unless  ])roduced  by  some  jar,  concussion, 
or  other  sudden  movement  of  the  engine. 
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It  was,  also,  as  clearly  showQ  that  if,  by  the  fault  of  the 
engineer,  the  dog  was  not  properly  placed  in  the  quadrant  at 
the  time  that  he  released  the  lever,  it  would  fly  back  imme- 
diately and  would  not  remain  in  position  so  long  as  it  seems 
to  have  done  in  this  case,  and  then  become  released.  Within 
one  or  two  days  after  the  accident  the  engine  was  taken  to 
the  shops  and  to  some  extent  overhauled,  and  with  a  view 
of  ascertaining  whether  the  accident  was  caused  by  any  de- 
fects in  the  reverse  lever  or  its  appliances,  something  of  an 
examination  of  the  lever,  dog,  and  quadrant  was  made. 
This  examination,  however,  was  only  by  an  inspection  of 
the  part.  There  was  no  practical  test  with  the  engine  in 
motion.  In  view  of  all  this  evidence  we  think  the  ques- 
tion was  properly  left  to  the  jury  as  lo  whether  the  lever 
became  detached  by  reason  of  the  carelessness  or  negligence 
of  the  engineer,  or  by  some  defect  in  its  construction  or 
operation.  The  jury  having  found  in  favor  of  the  latter 
pro|K)sition,  we  cannot  molest  the  verdict  on  that  ground. 

In  view  of  this  conclusion  we  do  not  think  the  conten- 
tion of  plaintiff  in  error,  that  the  accident  was  caused  through 
the  negligence  of  a  fellow  servant,  becomes  a  material  in- 
quiry in  this  case,  as  we  must  be  content  with  the  conclu- 
sion of  the  jury — that  the  accident  occurred  through  no 
fault  of  the  engineer. 

One  William  Martin,  a  switchman,  was  called  by  de- 
fendant in  error,  and  upon  examination  he  was  requested 
to  state  whether  or  not  he  knew  anything  about  the  engine 
before  the  day  of  the  accident,  and  he  answered  that  pre- 
vious to  the  accident  he  remembered  of  two  occasions  upon 
whici),  after  the  engineer  had  reversed  the  motion,  the  lever 
flew  back  and  did  not  hold  in  the  quadrant.  Upon  cross- 
examination  it  appeared  that  he  did  not  actually  observe 
the  action  of  the  lever,  that  the  engine  became  unmanage- 
able and  from  his  position  (upon  the  foot  board  perhaps) 
called  to  the  engineer  to  know  what  the  difficulty  was  and 
why  he  did  not  control  his  engine;  when  the  engineer  in- 
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formed  him  that  the  difficulty  was  caused  by  the  lever 
flying  back.  It  was  shown  that  while,  in  the  act  of  switch- 
ing, the  engineer  was  under  the  direction  of  the  switch- 
man so  far  as  the  movements  of  the  car  wei*e  concerned,  aild 
at  the  time  in  question,  while  the  movement  of  the  engine 
was  noticeable  by  the  switchman,  equally  as  well  as  by 
the  engineer,  and  upon  the  demand  for  an  explanation  of 
the  action,  the  reason  was  given  as  stated.  The  whole  mat- 
ter, with  the  bare  exception  of  the  observance  of  the  lever 
flying  back,  was  under  the  immediate  observation  of  both 
the  witness  and  the  engineer.  We  cannot  see  that  the  court 
erred  in  permitting  the  testimony  of  the  witness  to  stand, 
even  after  the  cross-examination,  in  which  the  facts  were 
brought  out  as  herein  stated.  Again,  no  prejudice  could 
result  to  plaintiff  in  error  by  reason  of  the  evidence,  for  it 
had  been  fully  stated  before  by  the  engineer,  and  was 
wholly  uncontradicted  by  any  other  witness. 

Mr.  Grensel  was  called  as  a  witness  for  plaintiff  in  error 
for  the  purpose,  we  presume,  of  proving  that  of  the  repairs 
made  upon  the  engine  subsequent  to  the  accident  the  quad- 
rant and  reverse  lever  formed  no  part.  This  was  testified 
to  not  only  by  the  witness  named,  but  by  others  who  had 
knowledge  of  the  fact.  The  witness  was  interrogated  as  to 
what  a  certain  book  contained,  and  testified  ttiat  it  contained 
a  record  of  engine  No.  2  (the  one  in  question),  on  j)age  2  of 
the  book  ;  that  the  entries  were  made  under  his  direction, 
and  that  he  knew  at  the  time  that  they  were  correct;  that 
the  record  was  kept  in  the  usual  and  ordinary  course  of 
business.  Counsel  then  offered  the  record  in  evidence, 
which  upon  objection  was  excluded.  As  the  record  offered 
is  not  set  out  in  the  bill  of  exceptions,  we  cannot  say  that 
its  rejection  was  erroneous.  It  was  then  sought  to  have  the 
witne&s  refresh  his  memory  by  reference  to  the  book  and 
thus  testify,  but  upon  further  examination  on  the  part  of 
counsel  for  defendant  in  error  he  testified  that  he  did  not 
make  the  entries  sought  to  be  used,  was  not  present  when 
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it  was  done,  and  that  he  compared  it  with  his  own  l)ook, 
which  was  not  at  hand  at  the  time  of  trial.  The  entries  in 
his  own  book  were  made  by  him,  but  of  what  others  had 
done.  Upon  objection  the  court  refused  to  allow  the  wit- 
ness to  refresh  his  memory  by  testifying  from  the  book  as 
to  what  repairs  were  made  on  the  engine  in  the  year  1887. 
This  ruling  is  now  assigned  as  error. 

The  question  before  the  jury  was  as  to  the  condition  of 
the  reverse  lever  and  quadrant  at  the  time  of  the  acc*i<lcnt. 
There  was  no  contention  as  to  any  other  portion  of  the 
engine,  and  hence  it  is  apparent  that  no  inquiry  upon  the 
other  matters  suggested  could  give  any  light  upon  tJie  ques- 
tion then  before  the  court.  As  we  have  said,  the  fact  that 
the  quadrant  and  lever  had  not  been  repaired  had  been 
fully  shown.  In  addition  to  this  it  appears  that  the  witness 
Tarrance  had  previously  read  to  the  jury  as  part  of  his  tes- 
timony the  list  of  repairs  made  upon  the  engine  from  the 
entries  referred  to  in  this  book.  The  whole  matter  was 
already  before  the  jury  so  far  as  the  repairs  made  subsequent 
to  the  accident  were  concerned.  It  was  wholly  immaterial 
as  to  what  had  been  made  prior  thereto.  Admitting  the 
materialty  and  competency  of  the  offered  testimony  it  is  ap- 
parent that  the  court  did  not  err  in  its  rulings  excluding  it. 

Of  the  instructions  given  to  the  jury  by  the  court  we 
here  copy  those  numbered  three  and  four : 

"3.  If  you  believe  from  the  evidence  that  the  engine 
which  has  been  referred  to  in  the  testimony  as  engine  No. 
2  was  at  the  time  of  the  accident  to  plaintiff,  December  14, 
1887,  out  of  repair  so  that  its  movements  could  not  be  con- 
trolled by  the  engineer,  and  that  the  person  or  persons  em- 
ployed by  the  defendant  to  order  such  engine  into  the  shop 
for  repairs  or  to  direct  such  repairs  to  be  made,  in  view  of 
the  condition  of  such  engine,  or  might  by  the  exercise  of 
reasonable  care  and  judgment  have  ascertained  it,  and  that 
the  injuries  resulted  to  the  plaintiff  by  reason  of  such  want 
of  repair  or  defective  condition  of  the  engine  and  without 
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fault  or  negligence  on  the  part  of  the  plaintiff^  then  you 
will  be  justified  in  finding  for  the  plaintiff. 

"4t.  If  on  the  other  hand  you  find  from  the  evidenoe  that 
the  plaintiff'  received  his  injuries  through  the  carelessness 
of  the  engineer,  and  not  from  the  defective  condition  of 
the  engine,  then  the  defendant  is  not  liable  for  the  dam- 
ages resulting  from  such  injury  to  the  plaintiff,  but  the  fail- 
ure of  the  engineer  to  report  the  defective  condition  of  the 
engine  to  the  person  having  charge  of  the  repairs  or  to 
such  other  person  as  under  the  rules  of  the  company  it 
was  his  duty  to  make  reports  to,  is  not  such  negligence  as 
would  relieve  the  defendant  from  liability  for  such  injury.*' 

It  is  insisted  that  in  giving  this  fourth  instruction  the 
court  erred.  The  criticism  is  that  by  it  the  court  told  the 
jury,  in  effect,  that  it  was  incumbent  upon  plaintiff  in  er- 
ror to  prove  that  the  injuries  resulted  through  the  careless- 
ness of  the  engineer,  while  in  law  the  burden  was  upon 
defendant  in  error  to  establish  his  case  by  proof.  We  are 
unable  to  see  any  bias  in  the  instruction  complained  of. 
The  question  of  the  liability  of  plaintiff  in  error  or  the 
absence  thereof,  for  defects  in  the  machinery,  was  fully  and 
fairly  presented  by  the  third  instruction,  and  by  the  fourth 
the  jury  were  told  that  if  they  found  that  the  accident  was 
caused  by  the  carelessness  of  the  engineer  and  not  by  the 
defects  claimed  to  have  existed,  defendant  in  error  could 
not  recover.  This  was  as  favorable  to  plaintiff  in  error  as 
the  law  of  the  case  would  justify. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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Elizabeth  Galligher  v.  John  A.  Smiley. 

[Filed  Decembeb  17, 1889.] 

1.  Homestead.     ^  The  homestead  law  in  force  when  a  ooDtract  was 

entered  into  is  the  law  applicable  to  such  contract."  {McEughv. 
Smiley,  17  Neb.,  600.) 

2.  :  Legislature  Cannot  Diminish  Vested  Right.  Under 

the  homestead  law  of  1867,  the  homestead  of  a  debtor  is  not 
liable  to  a  sale  npon  attachment  or  execution,  so  long  as  it  is 
owned  and  occapied  as  a  homestead  by  the  debtor.  While  a 
Judgment  will  continue  to  be  a  lien  upon  it,  which  will  become 
operatiye  npon  sale,  or  abandonment,  yet  it  is  not  within  the 
power  of  the  legislature,  by  subsequent  enactments,  to  diminish 
the  right  conferred  by  that  law  and  acquired  (as  against  the 
debts  then  in  existence)  by  residence  and  occupation. 

3.  :  What  Constitutes.    In  its  inception,  the  substance  of  a 

homestead  is  a  parcel  of  land  on  which  the  family  resides.  It  is 
constituted  by  residence  and  selection  according  to  law.  Where 
these  things  exist,  the  homestead  becomes  a  right  in  the  prem- 
ises, exempted  by  law  from  forced  sale. 

4.  :  Case  Stated.  S.  was  the  owner  of  a  homestead  of  about 
eighty  acres  situated  near  the  city  of  O.,  upon  which  he  resided 
with  his  family  and  which  under  the  homestead  law  of  1867  was 
exempt  from  sale  for  the  satisfaction  of  judgments  rendered 
upon  indebtedness  contracted  prior  to  the  repeal  of  said  law. 
By  a  subsequent  act  of  the  legislature  the  city  of  O.  was  author- 
ized to  extend  its  boundaries,  which  it  did,  and  which,  when  so 
extended,  included  the  land  of  S.,  but  to  which  he  did  not 
consent.  It  was  Tteld,  that  by  bringing  the  property  within  the 
corporate  limits  of  the  city  the  homestead  exemption  was  not 
diminished. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Grofp,  J. 

Gregory y  Day  &  Day,  for  plaintiff  in  error,  cited  :  De 
Witt  V.  Sewing  Machine  Co.,  17  Neb.,  533;  Turner  v. 
Althau8,  6  Id.,  54 ;  Horbach  v.  Miller,  4  Id.,  32 ;  BuU 
V,  Oonroe,  13  Wis.,   233;    Wedc8  v.  Milwaukee,  10  Wis., 
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242 ;  Sarahas  v.  Fenton,  5  Kan.,  593.  The  holding  in 
Dorrington  v.  Myers,  11  Neb.,  388,  that  the  homestead  is  a 
vested  right,  is  probably  to  be  interpreted  as  meaning  that 
the  right  is  alienable  only  by  sale  or  abandonment.  Barber 
V.  Raraheck,  36  Mich.,  399,  is  not  well  considered,  and  in 
both  Michigan  and  Texas  the  homestead  right  is  recog- 
nized in  the  constitution. 

Savage,  Morris  &  Davis,  contra,  cited :  Dorrington  v. 
Myers,  11  Neb.,  388 ;  DeWiUv.  Sewing  Machine  Co.,  17 
Id.,  533  ;MoHugh  v.  Smiley,  Id.,  620 ;  Bassett  v.  Messner, 
30  Tex.,  604 ;  Nolan  v.  Reed,  38  Id.,  425 ;  Barber  v. 
Rorabeck,  36  Mich.,  399 ;  Ham  v.  Bank,  62  CaL,  125. 
Sarahas  v,  FenUm,  5  Kan.,  593,  is  not  in  point 

Be£S£,  Ch.  J. 

This  was  a  proceeding  in  aid  of  execution. 

Plaintiff  in  error  filed  her  petition  in  the  district  court 
in  which  she  alleged  in  substance  that  she  was  the  owner 
of  certain  judgments  which  had  been  rendered  by  the 
district  court  of  Douglas  county  against  defendants  in 
error,  to-wit :  one  in  favor  of  the  Omaha  National  Bank 
for  $1,225.52,  rendered  at  the  October  term,  1874;  one 
in  favor  of  John  McCormick  &  Co.,  for  $429.94,  and  one 
for  $207.35  in  favor  of  Joseph  Sheeley  and  others,  rendered 
at  the  March  term,  1872;  that  said  judgments  had  been 
revived  and  were  in  full  force  as  liens  against  the  lands 
of  defendant;  that  upon  the  18th  day  of  July,  1887,  execu- 
tion was  issued  and  levied  upon  the  west  half  of  the  south- 
east quarter  of  section  3,  township  15,  range  J  3  east,  in 
the  said  county,  and  which  land  was  claimed  as  a  home- 
stead by  defendant,  but  it  was  alleged  that  said  premises 
consisted  of  more  than  seventy  acres  of  land  after  deduct- 
ing the  portion  thereof  which  had  from  time  to  time  been 
appropriated  by  the  several  railroads  crossing  over  it  as 
right  of  way ;  tliat  it  was  all  under  improvements,  with 
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dwellings  and  other  houses  and  buildings  located  thereon, 
that  it  was  within  the  corporate  limits  of  the  city  of 
Omalia,  and  of  more  than  $200,000  value,  and  exceeded 
in  quantity  by  at  least  fifty  acres  what  defendant  had  a 
right  to  hold  as  a  homestead  by  virtue  of  any  law  at  any 
time  enacted  under  which  said  homestead  could  have  been 
acquired. 

The  prayer  of  the  petition  was  for  an  order  setting  off  to 
defendant  his  homestead  of  not  to  exceed  twenty  acres  in 
quantity,  that  the  same  be  admeasured  as  the  law  directs, 
and  the  remainder  declared  subject  to  sale  for  the  satisfac- 
tion of  the  judgments. 

Defendant  in  error  answered  admitting  the  rendition  of 
the  judgments,  but  alleging  that  the  lands  described  in  the 
petition  had  been  owned  by  him  for  thirty  years  and  that 
it  had  been  occupied  by  him  as  a  dwelling  and  homestead 
for  himself  and  family  during  that  time — he  being  the 
bead  of  a  family;  that  it  did  not  exceed  seventy  acres,  and 
until  about  the  Ist  day  of  May,  1887,  was  not  included  in 
any  incorporated  city,  town,  or  village,  when  it  was  in- 
cluded within  the  corporate  limits  of  the  city  of  Omaha 
without  his  consent;  that  at  the  time  the  indebtedness 
was  incurred  and  the  judgment  rendered — which  was  sub- 
sequent to  the  passage  of  the  act  approved  June  22,  1867, 
relating  to  homesteads — the  land  was  exempt  from  execu- 
tion by  reason  of  its  homestead  character.  It  was  also 
alleged  that  the  question  presented  had  been  adjudicated  in 
the  district  and  supreme  courts  of  the  state  in  the  case  of 
McHugh  V.  Smiley,  The  latter  allegation  was  denied  by 
the  reply. 

A  trial  was  had  to  the  court,  which  resulted  in  the  follow- 
ing findings : 

'^  This  cause  having  been  heard  and  submitted  upon  the 
issue  joined  and  the  proofs  and  arguments  of  counsel,  the 
court  finds  the  facts  of  the  case  to  be  as  follows : 

'^1.  Each  of  the  judgments  mentioned  in  plaintiff's  pe- 


192  NEBRASKA  REPORTS.         [Vol.  28 


Qalligher  t.  Smiley. 


tition  were  duly  rendered  as  herein  alleged  against  the  de- 
fendant. That  said  judgments  have  been  revived  and  are 
now  in  full  force  against  the  defendant. 

''2.  That  said  judgments  Iiave  been  duly  •assigned  of 
record  to  the  plaintiff. 

"  3.  That  executions  were  duly  issued  and  levied  upon 
the  west  half  of  the  southeast  quarter  of  section  3,  town- 
ship 15,  range  13  east  of  the  6th  P.  M.^  substaatially  as 
alleged  in  plaintiff's  petition.  That  said  tract  of  land 
embraced  at  least  seventy  acres. 

''  4.  That  said  land  has  been  owned  by  the  defendant 
about  thirty  years,  and  during  all  of  said  time  the  defendant 
has  lived,  and  now  lives,  thereon  with  his  family  as  a 
dwelling  place  and  homestead  ;  that  during  all  of  said  time 
defendant  has  been  (and  now  is)  the  head  of  a  family  and 
a  resident  and  citizen  of  the  territory  and  state  of  Nebraska. 

"  5.  That  until  about  the  fii'st  day  of  May,  1887,  said  land 
was  not  included  within  the  limits  of  any  incorporated  town, 
city,  or  village.  That  about  the  1st  day  of  May,  1887, 
the  incorporated  limits  of  the  city  of  Omaha  were  by  its 
city  council  extended  under  the  act  relating  to  metropolitan 
cities,  approved  March  30,  1887,  and  such  extended  limits 
embraced  the  land  of  defendant  and  was  so  included  within 
the  limits  of  said  city  at  the  time  of  the  levy  of  the  execu- 
tion in  the  petition  mentioned.  That  said  extension  was 
made  without  the  consent  of  the  defendant.  That  said 
land  is  of  the  value  of  the  sum  of  two  hundred  thousand 
dollars. 

''6.  That  the  indebtedness  for  which  said  judgments 
were  rendered  was  contracted  subsequent  to  the  passage  of 
the  act,  approved  June  22,  1867,  relating  to  homesteads. 

"  The  court  finds,  as  conclusions  of  law : 

^'1.  That  at  the  time  said  indebtedness  was  contracted, 
and  at  the  time  said  judgments  were  rendered,  the  said  land 
was  exempt  from  sale  on  execution  on  said  judgments  by 
reason  of  the  defendant's  homestead  rights  in  said  land. 
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^^  2.  That  at  the  time  said  indebtedness  was  contracted 
and  said  jadgments  were  rendered  thera  was  no  law  bj 
which  said  land  could  be  brought  within  the  limits  of  any 
incorporated  town,  city,  or  village,  without  the  consent  of 
the  defendant. 

''  3.  That  the  homestead  rights  of  the  defendant,  so  far 
as  concerns  the  judgments  in  question,  are  to  be  governed 
by  the  law  in  force  at  the  time  the  indebtedness  was  con- 
tracted. * 

*^  4.  That  the  passage  of  the  act  approved  March  30, 1 887,. 
and  the  extension  of  the  city  limits  thereunder,  did  not  affeci 
the  homestead  exemption  of  the  defendant  so  far  as  con- 
cerns these  judgments,  nor  subject  said  land  to  sale  under 
said  judgment  executions,  so  long  as  the  defendant  contin- 
ues in  the  occupancy  of  said  laud  as  a  homestead. 

'^  Wherefore  the  court  doth  order  that  the  petition  of 
the  plaintiff  be  dismissed/' 

A  motion  for  a  new  trial  was  filed,  alleging  in  substance 
that  the  court  erred  in  its  conclusions  of  law.  The  motion 
was  overruled.  The  case  is  brought  to  this  court  by  pro- 
ceedings in  error. 

The  debts  were  contracted,  and  the  homestead  interest  of 
defendant  was  acquired,  under  the  homestead  law  of  1867, 
which  was  as  follows : 

^'A  homestead  consisting  of  any  quantity  of  land  not 
exceeding  one  hundred  and  sixty  acres,  and  the  dwelling 
house  thereon  and  its  appurtenances,  to  be  selected  by  the 
owner  thereof,  and  not  included  in  any  incorporated  city 
or  village,  or,  instead  thereof,  at  the  option  of  the  owner, 
a  quantity  of  contiguous  land  not  exceeding  two  lots,  being 
within  an  incorporated  town,  city,  or  village,  and  according 
to  the  recorded  plat  of  such  incorporated  town,  city,  or 
village,  or  in  lieu  of  the  above  a  lot  or  parcel  of  contiguous 
land  not  exceeding  twenty  acres,  being  within  the  limits  of 
an  incorporated  town,  city,  or  village,  the  said  parcel  or 
lot  of  land  not  being  laid  off  into  streets,  blocks,  and  lots, 
13 


194  NEBRASKA  REPORTS.         [Vol.  28 


Oalligher  y.  Smiley. 


owned  and  occupied  by  any  resident  of  the  state,  being  tbe 
head  of  a  family^  shall  not  be  subject  to  attachment,  levy^  or 
sale  upon  execution  or  other  process,  issuing  out  of  any 
<!ourt  in  the  state,  so  long  as  the  same  shall  be  owned  and 
occupied  by  the  debtor  as  such  homestead.  This  section 
shall  be  deemed  and  construed  to  exempt  such  homestead, 
in  the  manner  aforesaid,  as  well  after  as  before  the  death 
of  Jthe  debtor,  and  in  the  event  of  the  death  of  the  debtor, 
the  estate  in  such  homestead  shall  descend  to  and  be  vested 
in  his  heirs  at  law  or  legatees,  free  and  divested  from  all 
claims  of  any  creditors  thereto." 

It  is  contended  by  the  plaintiff  that  the  bringing  of  the 
land  in  question  within  the  corporate  limits  of  the  city  of 
Omaha  operated  to  diminish  the  area  of  the  homestead  to 
the  limits  prescribed  by  the  law — twenty  acres. 

As  appears  by  the  section  above  quoted  (the  law  in  force 
at  the  time  the  indebtedness  was  incurred),  the  whole  of 
the  tract  of  land  involved  was  exempt  from  forced  sale  on 
execution  or  other  process.  This  remained  the  law  of  the 
contract  {Dorrington  ».  MyerSy  11  Neb.,  389),  and  by  the 
occupation  of  the  property, "  he  became  vested,  so  to  speak, 
of  a  homestead  estate  therein,  which  was  alienable  only 
by  sale  or  abandonment."     (Id.,  391.) 

The  homestead  right,  while  perhaps  not  a  new  estate  ly- 
ing in  grant,  or  transferable  by  conveyance  under  the  law, 
as  it  existed  at  the  time  of  its  inception,  in  this  case  par- 
took of  an  interest  or  right  in  the  home,  indeterminate  in 
its  duration,  which  might  continue  during  the  lives  of  de- 
fendant and  his  wife,  and  perhaps  the  minority  of  their 
children.  While  the  right  itself  could  not  be  bought  or 
sold,  yet  it  was  so  far  vested  in  defendant  as  to  be  be- 
yond the  reach  of  the  I^islature  by  a  repeal  of  the  law 
creating  it.  (Smyth  on  Homesteads,  sees.  69  and  70.)  In 
its  inception  a  homestead  is  a  parcel  of  land  on  which  the 
family  resides,  and  which  is  to  them  a  home.  It  is  consti- 
tuted by  the  two  acts  of  selection  and  residence,  in  compliance 
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with  the  terms  of  the  law  conferring  it  When  these  things 
exist  bona  Jide,  the  essential  elements  of  the  homestead 
right  exist^  of  which  the  persons  entitled  to  it  cannot  be 
divested  by  acts  or  influences  beyond  their  volition. 

At  the  time  this  homestead  right  was  acquired,  by  a  com- 
pliance with  the  provisions  of  the  law^  the  whole  of  the  tract 
now  in  dispute  was  exempt  from  sale  so  long  as  its  occupancy 
oontinned.  While  the  judgments  were  liens,  for  the  pay- 
ment of  which  (if  not  allowed  to  become  dormant)  the 
property  was  pledged,  yet  the  homestead  character  could 
not  be  molested  for  the  purpose  of  enforcing  their  pay- 
ment. By  the  existence  of  the  homestead  right,  the  power 
of  the  judgment  creditors  to  appropriate  the  property  to 
the  payment  of  their  judgments  was  held  in  abeyance  dur- 
ing the  continuance  of  the  right.  The  right  could  not  be 
diminished  by  law  without  the  consent  of  defendants.  (J/o- 
Hugh  V.  SmOey,  17  Neb.,  620;  Same  v.  Same,  Id.,  626 ;  De-. 
WUt  V.  Sewing  Machine  Oo.,  Id.,  533.)  For  twenty  years 
perhaps,  and  during  the  whole  time  of  the  existence  of  the 
indebtedness,  the  right  could  not  be  questioned.  The  land 
was  included  within  the  corporate  limits  of  the  city  by  law, 
and  without  the  consent  or  procurement  of  defendant.  His 
rights  could  not  be  diminished  thereby.  {Basaett  r.  Mesner, 
30  Tex.,  604 ;  Nolan  v.  Reed,  38  Id.,  425 ;  Barber  v.  Ror- 
abeck,  26  Mich.,  399;  Ham  v.  Bank,  62  Cal.,  125.) 

It  is  not  believed  that  the  fact,  that,  in  some  of  the  states 
referred  to,  constitutional  provisions  direct  the  legislature 
to  provide  suitable  homestead  laws,  can  enter  into  this 
discussion  so  as  to  be  of  any  practical  utility.  The  right 
must  depend  upon  statutory  enactments  creating  it,  and 
to  these  enactments  the  courts  must  look.  The  consti- 
tutional provisions  are  directory  for  the  guidance  of  the 
l^islature.  « 

While  it  is  true  that  in  view  of  the  great  value  of  the 
property  now  in  dispute,  the  application  of  sound  moral 
and  business  principles,  by  defendant,  would  require  the 
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payment  of  the  debts  against  it,  yet  if  he  prefers  to  hold 
the  property  and  allow  the  judgments  to  remain  and  accu- 
mulate interest  and  finally  sweep  the  whole  from  his  heirs 
or  legatees,  we  know  of  no  legal  objection  to  his  pursuing 
that  course. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 
The  other  jndges  concur. 


Walter  S.  Tucker  et  al.  v.  Edward  H.  Cannon. 

[Filed  Decembbb  17,  1889.] 

1.  Malioiotui  FroBeoution.  Upon  a  tii«l  for  malidons  proaeca- 
tion  the  jury  foand  in  favor  of  the  plaintiff  in  the  action.  The 
eyideoce  is  examined  and  found  sufficient  to  sustain  the  verdict, 
by  which  the  jury  found  that  the  criminal  prosecution  had  been 
instituted  maliciously  and  without  probable  cause. 

3.  :  Probable  Cause  :  Instructions.    An  instruction  was 

asked  by  defendant  in  the  suit  and  refused  by  the  court,  which 
was  as  follows:  "Probable  cause  means  a  state  of  facts  that 
would  lead  a  man  of  ordinary  prudence  and  discretion  to  enter- 
tain an  honest  belief  in  the  guilt  of  the  accused.  If  you  shall 
And  that  the  defendant,  at  the  time  of  filing  the  complaint 
against  plaintiff,  believed,  and  had  reasonable  ground  for  their  be- 
lief, that  plaintiff,  knowing  that  defendant  Adams  was  not  in- 
debted to  him,  appropriated  to  his  own  use  the  money  he  had 
been  charged  with  embezzling,  then  you  will  find  for  defendants:" 
Held,  Properly  reAised:  the  first  subdivision  as  having  been  given 
in  substance  in  another  instruction,  and  the  second  because  it 
omitted  the  elements  of  fhtnd. 

Error  to  the  district  court  for  Douglas  oountj.     Tried 
below  before  Hopewell,  J. 

J.  T,  Moriartyy  for  plaintiffs  in  error,  cited :  1  Parsons, 
Contracts  (6th  Ed.),  70;  Mechem,  Agency,  sees.  204,  207 ; 


Vol.  28]       SEPTEMBER  TERM,  1889.  197 


Tucker  v.  Gannon. 


Story,  Agency,  8ec&.  474-5;  Buckdey  v.  Ketdlas,  6  N.  Y., 
348 ;  Hoioard  v.  Bay,  61  Id.,  368 ;  OrarU  v.  Mcxyre,  29 
Cal.,  663;  Smith  v.  R.  Cb.,  16  Neb.,  683-6;  Clark  v.  GeU, 
17  Id.,  286 ;  AuUman  v.  Beams,  9  Id.,  490 ;  Rosa  v.  La/ng' 
worthy,  11  Id.,  492;  2  Greenl.,  Ev.,  sec.  454;  Cooley, 
Torts,  182 ;  Abbott,  Trial  Brief,  sec.  20. 

Breckenridge  &  Bredcenridge,  oontra. 

Reese,  Ch.  J. 

This  is  a  proceeding  in  error  to  the  district  court  of 
Douglas  county.  The  action  in  that  court  was  instituted 
by  defendant  in  error  for  damages  growing  out  of  an  al- 
leged malicious  prosecution  by  plaintiff  in  error  on  a  charge 
of  embezzlement,  instituted  in  the  police  court  in  the  city 
of  Omaha.  It  was  allied  in  the  petition  that  said  prose- 
cution was  malicious,  without  probable  cause,  and  in  pur- 
suance of  a  conspiracy  entered  into  between  plaintiffs  in 
error  for  the  purpose  of  injuring  defendant  in  error,  and 
getting  him  out  of  a  business  in  which  he  was  engaged  in 
connection  with  plaintiff  in  error  Adams,  in  order  that 
plaintiff  in  error  Tucker  might  be  substituted  in  his  stead; 
that  he  was  arrested  and  deprived  of  his  liberty,  and  upon 
final  trial  discharged,  and  the  prosecution  ended ;  that  by 
such  prosecution  he  had  been  damaged  in  the  sum  of 
$1,000.  The  answer  was  a  general  denial.  A  jury  trial 
was  had,  which  resulted  in  a  verdict  in  favor  of  defendant 
in  error  for  the  sum  of  $72.08.  A  motion  for  a  new  trial 
was  filed,  alleging  the  following  grounds  therefor : 

"First — The  verdict  is  not  sustained  by  sufficient  evi- 
dence. 

"Second — The  verdict  is  contrary  to  law  and  the  in- 
structions of  the  court. 

"Third — The  court  erred  in  refusing  to  give  paragraphs 
four,  six,  and  eight  of  instructions  asked  by  defendant.^' 

This  motion  was  overruled,  and  judgment  entered  on  the 
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verdict,  and  for  the  purpose  of  a  review  the  case  is  brought 
to  this  court  by  plaintiffs  in  error  by  proceedings  in  error, 
allying  substantially  the  same  assignments  of  error  in  the 
petition  as  in  the  motion  for  a  new  trial.  So  far  as  the  first 
and  second  assignments  are  concerned,  they  may  be  disposed 
of  by  but  a  brief  reference  to  the  evidence,  which  we  have 
examined  with  as  much  care  as  the  time  at  our  disposal 
would  permit.  It  is  conceded,  on  the  part  of  the  plain tiils 
in  error,  that  they  caused  the  arrest  of  defendant  in  error 
on  the  charge  of  embezzling  $8,  allied  to  be  the  property 
of  plaintiff  Adams ;  that  Adams  drew  the  complaint  and 
warrant,  and  that  Tucker  made  oath  to  the  complaint ; 
that  on  the  trial  before  the  police  judge  the  defendant  in 
error  was  discharged.  Defendant  in  error  admits  that  he 
collected  the  eight  dollars  and  did  not  turn  it  over  to 
Adums  or  Tucker,  but  claims  that  he  had  the  right  to  and 
did  apply  it  on  salary  claimed  by  him  to  be  due  from 
Adams. 

From  the  evidence  submitted  to  the  trial  jury  it  appears 
that  defendant  in  error  and  plaintiff  Adams  were  engaged 
in  business  together  in  the  city  of  Omaha,  the  contract  be- 
tween them  being,  in  effect,  that  defendant  in  error  should 
have  charge  of  the  business,  managing  all  of  its  concerns, 
collecting  and  disbursing  its  moneys,  and  for  his  services 
in  that  behalf  was  to  receive  a  salary  of  (40  per  month, 
and  in  addition  thereto  a  percentage  of  the  profits  of  the 
business.  So  far  as  the  eastern  correspondence  was  con- 
cerned, the  business  was  conducted  in  Adams'  name,  and 
he  maintained  an  oversight  over  the  books  and  financial 
interests  of  the  business.  It  appears  that  some  little  dis- 
satisfaction arose  when  it  was  decided  by  Adams  to  termi- 
nate the  contract  with  defendant  in  error  and  substitute,  in 
his  stead,  his  co-plaintiff  in  error.  Tucker.  Tucker,  to 
some  extent,  took  charge  of  the  business  and  conducted 
it  for  awhile,  in  connection  with  defendant  in  error,  and 
finally,  on  the  6th  day  of  July,  defendant  in  error  removed 
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his  efiects  from  the  place  of  business,  and  substantially  left 
it  in  charge  of  Tucker.  Plaintiff  in  error  Adams  then 
learned  that  the  eight  dollars  referred  to  in  the  complaint 
as  having  been  embezzled  had  been  collected  by  defendant 
in  error,  went  to  the  place  where  the  business  was  being 
carried  on,  saw  plaintiff  in  error  Tucker,  made  some  in* 
quiry  about  it,  and  learned  that,  the  money  had  been  col- 
lected, and  that  defendant  in  error  had  not  paid  it  over  to 
Tucker,  and  without  seeing  defendant  in  error  upon  the 
subject  of  the  said  collection,  he  immediately  procured  his 
arrest  upon  the  charge  of  embezzlement.  Without  under- 
taking to  discuss  the  evidence  submitted  to  the  jnry,  it 
must  be  suflBcient  to  say  that  in  any  view  of  the  case  the 
action  of  plaintiff  in  error,  causing  the  arrest,  was  precipi- 
tate and  bears  the  impress  of  having  been  for  the  purpose 
of  enforcing  the  immediate  payment  of  the  eight  dollars 
without  reference  to  whether  it  had  been  properly  witliheld 
or  not. 

There  was  some  evidence  tending  to  show  that  after  the 
arrest  of  defendant  in  error,  which  had  occurred  at  the 
usual  place  of  business  where  he  had  been  engaged  in 
connection  with  plaintiff  in  error,  that  he,  with  the  police- 
man making  the  arrest,  immediately  went  to  the  office  of 
plaintiff  in  error  Adams,  and  demanded  an  explanation, 
when  he  was  informed  that  if  he  would  pay  the  money 
which  it  was  alleged  he  had  collected,  plaintiff  in  error 
Adams  would  do  what  he  could  to  relieve  him  from  the 
prosecution. 

For  the  purpose  of  reviewing  the  verdict  of  the  jury 
and  the  judgment,  it  must  be  conceded  that  there  was  at 
least  some  evidence  submitted  that  defendant  in  error  be- 
lieved that  Mr.  Adams  was  indebted  to  him  and  that  he 
credited  the  money  received  upon  such  indebtedness ;  that 
his  last  month's. wages  had  not  been  paid  and  that  he  had 
the  right  to  so  pay  it.  The  contract  entered  into  between 
the  parties  during  the- preceding  March  was  introduced  in 
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€vic[eDce^  but  its  length  wonld  preclude  its  being  oopied 
into  this  opinion.  It  is  enough  to  say,  however,  that  it 
provided  for  the  carrying  on  of  the  business,  its  continu- 
ance for  two  years,  and  the  payment  of  the  salary  as  above 
indicated.  There  was  some  evidence  tending  to  prove  that 
certain  papers  were  signed  at  the  suggestion  of  plaintiff  in 
error  during  the  detention  of  defendant  in  error,  but  just 
what  they  were  does  not  fully  appear,  as  they  were  not  in- 
troduced in  evidence.  Upon  the  whole  case  we  are  satis- 
fied that  the  jury  was  warranted  in  concluding  that  the 
prosecution  was  more  for  the  purpose  of  enforcing  the  pay- 
ment of  the  money  claimed  than  the  vindication  of  the 
criminal  law  of  the  state. 

Plaintiff  in  error  asked  the  court  to  give  to  the  jury  the 
following  instruction,  which  was  refused,  and  to  which  they 
excepted: 

''  Probable  cause  means  a  state  of  facts  that  would  lead  a 
man  of  ordinary  prudence  and  discretion  to  entertain  an 
honest  belief  in  the  guilt  of  the  accused. 

''If  you  shall  find  that  the  defendants,  at  the  time  of 
filing  the  complaint  against  the  plaintiff,  believed  and  had 
reasonable  ground  for  their  belief,  that  plaintiff,  knowing 
that  defendant  Adams  was  not' indebted  to  him,  appropri- 
ated to  his  own  use  the  money  he  was  charged  with  embez- 
jsling,  then  you  will  find  for  defendants.'' 

The  first  subdivision  of  this  instruction  was  substan- 
tially given  by  the  court  on  its  own  motion,  in  the  fifth 
instruction  given,  which  was,  if  there  be  any  difference, 
more  favorable  for  plaintiffs  than  that  asked  by  them,  and 
was  quite  sufficient  for  this  part  of  the  case.  This  was  as 
follows: 

''Reasonable  or  probable  cause,  within  the  meaning  of 
the  law,  may  be  defined  as  a  reasonable  amount  of  suspi- 
cion, supported  by  circumstances  sufficiently  strong  in  them- 
selves, to  warrant  a  cautious  man  in  believing  that  the 
accused  is  guilty.  But  mere  suspicion  alone  is  not  suffi- 
cient.'' 
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The  latter  subdivision  of  the  instraction  requested  was 
properly  refused  for  the  reason  that  it  omitted  the  intent 
to  defraud,  which  is  of  the  essence  of  embezzlement  There 
was  no  error  in  this  action  of  the  court. 

We  find  no  error  in  the  case  calling  for  reversal  of  the 
judgment.    It  is  therefore  afiSrmed. 

Judgment  affibmed. 

The  other  judges  concur. 


Mabtha  Aixendobph,  appellee,  y.  David  Ogden 

ET  AL.,   APPELLANIB. 

[Filed  Deokmbkb  17, 1889.] 

1.  Negotiable  InstnunentB :  Loss.    M.  A.,  being  tbe  owner 

of  two  notes  secnred  by  mortgage  npon  land  in  Nebraska, 
which  notes  were  past  dne,  and  had  been  endorsed  in  blank 
hy  the  ezecntor  of  her  lather's  will,  throogh  which  she  ob- 
tained the  notes,  sent  them  by  mail  to  a  bank  in  Illinois 
for  presentation  at  the  place  of  payment.  The  notes  were  re- 
oeiyed  at  the  banl^and  presented  for  payment,  bnt  not  paid, 
and  were  lost  either  at  the  bank  or  in  being  retnrned  by  mail  to 
M.  A.  at  Lawrence,  Kansas.  In  an  action  by  M.  A.  npon  said 
notes,  and  to  foreclose  said  mortgage,  as  lost  instmmenU,  proof 
of  the  loss  of  said  instraments,  as  well  as  negative  proof  that 
they  were  neyer  sold  or  disposed  of  by  or  under  the  anthority 
of  the  bank,  being  satisfactory  and  convincing,  hdd,  that  the 
decree  of  the  district  court  for  the  foredosnre  of  said  mortgage 
and  sale  of  the  mortgaged  premises  for  the  payment  of  said  notes 
be  affirmed. 

2.  :  INTEBEST.    At  the  date  of  the  notes  a  contract  to  pay  a 

rate  not  exceeding  12  per  cent  interest  for  the  loan  or  forbear- 
ance of  money,  and  the  notes  sued  on  calling  for  twelve  per  cent 
interest  nntil  paid,  the  decree  providing  for  the  payment  of  in- 
terest at  that  rate  nntil  paid,  upheld. 
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Appeal  from  the  district  oourt  for  Johnson  county. 
Heard  below  before  Broad Y,  J. 

L.  C  Chapmariy  for  appellant  Cheney,  cited :  Etti/  v» 
Snyder,  41  111.,  363  ;  Mcllvoy  v.  Cochran,  3  Litt  (Ky.), 
464;  Cook  v.  Larkm,  19  La.  Ann.,  507;  Pintard  v.  Tack- 
ington,  10  Johns.  (N.  Y.),  104^^ ;  Baker  v.  Dumbotton,  Id., 
240*. 

12.  W.  Sabin,  for  appellee,  cited :  Hale  v.  Christy,  8  Neb., 
268 ;  Sevenaon  v.  Craig,  12  Id.,  464 ;  Cheney  v.  Cooper, 
14  Id.,  415 ;  Herdman  v.  MarahaU,  17  Id.,  259. 

Cobb,  J. 

This  cause  was  appealed  from  the  decision  of  the  district 
oourt  of  Johnson  county. 

On  July  21, 1887,  the  plaintiff  filed  a  petition  in  the 
court  below  stating  her  cause  of  action  to  be : 

That  on  August  14,  1876,  the  defendant,  David  Ogden^ 
made  and  delivered  to  one  Jacob  K.  Stelle,  now  deceased, 
his  six  promissory  notes  of  that  date.  One  note  for  $450 
due  five  years  after  date,  and  five  interest  notes  for  $45 
each,  due  in  one,  two,  three,  four,  and  five  years  after  date. 

That  on  the  same  date  defendant  Ogden  made  and  de- 
livered to  said  Stelle  a  mortgage  on  S.  W.  ^  N.  E.  ^,  and 
S.  E.  i  N.  W.  i,  and  W.J  S.  E.  J  N.  E.  i,  6,  6,  10,  in 
Johnson  county,  to  secure  said  six  notes.  Said  mortgage 
provided  for  an  attorney's  fee  of  ten  per  cent  on  recovery. 
Said  mortgage  was  recorded  on  August  22,  1876,  a  copy 
thereof  attached  to  petition  as  Exhibit  A. 

Defendant  has  paid  four  interest  notes  due  in  1877-8-9, 
and  1880. 

No  proceedings  at  law  have  been  had.  On  March  7, 
1878,  J.  K.  Stelle  died.  The  plaintiff  is  his  daughter  and 
heir  at  la^y.  and  by  will  of  deceased  the  plaintiff  became 
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the  owner  of  the  notes  and  mortgage  sued  on,  the  executor 
having  delivered  same  to  the  plaintiff;  she  has  ever  since 
been  owner  thereof. 

That  on  or  about  September  1,  1881,  after  they  became 
due,  the  note  for  $450,  and  last  interest  note  for  $45,  with 
the  mortgage,  was  lost,  and  plaintiff  has  been  unable  to  gain 
}K)ssession  of  them  or  find  them  since,  although  she  has 
made  diligent  search  at  the  place  where  they  were  last 
known  to  be ;  that  the  same  have  never  been  paid. 

That  Rebecca  Nelson,  Rosey  Farlow,  Gustave  H.  Straube, 
and  Prentiss  D.  Cheney  claim  to  have  an  interest  in  said 
land,  but  such  interest  is  subject  to  the  mortgage  now  sued 
on.  Plaintiff  prays  that  the  mortgage  may  be  foreclosed, 
land  sold,  proceeds  applied  to  payment  of  indebtedness, 
costs,  and  attorney's  fees. 

On  November  23,  1887,  B.  F.  Perkins,  guardian  ad 

liteniy  filed  an  answer  for  Rosey  Farlow  and Farlow, 

denying  all  allegations  that  can  prejudice  minors. 

On  November  25,  1887,  defendant  P.  D.  Cheney  filed 
an  answer  denying  each  and  every  all^ation  in  petition. 

On  May  21,  1888,  defendant  G.  H.  Straube  filed  an 
amended  answer  denying  each  and  every  allegation  in  peti- 
tion; that  the  notes  described  were  transferred  to  one 
Richardson  ;  that  plaintiff  is  not  owner  thereof. 

On  November  26,  1887  the  plaintiff  filed  her  reply  to 
the  answer  of  defendant  Cheney,  denying  each  and  every 
allegation  therein. 

On  November  15,  1888,  the  plaintiff  filed  her  reply  to 
the  answer  of  defendant  Straube,  denying  each  and  every 
allegation  therein. 

At  the  November  terra,  1888,  a  trial  was  had  to  the 
court,  a  jury  being  waived,  and  on  November  16  the 
court  found  for  the  plaintiff,  and  further  found  that  the 
defendant  Ogden  executed  the  mortgage  as  set  forth  ;  that 
said  mortgage  was  duly  recorded;  that  the  plaintiff  became 
the  owner  thereof  through  the  will  of  her  deceased  father, 
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and  is  the  I^al  owner  thereof;  and  that  there  is  due  the 
plaintiff  thereon  the  sum  of  $925.65  ;  that  said  mortgage 
be  foreclosed  and  the  premises  sold  to  pay  the  amount 
thereof,  together  with  the  sum  of  $90  attorney's  fee,  and 
that  $10  be  allowed  the  guardian  ad  litem  of  the  minor  de- 
fendants, to  wliich  the  defendants  except  and  assign  for 
errors: 

1.  That  the  court  erred  in  finding  for  the  plaintiff,  and 
that  the  plaintiff  is  the  owner  of  the  mortgage  debt  sued  on. 

2.  In  sustaining  the  cause  of  ac|;ion  that  the  notes  and 
mortgage  sued  on  are  lost,  and  decreeing  a  foreclosure  of 
the  mortgage. 

On  the  trial  in  the  court  below  it  was  proved  by  the 
testimony  of  Moore  C.  Stelle,  of  Jersey  ville,  Illinois,  that 
he  and  his  mother  were  the  executors  of  the  will  and 
estate  of  his  father,  Jacob  K.  Stelle,  \?ho  died  March  7, 
1878 ;  that  the  estate  was  settled  under  the  will ;  that  his 
sister,  the  plaintiff,  became  the  owner  of  the  notes  and 
mortu^ge  in  controversy  under  the  will ;  that  she  selected 
the  notes  and  mortgage,  and  took  possession  of  them  as  a 
part  of  her  share,  in  1879;  that  he  endorsed  the  notes, 
and  that  she  receipted  to  him  for  them. 

The  plaintiff's  deposition  stated  that  she  was  forty-two 
years  of  age,  that  she  resided  in  Lawrence,  Kansas,  and  is 
the  daughter  of  Jacob  K.  Stelle,  late  of  Jersey  ville,  Illinois, 
deceased;  that  she  is  the  owner  of  the  claim  in  controversy 
in  this  suit ;  that  she  came  by  the  notes  and  mortgage  from 
her  father's  estate ;  that  he  bequeathed  to  her  $4,000,  by 
his  will,  to  be  paid  to  her  in  securities  which  he  owned  at 
his  death ;  that  the  notes  sued  on  were  amongst  those  she 
selected  and  received  from  the  executor  of  the  estate,  who 
sent  to  her  at  Lawrence,  Kansas,  a  list  of  the  notes  which 
she  selected  from  to  make  up  her  $4,000;  that  in  May 
1879,  her  brother  wrote  to  her  that  he  would  send  the  notes 
which  she  had  selected,  and  shortly  afterwards  she  received 
from  him  the  notes,  and  among  others  the  Ogden  notes,  the 
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third  and  fourth  of  which,  of  $45  each,  due  August  14, 
1879,  and  1880,  have  been  paid ;  the  principal  note  of  $450 
and  the  last  interest  note  of  $45,  are  unpaid ;  that  she  turned 
them  over  to  her  husband,  C.  W.  Allendorph,  who  managed 
her  business,  for  keeping,  and  has  not  seen  them  since,  and 
does  not,  of  her  own  knowledge,  know  what  became  of 
them  or  of  the  mortgage  security  which  she  also  received 
and  delivered  to  her  husband  at  the  same  time.  These 
notes  were  (1)  of  $450  and  (2)  interest  note  of  $45,  signed 
by  Daniel  Ogden  and  payable  to  J.  K.  Stelle;  that  her 
recollection  does  not  enable  her  to  state  the  exact  date  of 
the  notes,  or  just  when  they  became  due,  but  from  data 
in  her  possession  the  notes  were  dated  about  August  14, 
1876,  and  bore  twelve  per  cent  interest  after  maturity ; 
that  neither  of  them  has  ever  been  paid,  and  there  is  still 
due  the  principal  and  interest  of  both  from  August  14, 
1881,  the  date  she  thinks  they  matured ;  that  the  notes 
and  mortgage  are  lost;  that  she  had  her  husband  mail  them 
for  collection  to  the  First  National  Bank  of  Jerseyville 
Illinois,  a  short  time  after  they  were  due,  and  has  not  seen 
them  since;  that  she  has  had  her  husband  write  to  the 
bank  for  them,  but  has  not  been  able  to  trace  or  find 
either  the  notes  or  mortgage  by  this  means,  and  refers  to 
letters  from  the  officers  of  the  bank,  and  from  P.  D.  Cheney, 
attached  to  her  deposition. 

C.  W.  Allendorph's  deposition  stated  that  he  resided  at 
Lawrence,  Kansas,  and  was  the  husband  of  the  plaintiff;  that 
by  her  direction,  ever  since  their  marriage,  he  has  attended 
to  her  business  affairs;  that  she  was  the  owner  of  the  claim 
involved  in  this  suit;  that  she  was  such  owner  by  and 
through  the  will  of  her  father,  Jacob  K.  Stelle,  of  Jersey- 
ville, Illinois;  that  under  the  terms  of  said  will  she  se- 
lected the  notes  and  mortgage  sued  upon  as  a  part  of  her 
share  of  his  estate,  and  that  they  were  delivered  to  her  by 
the  executor  May  25,  1879;  that  the  third  and  fourth  in- 
terest notes,  of  $45  each,  of  David  Ogden,  due  August  14, 
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1879,  and  1880,  respectively,  have  been  paid  —  and  w«re 
paid  shortly  after  coining  due ;  that  the  fifth  interest  note 
of  $45,  due  August  14,  1881,  and  the  principal  note  of 
$450,  due  at  the  same  date,  are  still  unpaid^  and  that  he 
does  not  know  wliere  those  notes  now  are,  but  can  tell  what 
he  did  with  them — that  both  notes  and  the  mortgage  were 
sent  by  deponent,  in  a  registered  letter,  August  22,  1881, 
to  the  First  National  Bank  at  Jerseyville,  Illinois,  for  col- 
lection ;  that  deponent  has  the  returned  registration  re- 
ceipt for  the  letter  enclosing  them ;  that  owing  to  the  absence 
of  Mr.  Cheney  at  the  seashore  the  notes  were  not  collected 
by  the  bank ;  that  sometime  afterwards  the  bank  undertook 
to  return  them  to  deponent  through  the  mails,  and,  as  near  as 
can  now  be  ascertained,  the  two  notes  and  mortgage  were  lost 
in  the  mails  between  Jerseyville,  Illinois,  and  Lawrence, 
Kansas;  that  deponent  has  never  seen  the  notes  or  mort- 
gage since  he  mailed  them  to  the  bank  on  August,  22, 1881 ; 
that  he  has  endeavored  to  find  said  notes  and  mortgage  by 
letters  addressed  to  the  bank,  and  to  P.  D.  Cheney  at  Jer- 
seyville, and  to  the  executor  of  Jacob  K.  Stelle,  to  investi- 
gate the  matter  of  their  loss,  but  without  success.  The  let- 
ters in  reply  are  produced  and  attached  to  the  deponent's 
deposition. 

Edward  Cross's  deposition  stated  that  he  was  born  and 
raised,  and  has  always  lived,  in  Jerseyville,  Illinois ;  that 
he  has  been  cashier  of  the  First  National  bank  since  1884; 
that  in  August,  1881,  he  was  either  vice  president  or  as- 
sistant cashier;  that  on  August  26,  of  that  year,  the  bank 
received  from  C.  W.  Allendorph,  for  collection,  two  notes 
signed  by  David  Ogden,  dated  August  14, 1876,  due  on  Au- 
gust 14,  1881,  one  for  $450,  the  other  for  $45,  drawing 
interest  after  maturity,  but  deponent  does  not  remember  at 
what  rate ;  his  recollection  is  that  they  were  returned  about 
January  1,  1882,  or  1883,  to  Allendorph  at  Lawrence, 
Kansas;  deponent  has  no  other  knowledge  or  recollection 
than  that  stated  ;  that  it  was  a  part  of  his  duties  to  look 
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after  collections  during  the  time  the  notes  were  in  the  bank ; 
that  he  has  examineil  carefully  for  these  notes,  and  has  not 
been  able  to  find  them  in  the  bank,  and  has  searched  dili- 
gently for  them  wherever  he  thought  they  could  be;  that 
deponent  was  cashier,  and  A.  W.  Cross  was  president  of 
the  bank  on  October  13, 1885 ;  that  they  had  charge  of  the 
collections  and  of  the  affairs,  making  loans  and  discounts, 
etc,  at  the  date  of  August  13, 1885,  and  that  no  other  per- 
son at  that  date,  connected  with  the  bank,  had  authority  to 
make  sales  of  notes  or  securities,  or  to  make  loans  or  dis- 
counts of  the  funds  or  property  of  the  bank  than  A.  W. 
Cross  and  deponent,  and  that  deponent  was  personally  pres- 
ent at  the  bank  attending  to  his  duties  and  its  business  on 
said  day,  and  that  deponent  is  not  acquainted  with,  nor  has 
he  ever  seen  or  known  of  a  man  named  A.  Richardson,  of 
New  York  city,  who  claims  to  be  the  present  owner  of  the 
notes  and  mortgage  in  controversy,  and  that,  to  his  knowl- 
edge at  that  date  of  the  affairs  and  transactions  of  the  bank, 
the  bank  did  not,  on  October  13,  1885,  nor  at  any  other 
time,  sell  the  said  notes  and  mortgage,  or  either  of  them,  to 
the  said  A.  Richardson,  and  that  the  bank  never  had  any 
transaction  in  relation  to  the  same  at  that  time,  or  at  any 
other  time,  with  A.  Richardson ;  that  the  deponent  only 
within  the  last  six  months  heard  of  the  existence  of  said 
Richardson,  and  had  read  his  deposition,  in  which  he  claims 
to  have  paid  to  said  bank  (560  on  the  13tli  of  October,  1885 
for  the  notes  and  mortgage  in  controversy,  and  deponent 
declares  that  said  deposition  is  false,  and  that  said  bank 
neither  at  that,  nor  any  other  time,  had  any  authority  to  sell 
the  said  notes  and  mortgage  or  either  of  them,  and  that  the 
only  authority  of  the  bank  was  to  collect  the  money  and 
remit  it  to  C.  W.  Allendorph. 

A.  W.  Cross's  deposition  states  that  he  is  president  of  the 
First  National  Bank  at  Jerseyville,  Illinois,  and  has  been 
since  1876,  corroborating  substantially  the  testimony  of 
Edward  Cross,  the  cashier,  as  to  the  notes  and  mortgage 
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in  controversy;  introdncing  with  his  deposition  a  copy  of 
his  letter  to  C.  W.  Allendorph,  Lawrence,  Kansas,  dated 
February  12,  1886,  acknowledging  the  receipt  of  the  notes 
August  26,  1881,  for  presentation  to  P.  D.  Cheney  for 
payment;  that  they  were  so  presented  and  were  not  paid, 
and  were  retained  for  instructions,  and  that,  as  he  supposed^ 
AUendorph  had  adjusted  them;  after  a  long  time  they  re* 
turned  them,  as  they  did  as  to  all  other  stale  collections. 
Deponent  stated  that  in  addition  to  liis  brother,  Edward 
Cross,  there  was  with  him  in  the  bank  on  the  13th  of  Oo- 
tober,  1885,  Thomas  J.  Nesbitt  as  bank  clerk,  who  had 
access  to  the  funds  and  negotiable  paper  of  the  bank,  and 
made  collections  from  business  men  on  account  of  the  bank, 
under  direction  of  deponent. 

The  deposition  of  A.  Richardson  was  introduced  in  evi- 
dence on  the  part  of  defendant  Cheney,  and  stated  that 
the  deponent  did  not  know  tlie  plaintiff,  nor  any  of  the  de- 
fendants, except  Prentiss  D.  Cheney,  wliom  he  had  known 
since  the  year  1^67  or  '8 ;  that  he  knows  nothing  of  this 
suit,  except  what  he  has  learned  from  said  Cheney ;  that 
he,  himself,  is  the  owner  and  holder  of  two  notes  given  by 
David  Ogden  to  Jacob  K.  Stelle,  one  for  (450  and  the 
other  for  $45,  both  dated  August  14,  1876,  and  both  due 
five  years  after  date,  secured  by  a  mortgage  on  100  acres  of 
land  in  Johnson  county,  Nebraska;  that  he  then  produced 
the  same  to  the  notary  public  to  be  copied  into  his  deposi- 
tion ;  that  he  purchased  the  notes  and  mortgage  of  the  First 
National  Bank  of  Jersey  ville,  Illinois,  on  October  13, 1885, 
and  paid  for  the  same  $560  in  cash,  and  has  owned  them 
ever  since,  and  that  no  other  person  has  any  interest  in 
their  ownership,  and  that  they  do  not  belong  to  plaintiff, 
and  were  indorsed  in  blank  by  the  executor  of  J.  K.  Stelle, 
deceased;  that  he  learned  from  Prentiss  D.  Cheney  that 
the  notes  were  right  and  correct  in  every  respect,  and  was 
satisfied  as  to  the  security  from  personal  knowledge  of  the 
land  in  Johnson  county,  Nebraska, 
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This  evidence  fully  establishes  the  fact,  and  without  con- 
tradiction, timt  the  two  notes  in  controversy  were  set  over 
to  the  plaintiff  as  a  part  of  her  portion  of  her  deceased 
father's  estate,  and  that  they  came  into  her  possession,  and 
became  absolutely  her  property  and  remained  so  until  after 
their  maturity ;  that  shortly  afterwards,  through  the  agency 
of  her  husband,  the  notes  were  forwarded  to  the  First  Na- 
tional Bank  of  Jersey  vi He,  Illinois;  that  by  the  president 
of  the  bank  they  were  taken  to  the  oiBce  of  Prentiss  D. 
Cheney,  in  Jei'sey  ville,  at  which  office  they  were  made  pay- 
able, for  presentation  and  payment,  but  were  not  paid. 
Thus  far  there  is  no  conflict  of  the  testimony,  nor  doubt  as 
to  the  &ct8.  The  officers  of  the  bank,  testifying  from  their 
books,  and  their  customary  method  of  business,  reach  the  con- 
clusion that  after  retaining  the  notes  for  some  time  in  their 
possession  without  being  paid,  at  the  close  of  the  year,  and 
possibly  at  the  close  of  the  second  year,  they  returned  them 
by  mail,  pursuant  to  the  invariable  custom  of  incorporated 
banks,  to  rid  themselves  of  stale  and  uncollectible  paper 
at  stated  periods. 

It  is  clearly  proven  that  neither  the  plaintiff  nor  her 
husband  sold  nor  authorized  the  sale  or  transfer  of  the 
notes  to  a  third  party ;  and  it  is  equally  proven  that  they 
were  not  sold  or  transferred  under  any  authority  of  the 
bank  or  by  any  officer  of  it.  But  upon  that  point  there  is 
a  direct  conflict  of  testimony,  as  has  been  seen.  The  trial 
court  doubtless  accepted  the  evidence  of  the  president  and 
cashier  of  the  bank  as  truthful,  and  necessarily  rejected  the 
deposition  of  the  witness,  Richardson,  as  apocryphal.  The 
preponderance  in  &vor  of  known  witnesses  and  their  con- 
sistent evidence  over  that  of  an  interested  and  uncorrob- 
orated witness  would  seem  to  drive  all  doubt  from  the  mind 
that  should  hesitate  as  to  the  two  contradictory  conclusions. 
It  is  not  my  purpose  to  analyze  Richardson's  deposition, 
but  I  think  had  it  been  true  that  he  would  not  have  failed 
to  testify  as  to  the  name  and  place  of  the  party  who  repre- 
14 
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seated  the  bank  in  the  sale  of  the  notes  to  him.  These 
notes  being  in  the  bank  without  authority  of  sale  or  trans- 
fer^ and  not  having  been  found  in  the  bank  after  the  most 
tliorough  search  and  inquiry,  and  after  the  lapse  of  seven 
or  eight  years  without  having  been  presented  for  collection, 
I  think  it  a  legal  and  reasonable  presumption  that  they 
are  lost,  and  were  probably  lost  in  the  mails.  It  would 
seem  that  all  of  the  statements  of  the  deposition  of  Rich- 
ardson were  disbelieved  and  rejected  by  the  district  court. 
Consistently  with  an  acknowledged  principle  of  evidence, 
having  rejected  as  false  the  statement  that  he  bought  the 
notes  on  October  13,  1885,  of  the  Jersey ville  Bank,  the 
court  might  also  reject  the  statement  that  he  had  the  notes 
in  his  possession  at  No.  303  East  Sixty-fifth  street.  New 
York  city. 

Upon  such  being  the  case,  the  right  of  the  plaintiff  to 
recover  as  upon  lost  instruments  is  established.  The  de- 
fendant, by  his  bill  of  exceptions,  submits  as  a  proposition 
that  the  evidence  discloses  that  the  notes  and  mortgage  are 
not  lost,  but  were  sold  to  A.  Richardson  on  October  13, 
1885,  by  some  one  who  had  possession  of  them.  It  can- 
not be  said  that  this  fact  is  disdosed  by  the  evidence,  while 
it  is  admitted  that  the  witness  Richardson  swears  to  it,  and 
also  swears  that  they  were  sold  him  by  the  Jer^y ville 
Bank,  which  testimony  was  discredited  and  is  not  believed 
to  be  entitled  to  respect. 

I  have  examined  the  several  propositions  of  law  as  well 
as  the  various  authorities  cited  by  the  counsel  for  the  ap- 
j)cllaiit,  and  do  not  think  any  of  them  analogous  to  the 
case  at  bar;  or  that  the  case  demands  a  further  examina- 
tion of  them. 

At  the  date  of  the  notes  a  contract  to  pay  twelve  per  cent 
interest  per  annum  was  legal;  and  in  the  case  of  Hager  v. 
Blake,  16  Neb.,  12,  in  1884,  it  was  held  that  'Hhe  rate  of 
interest  agreed  upon  in  a  written  contract,  not  in  excess  of 
that  allowed  by  statute,  continues  until  payment'' 


Vol.  28]       SEPTEMBER  TERM,  1889.  211 


Meroer  t.  Milea. 


The  judgment  of  the  district  oourt  is  therefore  affirmed. 

4 

Judgment  affirmed. 


The  other  judges  concur. 


Samuel  D.  Merger  y.  John  L.  Miles  et  al. 

[Filed  I>bcembsb  17, 1889.] 

Asflig^nmeiit:  Notation  not  Pboybd.  S.  D.  M.  entered  into  a 
oontiMt  in  writing  with  L.  and  B. ,  whereby  he  agreed  to  aeU 
and  oonyey  certain  city  lots  in  an  addition  to  O.,  and  they  agreed 
to  pay  him  therefor  the  sum  of  $1,800,  as  follows:  $200  on  the 
last  payment  of  a  certain  hoase,  and  the  balance  at  the  rate  of 
$50  per  quarter,  eommencing  six  months  from  the  date  of  the 
contract,  with  interest  at  the  rate  of  eight  per  cent  per  annum, 
payable  quarterly.  Afterwards  L.  and  B.  assigned  their  inter- 
est in  said  contract  to  M.  £.  B.,  S.  D.  M.  ratifying  the  assign- 
ment in  writing.  Subsequently  K.  D.  M.  assigned  said  contract 
to  J.  L.  M.  and  J.  T.  in  writing  on  the  back  thereof,  as  foUows: 
''Omaha,  Neb.,  June  24, 1887.  Assigned  to  J.  L.  M.  and  J.  T., 
and  payment  guaranteed.  8.  D.  M.''  There  being  $291.21  due 
on  said  contract,  J.  S.  M.  and  J.  T.  brought  suit  against  8.  D. 
M.  upon  the  guaranty.  The  defense  was  a  novation  of  said  con- 
tract, by  which  J.  L.  M.  and  J.  T.  agreed  to  look  to  the  assign- 
ees  of  M.  E.  B.  for  payment,  and  to  release  8.  D.  M.  Upon  the 
evidence,  hddj  no  proof  of  a  novation. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Hopewell,  J. 

Savage^  Morris  &  Davis,  for  plaintiff  in  error. 

Mahoney,  Mincthan  &  Smythy  for  defendant  in  error, 
cited :  Randolph,  Commercial  Paper,  sec.  947 ;  Crawford 
V.  MUispaughj  13  Johns.  [N.  Y.],  87. 
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Cobb,  J. 

This  cause  is  brought  to  this  court  on  error  from  the 
county  of  Douglas. 

The  plaintiffs  ia  the  court  below  complained  that  on 
June  26,  1886,  the  defendant  and  Latey  and  Benson  made 
a  written  contract  whereby  the  defendant  agreed  to  sell 
and  convey  to  Latey  and  Benson  lots  12  and  13  in  block 

10,  in  Walnut  Hill,  in  said  county,  as  platted  and  shown 
on  the  map  of  said  Walnut  Hill,  and  recorded  December 

11,  1883,  in  the  clerk's  office  of  said  county,  in  book  50, 
pp.  308,  309 ;  that  said  Latey  and  Benson,  by  the  terms 
of  the  contract,  agreed  to  pay  to  the  defendant  the  sum  of 
$1,800,  as  follows :  $200  on  the  last  payment  of  a  certain 
house,  and  the  balance  at  the  rate  of  $50  per  quarter,  com- 
meucing  six  months  from  the  date  of  their  contract,  with 
interest  at  eight  per  cent  per  annum  from  date  until  paid, 
payable  quarterly;  that  on  November  -1,  1886,  Latey  and 
Benson  sold  and  assigned  to  Mary  E.  Benson  all  their 
right,  title,  and  interest  in  said  contract,  and  the  defendant, 
by  proper  writing  and  indorsement  of  the  contract,  ac- 
cepted Mary  E.  Benson  as  purchaser,  in  the  place  of  Latey 
and  Benson,  the  said  Mary  taking  said  contract  subject  to 
all  payments  due  to  the  defendant;  that  afterwards,  on 
June  24, 1887,  the  defendant  assigned  the  contract,  and  all 
moneys  and  payments  due,  and  to  become  due  thereon,  to 
plaintiffs  by  indorsement  as  follows  :  *'  Omaha,  Neb.,  June 
24,  1887.  Assigned  to  John  L.  Miles  and  James  Thomp- 
son, and  payment  guaranteed.     Samuel  X>.  Mercer.'' 

The  defendant  on  the  same  day  executed  to  the  plaintiffs 
a  separate  written  instrument  assigning  said  contracts  to 
them,  and  agreeing  as  a  part  of  the  same  transaction  to  pay 
them  the  amount  due,  and  which  might  become  due,  upon 
the  contract  in  case  of  the  failure  of  Latey  and  Benson, 
and  Mary  E.  Benson,  to  pay  the  same  when  they  became 
due. 
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That  by  the  terms  of  tlie  contract  there  was  due  plaintiffs 
on  June  26, 1887,  $50;  on  September  26, 1887,  J50  prin- 
cipal, and  $30  interest;  on  December  26,  1887,  $50  prin- 
cipal, and  $30  interest;  and  on  March  26,  1888,  $50 
principal,  and  $31.21  interest;  making  a  total  sum  due 
and  unpaid  of  $291.21,  which  amount  is  now  due  plaintiffs, 
who  demanded  the  same  of  Latey  and  Benson  and  of  Mary 
E.  Benson  and  one  John  H.  Gibson,  who  claimed  to  have 
some  interest  in  the  contract,  and  payment  was  refused  by 
all  of  them,  of  which  plaintiffs  gave  the  defendant  immedi- 
ate notice,  and  he  has  neglected  and  refused  to  pay  the  same 
or  any  part  thereof.     Plaintiffs  pray  judgment,  etc. 

The  defendant  answered,  admitting  the  execution  of  the 
contract  witli  Latey  and  Benson ;  the  assignment  to  Mary 
E.  Benson ;  the  assignment  to  plaintiffs,  and  the  guaranty 
of  payment  by  defendant  as  set  out;* but  whether  or  not 
payment  had  been  made  of  the  amounts  due,  he  had  no 
knowledge  other  than  plaintiff's  petition. 

2.  The  defendant  says  that  at  the  time  of  the  execution 
of  said  contract  he  was  the  owner  of  said  real  estate,  and 
upon  the  assignment  of  the  contract  to  plaintiffs  conveyed 
the  legal  title  thereof  to  them ;  that  subsequent  to  the  as- 
signment set  out  in  the  petition,  the  plaintiffs  knowingly 
and  consenting  thereto,  permitted  Mary  E.  Benson  to  as- 
sign said  contract  to  other  persons,  thereby  suffering  others 
than  the  said  Mary  to  become  substituted  as  principal 
debtors  therein,  and  releasing  the  said  Mary ;  that  various 
Bubstitutions  of  the  principal  debtors  were  permitted  and 
consented  to  by  plaintiffs,  but  the  order  of  said  substitutions 
defendant  cannot  state,  but  charges  that  said  contract  was 
assigned  to  one  Perrine,  to  one  Parks,  to  one  Henry  Homan, 
and  to  one  John  H.  Gibson ;  that  all  of  said  assignments 
were  made  without  the  knowledge  or  consent  of  defendant, 
and  with  the  knowledge  and  consent  of  plaintiffs.  Defend- 
ant is  informed  and  believes  that  said  Gibson  is  now  the 
principal  debtor  in  said  contract,  and  so  charges  the  fact  to 
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be ;  and  says  that  he  is  insolvent^  and  that  plaintiffs  have  at 
various  times  extended  the  time  of  payment  of  said  sums 
without  the  consent  of  defendant;  that  by  reason  of  said 
assignments  and  substitutions  the  defendant  is  released  from 
his  liability  on  said  guaranty  and  has  been  damaged  to  the 
full  amount  of  the  sums  due  on  said  contract ;  that  plaintifis 
have  not  resorted  to  any  proceedings  to  foreclose  said  con- 
tract, or  to  subject  said  land  to  the  payment  of  the  amounts 
due  thereunder,  and  therefore  prays  judgment  that  the 
plaintiffs  take  nothing  by  their  suit,  etc. 

The  plaintiffs  in  reply  denied  that  any  assignment  of  the 
contract  mentioned  was. ever  made  by  Mary  E.  Benson 
with  the  knowledge  and  consent  of  plaintiffs;  and  they 
further  denied  that  they  ever  accepted  any  assignee  of 
Mary  E.  Benson  as  a  principal  debtor  on  said  contract, 
and  further  denied  'that  they  ever  consented  or  agreed  to 
any  assignment  of  said  contract  to  Perrine,  Parks,  Homan, 
or  Gibson,  or  any  of  them,  as  the  principal  debtor  on  said 
contract ;  and  they  further  denied  that  they  had  at  any 
time  extended  the  time  of  payment  of  said  contract,  and 
prayed  for  judgment,  etc. 

There  was  a  trial  to  a  jury  with  a  verdict  for  the  plaint- 
iffs of  $304.45. 

The  defendant's  motion  for  a  new  trial  was  argued  and 
overruled  and  judgment  entered  on  the  verdict,  to  which 
the  defendants  excepted  on  the  record,  and  assigned  the 
following  errors: 

1.  The  court  erred  in  excluding  as  evidence  the  petition 
of  plaintiffs  against  Mary  E.  Benson,  J.  H.  Gibson,  and 
Samuel  D.  Mercer  in  the  district  court  of  said  county, 
marked  Exhibit  B  of  the  bill  of  exceptions. 

2.  In  excluding  as  evidence  the  contract  marked  Exhibit 
A  of  the  bill  of  exceptions,  with  assignments  thereon. 

3.  In  sustaining  the  motion  of  plaintiffs  to  strike  oat 
the  evidence  of  Perrine,  Gibson,  Homan,  and  Benson. 

4.  In  instructing  the  jury  to  find  for  plaintiffs. 
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The  defense  relied  upon  is  that  the  plaintiff  knowingly 
and  consenting  j)ermitted  Mary  E.  Benson  to  assign  the 
contract  to  other  persons,  thereby  suffering  others  than  her 
to  become  principal  debtors,  and  thereby  releasing  her. 

Whether  this  allegation  and  that  which  follows  it  in  the 
answer  would  constitute  a  defense  to  the  action  need  not  be 
further  considered.  It  is  sufficient  to  say  that  no  evidence 
was  introduced  and  none  offered  tending  to  prove  that  the 
assignment  of  the  contract  by  Mrs.  Benson,  or  any  sub- 
sequent assignment,  if  others  were  made,  was  with  the 
consent  or  knowledge  of  the  plaintiffs  or  was  ratified  by 
them  after  having  been  made  either  expressly  or  by  impli- 
cation. 

It  appears  indirectly  that  two  payments  were  indorsed 
on  the  contract.  The  evidence  leaves  it  most  probable  that 
these  indorsements  were  made  by  the  plaintiff's  collecting 
clerk,  Thompson,  but  no  evidence  was  offered  to  show  by 
whom  they  were  made.  The  inference  is  sought  to  be 
drawn  from  certain  testimony  that  they  were  made  by  Gib- 
son, the  last  assignee  of  the  contract,  and  from  these  prem- 
ises the  conclusion  follows  that  the  plaintiff  recognized  and 
approved  the  assignment  to  him;  and  consequently  that  the 
defendant  was  released  of  his  contract  of  guaranty.  Neither 
of  these  conclusions,  to  my  mind,  follow  the  premises.  It 
is  true  that  some  of  the  parties  to  whom  the  contract 
passed  testified  that  they  did  not  make  the  payments,  but 
it  is  to  be  observed  that  Mrs.  Benson  was  not  called  as  a 
witness,  and  the  evidence  from  which  the  conclusion  is 
sought  that  she  could  not  have  made  the  payments  is  incon- 
clusive and  remote;  but  even  had  any  one  of  the  parties 
in  whose  possession  the  contract  is  shown  to  have  been, 
made  these  payments,  I  do  not  think  the  receipt  of  them 
by  the  plaintiffs^  collector  would  have  amounted  to  a  no- 
vation of  the  contract  by  which  the  defendant  would  have 
been  released  as  guarantor. 

Upon  the  whole  issues  presented,  I  think  that  the  in- 
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struction  of  the  court  to  the  jury  to  find  for  the  plaintiff 
was  correct,  and  that  it  must  be  upheld. 

The  judgment  of  the  district  court  is  affirmed. 


Judgment  affirmed. 


The  other  judges  concur. 


S  617,  Freeman  C.  Dodge  v.  Frederick  G.  Kienb. 

[FiLKD  December  17, 1889.] 


1.  Contract:  Parol  Evidence.    Where  a  oootract  has  been  re- 

dnced  to  writing  without  any  uncertain ty  as  to  its  terms  and 
meaning,  the  presumption  of  law  is  that  the  entire  contract  is 
contained  in  the  writing,  and  parol  testimony  of  declarations 
made  by  the  parties  at  the  time  it  was  made  is  not  admissible 
in  evidence. 

2.  :  Evidence.    The  introduction  of  illegal  evidence  by  one 

party  upon  a  trial,  and  its  admission  by  the  court,  is  not  suffi- 
cient justification  for  the  admission  of  evidence  otherwise  inad- 
missible when  offered  by  the  other  party. 

Sb  — — :  .  The  evidence  of  the  readiness  and  ability  of  D.  to 

deliver  the  hogs,  in  pursuance  of  the  terms  of  the  contract,  ex- 
amined, and  held,  that  the  verdict  is  sustained  by  the  evidence. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Groff,  J. 

Albert  Swartdandery  and  Thummel  &  Piatt,  for  plaintiff 
in  error,  cited :  Code,  sees.  99,  565 ;  SheUon  v.  French,  33 
Conn.,  489 ;  Wills  v,  Willds,  35  111.,  88 ;  Armstrong  v. 
Spears,  18  Ohio  St.,  373. 

Hall  J  ifcOuUoch  &  English,  for  defendant  in  error: 

The  rule  excluding  parol  evidence  applies  only  to  the 
language  of  the  contract;  surrounding  circumstances  are 
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proper  to  be  considered  in  onler  to  understand  the  intention 
of  the  parties.  (1  Greenl.,  Ev.,  sees.  275-7 ;  Veryan  v.  Me- 
Gregor,  23  Cal.,  339;  Facey  v.  Otis,  11  Mich.,  216.)  The 
evidence  complained  of  is  simply  rebuttal  of  that  introduced 
by  plaintiff,  and  cannot  be  assigned  as  error  by  him. 
(Dyer  V.  Fredericks  J  63  Me.,  173;  Ransom  v,  Bartley,  70 
Mich.,  379;  38  N.  W.  Rep.,  287;  OzmpbeU  v.  Orone,  10 
Neb.,  571 ;  G,  K  &  N.  R.  Cb.  v.  Wiebe,  25  Id.,  548 ; 
Hotcellv.  Graff,  Id.,  130. 

Cobb,  J. 

This  cause  is  brought  to  this  court  on  error  from  the 
district  court  of  Douglas  county. 

The  plaintiff  brought  this  action  in  the  court  below  for 

the  failure  of  defendant  to  accept  and  pay  for  600  hogs, 

according  to  the  terms  of  the  following  agreement  and 

guaranty : 

"South  Omaha,  Neb.,  April  5th,  1887. 

**  I  hereby  agree  to  deliver  to  F.  G.  Kiene,  at  Wood  River, 

Nebraska,  between  the  15th  of  May  and  the  15th  of  June, 

1887,  at  buyer's  option,  six  hundred  hogs,  to  weigh  from 

275  lbs.  upwards  and  to  average  300  lbs.,  at  $5.25  per 

hundred.     Said  F.  G.  Kiene  to  call  for  delivery  of  all  or 

any  part  of  said  six  hundred  hogs,  at  any  time  between 

the  dates  named.  F.  G.  Kiene. 

"F.  C.  Dodge. 

*  

"  In  case  said  F.  G.  Kiene  fails  to  take  said  hogs  as  par 
said  agreement,  or  in  any  manner  fails  to  keep  said  agree- 
ment, I  hereby  agree  to  pay  to  said  F.  C.  Dodge  the  sum 
of  six  hundred  dollars. 

"George  Adams  &  Burke." 

2.  The  plaintiff  duly  performed  all  the  conditions  of 
said  contract  on  his  part,  and  was  on  the  15th  day  of  June, 
1887,  and  for  a  calendar  month  prior  thereto,  ready  and 
willing  to  deliver  the  hogs  therein  mentioned^  and  on  said 
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15th  day  of  June^  1887,  duly  tendered  the  same  to  the  de- 
fendant. 

3.  That  the  defendant  refused  to  accept  said  hogs  and  to 
pay  for  them  pursuant  to  his  agreement,  to  the  damage  of 
the  plaintiff  in  the  sum  of  $2,070,  for  which  he  prays 
judgment,  with  interest  from  date. 

The  defendant  on  leave  answered :  That  he  denied 
each  and  every  allegation  contained  therein  except  as  in 
this  answer  specifically  admitted ;  denied*  that  he  is  in- 
debted to  plaintiff  in  any  sum  whatever  upon  the  pre- 
tended contract  sued  on  herein,  and  further  says  that  at 
no  time  between  the  dates  in  said  pretended  contract  men- 
tioned, did  said  plaintiff  have  a  sufficient  number  of  hogs 
of  the  kind  and' weight  mentioned  to  furnish  to  defendant; 
wherefore  defendant  prays  to  be  dismissed  with  his  costs. 

There  was  a  trial  to  a  jury  with  a  verdict  for  the  defend- 
ants and  judgment  for  defendant's  costs,  with  exceptions 
on  the  record,  on  which  the  plaintiff  assigns  the  following 
errors: 

1  and  2.  In  overruling  the  motion  for  a  new  trial,  and 
that  the  verdict  is  not  sustained  by  the  law  or  evidence. 

3.  In  refusing  to  give  plaintiff's  instructions  to  the  jury. 

4.  In  giving  instructions  3  and  4  on  the  court's  own 
motion. 

6.  In  admitting  testimony  objected  to. 

6.  In  refusing  to  admit  testimony  offered. 

7.  Errors  of  law  excepted  to  on  the  trial,  and 

8.  In  rendering  judgment  for  defendant  on  his  original 
answer. 

Considering  the  first  and  second  assignments,  they  are 
not  believed  to  constitute  reversible  errors  in  this  instance, 
and  are  therefore  overruled. 

As  to  the  third  and  fourth,  the  plaintiff  cannot  under  the 
decisions  of  this  court  avail  himself  of  the  alleged  errors, 
for  the  reason  that  no  exceptions  were  saved  on  the  trial, 
in  the  first  instance,  to  the  refusal  to  give  the  instructions 
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offered,  nor  were  there  ezceptioDS  taken,  in  the  second  in- 
stance, to  the  instructions  of  the  court  given  on  its  own 
motion,  and  are  therefore  overruled. 

As  to  the  fifth  error,  the  first  witness  on  the  trial  called 
by  defendant  was  Frank  Chittenden,  who  testified  that  he 
was  a  salesman  at  the  stockyards  at  South  Omaha,  in  1887, 
employed  by  George  Adams  and  Burke ;  that  he  was  pre- 
sent when  the  parties  to  this  suit  were  in  the  office  of  Adams 
and  Burke  at  tne  stockyards  in  that  year.  Being  shown 
a  certain  paper  on  which  this  action  is  brought,  he  was 
asked  the  question,  What  paper  is  that?  He  answered, 
That  is  the  original  of  the  contract  that  he  wrote ;  that  he 
made  a  couple  of  copies  of  it  afterwards ;  that  he  wrote 
Exhibit  A  (the  guaranty  to  the  contract),  referring  to  it  at 
the  request  of  the  defendant. 

Q.  Did  you  hear  the  arrangement,  or  talk,  between  Mr. 
Kiene  and  Mr.  Dodge  whicli  led  up  to  the  transaction  ? 

A.  I  heard  some  talk  down  in  the  yard,  but  did  not  hear 
all  of  it. 

Q.  What  was  said  by  these  parties  in  your  presence,  and 
in  that  of  each  other,  as  to  the  agreement,  which  led  up  to 
your  writing  it  ? 

A.  He  was  to  take  600  hogs,  and  if  he  failed  to  take 
them,  he  was  to  forfeit  $500. 

Q.  Why,  then,  was  the  latter  part  of  that  attached, 
signed  "George  Adams  and  Burke;"  what  did  Dodge 
want  Kiene  to  do? 

A.  He  wanted  him  to  put  up  $500,  and  Kiene,  in  order 
not  to  lay  out  of  the  money,  had  Adams  sign  this  contract, 
which  answered  the  same  purpose. 

Q.  Did  Dodge  agree,  then,  to  take  Adams  and  Burke, 
instead  of  Kiene,  for  that  $500  ?  (Objected  to,  as  incompe- 
tent.) 

Q.  I  mean  for  $600  ? 

By  the  court :  Remodel  your  question. 

Q.  (Changed.)     Did  Dodge  agree,  then,  to  take  Adams 
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and  Burke  instead  of  Kiene  for  that  $600?  (Objected  to, 
that  tlic  question  calls  for  evidence  varying  the  terms  of 
the  written  contract  between  the  two  parties,  and  is  incom- 
petent.) 

By  the  court :  Your  question  is  leading,  but  I  am  going 
to  give  you  just  the  same  deal  that  I  gave  the  other  side  on 
yesterday  in  this  business,  if  I  know  how  to  do  it.  Try 
again. 

Q.  What  was  said  between  the  parties  about  the  attach- 
ing of  this  latter  part  of  the  paper  signed  by  "George 
Adams  and  Burke,"  if  anything?  (Objected  to,  as  incom- 
petent; overruled.) 

A.  Dodge  wanted  Kiene  to  put  up  $500,  and  they 
talkeil  it  over,  and  Kiene  did  not  want  to  lay  out  of  that 
money  and  asked  him  if  he  would  not  take  Adams  for  it, 
to  which  be  said  that  he  would,  and  that  Adams  would  be 
good  for  the  money. 

There  were  other  questions  of  the  same  general  character 
asked  and  answered  over  objections,  but  the  forgoing  is 
sufficient  to  show  the  general  character  of  the  exceptions. 

Attention  is  here  called  to  the  instrument  sued  on,  and 
.to  the  fact  that  the  suit  is  between  Dodge  and  Kiene  alone, 
and  t4iat  while  the  guaranty  clause  of  the  contract  is  set 
out  in  the  plaintiff's  petition,  and,  together  with  the  instru- 
ment, was  offered  and  received  in  evidence,  yet  it  consti- 
tutes no  part  of  the  contract  between  the  parties  to  this 
action.  It  would  seem,  with  due  deference  to  the  court 
and  counsel  who  tried  the  cause  below,  that  any  formal  in- 
quiry, by  evidence  or  argument,  as  to  this  separate  agree- 
ment of  Adams  and  Burke,  was  superfluous  and  premature, 
in  an  action  in  which  neither  of  the  guarantors  was  a  party. 

The  professed  object  of  the  defendant  in  the  introduction 
of  the  evidence  to  which  exceptions  were  taken,  and  of  the 
court  in  receiving  it,  was  to  explain  this  guaranty  clause 
of  the  contract,  as  though  a  peculiar  refraction  of  borrowed 
light,  from  that  source^  would  illuminate  the  main  instru- 
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ment.  If  the  contract  required  explanation^  and  if  parol 
evidence  were  competent  to  explain  it,  then,  doubtless, 
such  evidence  should  have  been  directed  to  the  terms  of  the 
contract  itself.  The  counsel  for  the  defendant,  no  doubt, 
gives  proper  expression  to  the  law  in  the  following  para- 
graph of  his  brief: 

"  It  is  a  well  settled  rule,  that  when  a  contract  has  been 
reduced  to  writing  without  any  uncertainty  as  to  the  object 
and  extent  of  the  obligation,  the  presumption  is  that  the 
entire  contract  was  reduced  to  writing,  and  oral  testimony 
as  to  declarations  at  the  time  it  was  made  are  inadmissible.'^ 

I  do  not  doubt  that  the  guaranty  clause,  as  we  have  called 
it,  might  be  read  in  connection  with  the  main  instrument 
for  an  explanation  of  it,  if  its  terms  were  doubtful,  or  its 
meaning  obscure,  but  I  do  not  understand  that  either  party 
at  the  trial,  or  in  the  argument  of  the  case,  claimed  them 
to  be  so. 

The  learned  court  seemed  to  be  in  doubt  of  the  admissi- 
bility of  the  evidence  objected  to  on  its  own  merits,  and 
suggested  a  justification  of  its  admission  in  the  fact  that  on 
the  previous  day  he  had  extended  a  similar  indulgence  to 
the  plaintiff.  This  consideration  might  weigh  with  the 
party  himself,  to  induce  him  to  withhold  exceptions,  but  it 
cannot  be  said  to  change  the  rules  of  evidence,  in  order  to 
balance  the  errors  of  that  occasion.  The  admission  of  this 
evidence  must  be  held  to  be  error,  but  for  reasons  to  be 
given  it  will  not  be  held  to  be  prejudicial  to  the  plaintiff 
in  error. 

But  are  the  terms  of  the  contract  in  any  sense  obscure  or 
ambiguous,  or  is  its  meaning  unintelligible  or  doubtful?  I 
do  not  so  consider  them.  Dodge  agreed  to  deliver  to  Kiene, 
at  Wood  River,  between  the  16th  of  May  and  the  15th  of 
June,  1887,  at  buyer's  option,  600  hogs,  to  weigh  from  275 
pounds  upwards,  and  to  average  300  pounds,  at  $5.25  per 
hundred.  Kiene  agreed  to  call  for  delivery  of  all  or  any 
part  of  the  600  hogs  at  any  time  between  the  dates  named. 
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The  word  ^^  option/'  in  the  sense  used  in  the  oontract,  is 
recognized  as  a  privilege  to  a  party  to  a  time  contract  of 
demanding  its  fulfillment  on  any  day  within  the  specified 
limits.  Here  the  privilege  was  that  of  Kiene,  to  call  for 
and  demand  the  delivery  of  the  hogs,  at  the  place  desig- 
nated, at  any  time  between  the  15th  of  May  and  the  15th 
of  June.  By  the  exercise  of  this  privilege,  had  he  chosen 
it,  he  could  have  limited  the  right  of  Dodge  to  deliver  the 
hogs  and  demand  the  price,  under  the  contract,  to  that  day. 
Not  having  chosen  to  exercise  this  right,  the  rights  of 
Dodge  were  confined  to  the  last  day  of  the  contract.  It  is 
argued  by  the  defendant's  counsel  that  the  contract  lacks 
the  element  of  mutuality — that  it  fails  to  provide  in  express 
words,  upon  the  delivery  of  the  hogs,  that  Kiene  was  to 
pay  for  them ;  yet,  taking  the  whole  provisions  of  the  con- 
tract, it  would  seem  that  the  words  following  the  agreement 
of  Dodge  to  deliver  the  hogs  "at  $5.25  per  hundred," 
and  the  agreement  of  Kiene  to  "  call  for  delivery,"  amounts, 
in  substance  and  beyond  implication,  to  an  agreement  by 
Kiene  to  pay  for  the  hogs,  on  delivery,  at  the  price  specified. 

Before,  however.  Dodge  could  lawfully  demand  of  Kiene 
to  receive  the  hogs  on  the  last  day  of  the  contract,  he  must 
have  the  hogs,  on  hand,  at  the  place  of  delivery,  and  be 
in  condition  to  fully  discharge  his  part  of  the  contract, 
and  to  do  whatever  was  necessary  and  reasonable,  to  notify 
Kiene  of  his  ability  and  readiness  to  deliver  them. 

It  grew  out  of  the  option  conceded  to  Kiene,  under  the 
terms  of  the  contract,  to  call  for  the  delivery  on  any  day 
within  the  time  limited;  that  the  right  of  Dodge  to  offer  to 
deliver,  without  a  call  by  Kiene,  was  confined  to  the  last 
day  of  the  time  limited.  The  parties  are  shown  by  the  bill 
of  exceptions  to  have  been,  at  the  time,  extensive  dealers  in 
hogs.  It  is  apparent  from  the  testimony  that,  when  they 
entered  into  the  contract,  it  was  the  intention  of  both  par- 
tiec  to  carry  it  out  in  good  faith,  so  that  if,  on  the  last  day  of 
the  time  liiuited,  Dodge  had  the  hogs  at  the  place  of  delivery. 
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and  notified  Kiene,  or  did  that  wliich  might  be  deemed  rea- 
sonable, to  the  extent  of  his  ability,  to  notify  him  of  his 
readiness  to  comply  with  the  contract,  he  ought  to  recover; 
and  the  measure  of  his  recovery  would  be  the  difference 
between  the  market  value  of  the  hogs  at  that  time  and 
place,  and  the  price  specified  in  the  contract,  if  there  was 
such  difference;  and  it  appears  from  the  evidence  that  there 
was. 

The  main  question,  then,  for  the  jury,  and  which,  as  no 
exceptions  were  taken  to  the  instructions  given  or  refused, 
this  court  will  presume  was  fully  and  fairly  submitted  to 
them,  was,  whether  on  the  14th  day  of  June  the  plaintifi 
was  ready  and  prepared  to  deliver  the  hogs  to  the  defend- 
ant and  duly  notified  him  of  that  purpose. 

Upon  this  main  point  there  is  conflicting  evidence:  the 
plaintiff  himself,  and  his  brother,  G.  F.  Dodge,  testified 
that  he  had  the  hogs  on  hand,  and  was  prepared  to  deliver 
them,  while  Ford  and  Williams,  whose  depositions  were 
read  on  the  part  of  defendant,  and  who  appear  to  have 
been  familiar  with  the  circumstances,  testified  that  at  no 
time  during  the  period  limited,  nor  on  the  last  day,  had 
the  plaintiff  the  number  and  quality  of  hogs  on  hand  at 
the  place  of  delivery.  Whatever  may,  in  point  of  fact, 
have  led  the  jury  to  their  conclusion,  we,  as  a  court  of 
review,  must  assume  that  they  had  reason  to  believe  the 
evidence  of  the  witnesses  for  the  defendant,  and  that  they 
disbelieved  that  of  the  plaintiff  and  his  witness.  In  that 
view,  we  cannot  say  that  the  verdict  is  unsupported  by  the 
evidence  in  the  case. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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County  op  Dodge  v.  Charles  Kemnitz. 

[Filed  Dbcembbb  17, 1869.] 

Bastardy:  Death  of  Complainant:  Revtvob.  L.  M.,  an  un- 
married woman,  having  made  complaint,  nnder  the  statnte  relat- 
ing to  illegitimate  children,  before  a  justice  of  the  peace  against 
C.  K.,  who  was  arrested  and  bronghb  before  said  jostice;  and  she 
having  been  examined  before  said  justice  and  her  examination 
taken  down  in  writing,  after  the  birth  of  her  illegitimate  child; 
and  said  L.  M.  having  died;  the  action  was  revived  in  the  district 
court  in  the  name  of  the  county  as  plaintiff.  Upon  the  trial 
the  plaintiff  offered  in  evidence  the  examination  of  L.  M.  before 
the  justice,  which  was  rejected.    Held,  Error. 

Error  to  the  district  court  for  Dodge  county.  Tried 
below  before  Marshall,  J. 

Geo.  L,  LoomiSy  and  C  Hollenbeck^  for  plaintiff  in  error: 

The  testimony  of  deceased  witnesses  at  a  former  trial 
may  be  proved  at  a  subsequent  one.  {Barnett  v.  People, 
54  111.,  325;  People  o.  Diaz,  6  Cal.,  248;  OommonwecUth  v. 
Richards,  18  Pick.  [Mass.],  435;  State  v.  McfyBlmls,  24 
Mo.,  402;  Hair  v.  State,  16  Neb.,  602;  Summons  v.  State, 
5  Ohio  St.,  325;  Rhine  v.  Robinson,  27  Pa.  St.,  30;  U. 
S.  V.  McComb,  5  McLean  [U.  S.],  287;  1  Wharton,  Crim. 
Law  [7th  Ed.],  sec.  667.)  Altschxder  v.  Algaza,  16  Neb., 
631,  and  Baxter  r.  Township,  16  Ohio,  56,  are  not  in  point. 
The  testimony  before  the  justice  became  primary  evidence 
when  the  witness  died. 

Prick  &  Dolezal,  for  defendant  in  error: 

Ch.  37,  Comp.  Stats.,  is  taken  from  the  Ohio  statute  and 
is  to  be  interpreted  according  to  the  holding  in  Hamm  v. 
Wiekline,  26  Ohio  St ,  81,  and  Baxter  v.  Columbia  Toum- 
ship,  16  Ohio,  57.  Under  this  act,  if  the  Roman's  testi- 
mony is  to  be  used  to  sustain  a  verdict   she  must  testify 
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twice  so  that  comparison  may  be  made.  As  the  statute 
makes  no  exception  in  this  requirement^  the  courts  can 
make  none.  (Bosely  v,  MaUingly,  14  B.  Hon.  [Ky.],  89; 

Coffin  V.  Rich,  45  Me.,  507;  KUpatrick  v.  Byime,  25 
Miss.,  671 ;  Bidwellv,  Whitaket-,  1  Mich.,  469;  Bradbury  v. 

Wagenhorst,  54  Pa.  St.,  180.)  The  testimony  before  the 
justice  was  not  original  evidence.  {AUachuler  v.  Algazay  16 
Neb.,  633.) 

Cobb,  J. 

Lena  Martin,  an  unmarried  woman,  made  complaint, 
under  the  statute  entitled  "illegitimate  children,"  before  a 
justice  of  the  peace  of  Dodge  county,  against  Charles  Kem- 
nitz,  and  upon  his  arrest  and  being  brought  before  the 
justice  she  was  examined  under  oath  respecting  the  cause  of 
her  complaint.  The  accused  was  allowed  to  ask  her  any 
questions  he  thought  proper,  all  of  which  examination,  ques- 
tions, and  answers  were  reduced  to  writing  by  the  justice, 
who  upon  consideration  thereof  required  the  said  accused  to 
enter  into  a  recognizance  in  the  sum  of  $500  with  good 
and  sufficient  security,  for  his  appearance  at  the  next  suc- 
ceeding term  of  the  district  court  in  and  for  said  county,  to 
answer  said  accusation,  etc.,  which  was  given. 

At  the  next  succeeding  term  of  said  district  court  the 
county  of  Dodge,  by  its  attorney,  appeared,  and  filed  the 
affidavit  of  George L.  Loomis,  county  attorney,  setting  forth, 
amongst  other  things,  that  subsequent  to  the  examination 
of  the  said  Lena  Martin  by  the  said  justice  of  the  peace  as 
above  set  forth,  and  the  entering  into  recognizance  by  the 
said  Charles  Kemnitz  as  above  stated,  the  said  Lena  Mar- 
tin gave  birth  to  a  bastard  child,  of  which  she  was  pregnant 
at  the  time  of  said  examination  and  of  which  it  is  charged 
that  the  said  Charles  Kemnitz  is  the  father ;  that  subsequent 

to  the  birth  of  said  child  and  on  or  about  the day  of 

September,  1888,  the  plaintiff,  Lena  Martin,  died ;  that  said 
bastard  child  was  then  living  at  and  within  the  county  of 
15 
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Dodge  and  might  beoome  a  countj  charge,  eta,  and  upon 
the  said  affidavit  and  the  papers  returned  in  said  cause  by 
the  said  justice  of  the  peace,  the  said  county  moved  to  be 
substituted  in  the  place  of  the  said  Lena  Martin  in  said 
action,  and  for  leave  to  take  up  and  prosecute  the  said 
action.  And  thereupon  the  attorney  of  Dodge  county 
George  L.  Loomis,  appeared  in  open  court  and  su^ested 
the  death  of  Lena  Martin,  the  plaintiff  in  said  action,  and 
moved  that  the  action  be  revived  in  the  name  of  the  county 
of  Dodge  as  plaintiff,  which  latter  motion  was  on  the  6th 
day  of  February,  1889,  by  the  said  court  allowed  and  the 
action  revived  in  the  name  of  the  county  of  Dodge. 

The  cause  was  tried  to  a  jury,  with  a  verdict  and  judg- 
ment for  the  defendant. 

The  cause  is  brought  to  this  court  on  error  by  the  plaint- 
iff, which  assigns  several  errors;  but  which  it  is  not  deemed 
necessary  to  set  out  in  detail. 

It  appears  by  the  bill  of  exceptions,  that  upon  the  trial 
the  plaintiff  called  Charles  Inches  as  a  witness  on  his  behalf, 
who  testified  that  he  resided  at  Scribner;  that  he  was  by 
profession  a  doctor  of  medicine;  that  he  was  called  upon 
some  time  in  the  then  last  September  to  attend  one  Lena 
Martin ;  that  he  called  on  her  on  the  3d  day  of  said  month 
of  September;  that  she  was  then  living  about  a  mile  and  g 
half  from  Snyder,  at  her  father's;  that  he  found  her  in 
child-bed.  She  gave  birth  to  a  child  in  the  course  of  an 
hour;  the  child  was  born  alive.  The  mother,  Lena  Martin, 
died,  witness  believed,  on  the  23d  day  of  said  month. 

Mary  Martin  was  called  as  a  witness  on  the  part  of  the 
plaintiff,  and  testified  that  she  resided  in  Snyder,  Dodge 
county;  that  she  was  a  sister  of  Lena  Martin;  that  Lena 
Martin  was  an  unmarried  woman ;  never  had  been  married ; 
that  she  died  September  19,  1888.  She  gave  birth  to  a 
child  September  3,  1888. 

S.  F.  Moore  was  called  as  a  witness  by  the  plaintiff,  and 
testified  that  he  was  a  justice  of  the  peace;  that  he  knew 
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nothing  of  Lena  Martin  except  that  she  came  before  him  to 
make  a  complaint;  that  her  evidence  was  taken  in  writing; 
that  witness  took  it;  that  a  paper  that  was  handed  to  wit- 
ness and  was  made  a  part  of  the  bill  of  exceptions  is  the 
evidence  which  witness  took  down ;  that  the  defendant  was 
present  with  attorneys. 

Thereupon  plaintiff  offered  in  evidence  the  testimony  of 
Lena  Martin^  the  plaintiff,  then  deceased,  as  given  under 
oath  before  said  witness  Moore,  as  justice  of  the  peace,  and 
taken  down,  returned,  and  certified  by  him  as  such,  as  re- 
quired by  law.  To  which  the  defendant  objected  and  the 
objection  was  sustained  by  the  court  and  the  evidence  ex- 
cluded. And  thereupon  the  court  gave  the  following 
instruction  to  the  jury :  "  You  are  instructed  to  find  a  ver- 
dict for  the  defendant,  there  being  no  evidence  to  sustain 
a  verdict  for  the  plaintiff.'' 

Section  2  of  chapter  37,  Comp.  Stats.,  provides  that 
the  county,  commissioners,  in  all  cases  where  a  woman 
has  a  bastard  child  and  neglects  to  bring  a  suit  for  its 
maintenance,  or  brings  a  suit  and  fails  to  prosecute  to 
final  judgment,  and  where  sufScient  security  is  not  offered 
to  save  the  county  from  expense,  may  bring  a  suit  in  be- 
half of  the  county  against  him  who  is  accused  of  begetting 
such  child,  or  may  take  up  and  prosecute  a  suit  begun  by 
the  mother  of  the  child.  This  provision  doubtless  gave 
the  district  court  ample  authority  for  its  proceeding  in 
reviving  the  suit  in  the  name  of  the  county  as  plaintiff. 
The  county  authorities  as  overseers  of  the  poor  have  in 
iQost  or  all  of  the  states  always  been  recognized  as  the 
proper  parties  to  conduct  proceedings  under  the  bastardy 
act,  where  for  any  cause  the  mother  fails  to  prosecute. 
The  statute,  however,  is  silent  as  to  the  procedure  in  such 
cases.  It  is  therefore  of  necessity  the  duty  of  a  court  to 
frame  its  procedure  in'  each  case  according  to  its  peculiar 
necessities,  to  the  end  that  there  shall  not  be  a  failure  of 
justice,  and  assuring  to  the  accused  as  much  consideration 
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for  his  natural  and  constitutional  rights  as  possible  con- 
sistent with  the  interest  and  safety  of  the  pubh'c 

Section  5  of  the  act  provides  for  a  jury  trial  in  all 
cases  where  the  accused  shall  plead  not  guilty  to  the  charge 
in  the  court  to  which  he  is  recognized.  There  does  not 
appear  to  have  been  any  plea  in  this  case,  the  trial,  doubt- 
less, proceeded  as  though  there  was  a  plea  of  not  guilty. 
The  section  expressly  provides  that  the  examination  before 
the  justice  shall  be  given  in  evidence.  Now  this  applies  as 
well  to  cases  brought  or  prosecuted  by  county  authorities 
under  the  provisions  of  the  second  section  as  to  those 
where  the  prosecution  is  commenced  and  carried  on  by  the 
mother.  While  it  is  obvious  from  the  language  of  the 
section  that  one  purpose  which  the  legislature  had  in  pro- 
viding that  the  examination  of  the  complainant  taken 
down  by  the  justice  should  be  read  upon  the  trial  was  the 
protection  of  the  accused  against  a  false  accusation  made 
by  an  untruthful  and  perjured  complainant,  who  as  a  rule 
is  vacillating  in  a  repetition  of  her  charge,  it  was  not  the 
only  purpose.  In  the  second  section  the  legislature  rec- 
ognized the  probability  of  cases  arising  where  mothers  or 
prospective  mothers  of  illegitimate  children,  having  made 
complaint  under  the  provisions  of  the  first  section,  caused 
the  arrest  of  the  father  and  been  examined  in  respect  to  the 
grounds  of  her  complaint,  will  be  induced  to  abandon 
such  prosecution  and  fail  voluntarily  to  follow  it  tq  tl;e 
district  court  and  there  repeat  their  statement  of  the  facts 
upon  which  it  is  founded.  As  we  have  seen,  the  law  makes 
it  the  duty  of  the  county  authorities  in  such  case  to  take 
up  and  prosecute  such  suit.  Tn  such  case  it  would  doubt- 
less be  the  duty  of  such  authorities  to  apply  to  the  court 
for  process  to  compel  such  recalcitrant  complainant  to  ap- 
pear and  testify  in  such  case.  The  examination  before  the 
justice  would  answer  the  purpose  of  discrediting  hor  if 
through  perjury  her  second  examination  was  substantially 
different  from  her  first,  or  of  adding  to  the  weight  of  her 
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testimony  if  consistent  with  it.  Whether  if  in  such  case  the 
county  authorities,  after  exhausting  the  process  of  the 
court,  be  unable  to  procure  the  testimony  of  such  com- 
plainant before  the  court  —  she  being  still  alive — the 
examination  taken  before  the  justice  would  be  sufficient 
evidence  to  sustain  a  verdict  for  the  plaintiff,  I  do  not  de- 
cide ;  but  that  it  would  be  admissible  in  evidence  I  do  not 
doubt,  nor  deem  it  necessary  to  go  beyond  the  fiflh  section 
of  the  act  above  referred  to  for  authority  therefor. 

In  the  case  at  bar,  the  complaint  having  been  duly  made, 
the  accused  arrested  and  brought  before  the  justice,  the 
complainant  examined  and  her  examination  taken  down  by 
the  justice  and  returned  to  the  district  court,  and  the  ac- 
cused recognized  to  appear  thereat,  the  complainant  was 
removed  by  the  hand  of  death.  As  in  any  case  of  the 
death  of  a  sole  party  to  an  SiGtion.  peridenie  lUe,  the  action 
abated.  Applying  the  provisions  of  sec.  458  of  the  Civil 
Code  to  those  of  section  2  of  the  act  hereinbefore  referred 
to,  the  court  revived  the  action  in  the  name  of  the  county 
as  plaintiff.  The  action  being  so  revived,  I  see  no  escape 
from  the  conclusion  that  its  trial,  and  every  proceeding  in 
it,  must  be  governed,  so  far  as  possible,  by  the  same  pro- 
visions and  rules  of  law  as  though  it  had  never  abated. 

Amongst  the  other  provisions  governing  such  trial,  I 
quote  from  sec.  5 :  *'At  the  trial  of  such  issue,  the  examin- 
ation before  the  justice  shall  be  given  in  evidence,  and  the 
mother  of  the  bastard  child  shall  be  admitted  as  a  compe- 
tent witness,  and  her  credibility  be  left  to  the  jury.''  These 
provisions  apply  to  the  cause  of  action  on  the  case  of  the 
plaintiff;  but  there  is  nothing  in  the  language  indicating  a 
purpose  on  the  part  of  its  framed  to  make  one  part  of  the 
clause ' depend  upon  the  other;  in  other  words,  to  make 
the  giving  in  evidence  of  the  examination  before  the  jus- 
tice depend  upon  the  admitting  of  the  mother  of  the  bas- 
tard child  as  a  competent  witness.  These  two  instruments 
of  evidence  are  treated  independently  of  each  other,  though 
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in  the  same  section  and  clause.  In  the  case  at  bar  one  of 
them  was  at  hand,  ready  to  be  presented  to  the  considera- 
tion of  the  jarj  should  it  have  been  withheld  from  thcm^ 
because  by  the  act  of  God  the  presentation  of  the  other  had 
been  rendered  impossible. 

The  said  section  also  contains  the  following  clause: 
''On  the  trial  of  the  issue  the  jury  shall,  in  behalf  of  the 
man  accused,  take  into  consideration  any  want  of  credibil- 
ity in  the  mother  of  the  bastard  child ;  also  any  variations 
in  hertestimony  before  the  justiceand  that  before  the  jury," 
etc.  Counsel  for  defendant  in  error  argued  at  the  bar  and 
in  the  brief  that  under  this  provision  the  presence  and  tes- 
timony of  the  plaintiff  mother  in  person  before  the  jury 
was  an  indispensable  condition  to  the  giving  in  evidence  of 
the  examination  taken  before  the  justice.  And  it  cannot 
be  denied  that  there  is  the  best  of  authority  for  this  proposi- 
tion. The  chapter  of  our  statutes  above  referred  to  was 
taken  almost  literally  from  the  statutes  of  Ohio  in  force  in 
1847;  in  that  year  the  case  of  Baxter  v.  Columbia  Town- 
ship,  16  Ohio,  56,  was  decided  by  the  supi^eme  court  of  that 
state.  The  facts  of  that  case  were  su\)stantially  parallel  in 
all  material  respects  to  the  case  at  bar.  It  was  there  held 
that  the  presence  and  testimony  of  the  woman  upon  the 
trial  were  indispensable,  except  in  the  case  of  a  confession 
in  open  court,  and  that  the  right  given  by  the  statute  could 
not  otherwise  be  secured. 

While  I  accord  to  the  above  case  all  the  elements  of  an 
authority  I  do  not  think  that  it  ought  to  be  followed.  If 
it  is  good  law,  then  the  second  section  of  the  act  is  utterly 
nugatory,  and  the  favorite  maxim  of  the  law,  "There  is  no 
wrong  without  a  remedy,    ought  to  be  expunged. 

Proceedings  under  the  act  in  question  are  to  some  extent 
special  proceeding,  yet  the  general  rules  of  evidence  must 
be  held  to  apply  to  them.  Among  these  rules  one  of  uni- 
versal application  is  that  which  requires  the  best  evidence 
attainable  to  be  given  of  any  controverted  fact.     The  cor- 
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ollary  of  this  rule  is,  that  the  best  evidence  of  a  material 
fact  on  trial  is  always  admissible  unless  rendered  inadmissi- 
ble by  positive  statute.  Under  this  rule  we  held  in  Hair's 
case^  16  Neb.^  601^  that  '^  Where  a  deceased  witness  testified 
upon  a  former  trial  of  the  same  party  for  the  same  offense, 
being  brought  face  to  face  with  the  accused  and  cross-ex- 
amined by  him,  it  is  competent,  upon  a  subsequent  trial,  to 
prove  the  testimony  of  such  deceased  witness/'  etc.  It  was 
also  held  that  such  evidence  might  be  proved  by  the  court 
reporter;  and  under  the  same  rule  it  must  be  held  that  the 
examination  of  Lena  Martin,  taken  before  the  justice,  she 
being  deceased,  was  admissible  upon  the  trial  in  the  district 
court,  independent  of  the  provisions  of  the  statute.  And 
yet  I  desire  to  put  this  opinion  squarely  upon  the  construc- 
tion of  the  statute,  upon  which  I  reach  the  conclusion  that 
the  district  court  erred  in  rejecting  the  evidence  and  in  di- 
recting a  verdict  for  the  defendant. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 


Reversed  and  remanded. 


The  other  judges  concur. 


WiiXETT  L.  Irish,  appellant,  v.  George  E.  Pheby 

ET  AL.,  appellees. 

[Filed  Deoehbeb  17,  1889.] 

1.  Pleadings :  Judqmsnt  Ok.  The  plaintiff,  in  and  by  his  peti- 
tion, having  alleged  the  necessary  facts  to  entitle  him  to  the 
judgment  and  relief  therein  demanded,  and  none  of  such  facts 
and  allegations  haying  been  denied,  nor  any  set-off,  nor  counter- 
claim, nor  other  fact  or  matter  alleged,  or  pleaded  in  avoidance 
thereof,  hddt  that  the  plaintiff  was  entitled  to  a  judgment  on 
the  pleading^ 
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2.  The  evidence  examiDed,  and  Jidd^  that  as  a  matter  of  evidence 
the  plaintiff  was  entitled  to  a  jadgment 

Appeal  from  the  district  court  for  Douglas  county 
Tried  below  before  Groff,  J. 

Winfield  S.  Strawn,  for  appellant. 

Holmes,  Wharton  &  Baird,  for  Danish  Baptist  church, 
cited:  Moirison  v.  Paxton,  17  Neb.,  634;  Foster  v.  Dohle, 
Id.,  631. 

Cobb,  J. 

•  This  case  was  appealed  from  the  district  court  of  Doug- 
las county. 

The  appellant  exhibited  a  bill  in  the  court  below  against 
the  firm  of  Pheby  &  Turner,  builders,  of  Omaha,  and  H. 
A.  Reichenbach,  Nels  Christiansen,  A.  G.  Christensen,  A. 
Busch,  and  S.  P.  Sorenson,  trustees  of  the  Danish  Baptist 
church,  of  Omaha,  unincorporated,  and  Isaac  Williams, 
Sihis  S.  Hansen,  Dow  &  Mclver,  partners,  etc.,  and  Caro- 
line C.  Van  Namee,  defendants  and  appellees,  alleging  that 
on  February  24,  1888,  Pheby  &  Turner  contracted  with 
the  trustees  and  building  committee  of  the  Danish  Baptist. 
church,  of  Omaha,  to  erect  for  said  church  and  said  commit- 
tee a  church  building,  for  religious  worship,  on  lot  3  of 
block  11  of  Parker's  addition  to  the  city  of  Omaha,  and  to 
furnish  the  materials  therefor.  In  pursuance  of  which  they 
purchased  of  appellant  materials  for  the  construction  of  the 
church  building  amounting  to  $295.32,  which  amount  has 
never  been  paid,  and  is  now  due;  that  at  the  time  of 
furnishing  the  materials,  the  owner  of  record  of  said  lot 
was  Caroline  C.  Van  Namee,  but  that  the  Danish  Baptist 
Church  Society,  and  the  trustees  thereof,  were  the  true  and 
actual  owners  by  lease  or  gift,  but  the  precise  nature  of  the 
title  is  not  of  record;  that  on  May  31, 1888,  within  sixty 
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days  after  furnishing  the  materials^  the  appellant  filed  an 
itemized  account  of  the  same,  under  oath,  in  the  office  of 
the  register  of  deeds  of  said  county,  claiming  a  mechanic's 
lien  upon  the  lot,  and  the  building  thereon,  for  the  sum  of 
$295.32,  with  interest  from  April  21,  1888;  that  Will- 
iams and  Hansen,  and  the  firm  of  Dow  &  Mclver,  by  the 
records  of  said  county,  claim  a  mechanic's  lien  on  said  lot 
and  building,  and  are  therefore  made  defendants. 

The  plaintiff  below  prayed  judgment  for  the  sale  of  the 
property,  upon  the  adjustment  of  the  liens,  and  rights  of 
all  parties  made  defendants. 

The  defendant  Van  Namee  answered,  denying  all  all^a- 
tions  of  the  bill  not  expressly  admitted ;  she  admits  that 
a  church  building  has  been  erected  on  the  lot  described,  and 
states  that  she  is  the  owner  of  said  lot;  that  on  April  19, 
1887,  she  leased  the  same  to  Taylor  Turner  for  the  term  of 
five  years  from  that  date;  that  on  April  7,  1888,  she  gave 
her  consent  to  Turner  to  transfer  his  interest  to  S.  P.  So- 
renson,  which  was  executed  by  lease,  of  which  Sorenson 
holds  possession,  and  that  she  never  authorized  the  erection 
of  any  building  thereon. 

The  defendant  Hansen  answered,  denying  all  allegations 
of  the  bill  not  expressly  admitted ;  he  admits  that  Pheby 
&  Turner  built  a  church  building  on  the  lot  described 
under  a  contract  with  the  trustees  of  the  Danish  Baptist 
church,  of  Omaha;  that  as  to  how  much  material  the 
plaintiff  furnished  the  contractors,  if  any,  he  has  no  knowl- 
edge; that  he  has  a  lien  upon  the  building  for  work  and 
labor  thereon  of  twenty-two  and  one-half  days  at  :ui 
agreed  rate  of  wages  of  $2.50  per  day,  employed  by  the 
contractors  and  builders,  amounting  to  $56.25,  due  April 
28,  1888;  that  on  May  2,  1888,  he  filed  his  claim,  in  ac- 
cordance with  the  statute,  in  the  register  of  deeds'  office  of 
said  county,  perfecting  a  mechanic's  lien  on  lot  No.  4, 
through  error  and  mistake,  and  that  the  building  is  located 
on  lot  No.  3,  block  11;  that  on  May  14,  following,  he 
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refiled  his  claim,  according  to  law,  in  the  leister's  office, 
perfecting  his  said  mechanic's  lien  on  lot  No.  3  for  the 
said  amount  du^  him,  and  asks  judgment  therefor. 

The  defendants  Christensen,  Buscb,  and  Sorenson  an- 
swered, jointly,  that  they  were  acting  as  a  committee  for 
said  church  in  erecting  the  building  spoken  of;  that  thej 
are  informed  that  the  plaintiff  claims  a  lien  for  lumber  and 
material  furnished,  but  do  not  know  nor  admit  the  amount, 
nor  that  be  filed  it  for  a  mechanic's  lien  within  sixty  days, 
as  allied;  that  neither  of  the  defendants  owns  said  prop- 
erty ;  that  the  church  has  no  lease  or  right  upon  the  lot, 
save  a  verbal  license  to  remain,  and  pays  no  rent;  that  they 
paid  to  Pheby  &  Turner  the  full  sum  due  upon  the  con- 
tract for  the  building,  and  that  defendants  Williams  and 
Hansen  were  present  at  the  time  of  payment,  and  made  no 
objections — they  had.  been  notified  to  be  present  and  get 
their  pay. 

The  defendants  Dow  and  Mclver  answered  that  they 
were  not  informed  as  to  the  truth  of  the  all^ations  of  the 
bill,  save  that  it  is  true  that  they  have  a  lien  upon  the 
property  described,  also  east  fifty  feet  in  Bedford  Place,  an 
addition  to  the  city  of  Omaha,  for  the  sum  due  them  of 
$5.70,  and  pray  judgment  therefor. 

The  plaintiff  replied  to  the  answer  of  Hansen  admitting 
that  he  laid  his  claim  on  lot  No.  4,  and  that  lot  No.  3  is  that 
on  which  the  building  was  erected,  and  denies  all  allegations 
set  up  in  the  answer;  to  the  answer  of  Dow  and  Mclver 
he  had  no  knowledge  of  the  matters  stated;  and  to  that  of 
Van  Namee  he  denies  that  she  never  authorized  the  erection 
of  the  church  building  on  said  lot,  and  admitting  that  she 
holds  the  fee  of  the  premises,  reiterates  that  the  church 
organization,  or  committee,  has  an  interest  therein,  under 
which  the  building  was  erected. 

Subsequently,  the  defendants  Pheby,  Turner,  and  Will- 
iams, having  been  duly  served  with  process,  made  default, 
and  upon  trial  to  the  court  the  findings  were  for  the  de- 
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fendants  and  agaiust  the  plaintiff;  that  the  plaintiff  is  not 
entitled  to  a  mechanic's  lien. 

II.  That  Dow  and  Mclver  are  entitled  to  a  mechanic's 
lien  for  $12.50  for  work  and  material  furmshed  the  cpn- 
tractor  and  used  upon  the  building. 

III.  That  Silas  S.  Hansen  is  entitled  to  a  mechanic's 
lien  for  the  sum  of  $56.25. 

IV.  That  the  Danish  Baptist  church  is  in  possession  of 
the  land  described,  under  a  verbal  lease,  and  is  the  owner 
of  the  church  building  situate  thereon ;  that  the  liens  of 
said  two  defendants  attach  to,  and  are  liens  upon,  the  in- 
terest of  said  church  in  said  lot  and  building.  The  plaint- 
iff's bill  was  dismissed. 

It  was  further  ordered  that  said  mechanic's  liens  be  fore- 
closed, and  that  the  Danish  Baptist  church,  within  thirty 
days,  pay  the  amounts  severally  found  due,  and  pay  the 
costs;  and  in  de&ult  that  its  interests  in  the  premises,  and 
the  building  thereon,  be  sold  as  the  law  directs,  and  the 
proceeds  applied  to  the  payment  of  the  costs  of  suit,  and 
of  the  sale,  and  the  payment  of  the  liens,  saving  as  to  the 
plaintiff's  costs  adjudged  against  him.  To  all  of  which  the 
plaintiff  excepted  of  record. 

The  counsel  on  either  side,  in  their  briefs,  agree  that  the 
chief,  if  not  the  sole,  ground  upon  which  the  trial  court 
found  against  the  plaintiff  and  denied  his  right  to  a  lien  in 
the  case  was,  that  there  was  not  sufficient  evidence  of  the 
delivery  of  the  building  material,  set  out  and  itemized  in  the 
bill  of  particulars,  to  Pheby  &  Turner,  the  contractors,  at 
or  upon  the  site  of  the  building.  Upon  carefully  looking 
over  the  pleadings  and  evidence,  I  can  see  no  other  ground 
upon  which  such  decision  can  be  based. 

Plaintiff,  in  his  petition,  squarely  alleges  the  delivery  of 
said  materials  by  the  plaintiff  at  said  church  building  for 
the  purpose  of  being  used  in  the  erection  of  the  same;  that 
they  were  furnished  at  the  dates  set  out  in  said  account. 
These  allegations^  under  the  law  and  rules  of  pleading, 
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were  such  as  to  demaad  an  explicit  answer  from  each  party 
defendant  who  makes  a  defense.  It  is  denied  by  the  de- 
fendant, Caroline  C.  Van  Namee,  but  not  by  either  of  the 
other  defendants.  The  church  trustees  in  their  answer  say 
that  they  do  not  admit  the  amount  of  the  plaintiff's  bill, 
but  they  do  not  even  say  that  they  do  not  admit  the  deliv- 
ery of  the  items  of  building  material  at  thesite  of  the  church. 
But  I  know  of  no  rule  of  pleading  that  attaches  any  con- 
sequence to  a  defendant's  failing  to  agree  to  an  allegation  of 
the  petition ;  but  if  he  fails  to  deny  a  fact  well  pleaded,  and 
charged  against  him  in  such  petition,  he  will,  generally,  at 
least,  thereby  excuse  his  adversary  from  the  duty  of  prov- 
ing  it. 

The  plaintiff,,  however,  introduced  evidence  of  his  hav- 
ing sent  all  of  the  material  from  his  luml)er  yard  to  the 
ground  upon  which  the  church  was  being  erected.  This 
material  amounted  to  eighteen  wagon  loads,  or  parts  of 
loads.  The  plaintiff  testified  that  with  each  load,  or  part 
of  load,  he  sent  a  ticket,  or  memorandum  receipt,  to  be 
signed  by  the  contractors  and  returned;  and  he  introduced 
eighteen  of  these  memorandum  receipts  which  are  attached 
to  the  bill  of  exceptions.  Ten  of  them  are  signed  by  one 
of  the  contractors  and  his  signature  sworn  to  be  genuine; 
one  of  them  is  signed  S.  Sorenson,  one  of  the  trustees  of  the 
churci).  Seven  of  them  were  unsigned,  but  each  unsigned 
one  contains  a  memorandum  that  at  the  time  of  the  delivery 
there  was  ''no  one  at  the  building"  and  which  memoranda 
were  testified  to  by  the  plaintiff  to  have  been  made  by  the 
drivers  of  the  teams  carrying  such  loads  respectively.  One 
of  these  memorandum  receipts,  which  is  signed  by  G.  Pheby, 
one  of  the  contractors,  contains  a  memorandum  on  its  face 
indicating  that  the  material  constituting  that  load  was  de- 
livered at  the  shop  of  the  contractors.  In  the  case  of  Foa- 
ier  V.  Dohle,  17  Neb.,  631,  there  was  a  special  finding  in 
the  trial  court  of  the  amount  and  quantity  of  lumber  de- 
livered by  the  plaintiff  for  the  use  of  tlie  building,  and  (2) 
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the  quantity  of  lumber  furnished  by  the  plaintiff  on  the  or- 
der of  the  contractor,  for  use  in  said  building,  and  actually 
used  therein^  including  that  which  was  wasted  and  de- 
stroyed in  the  process  of  so  using.  Judgment  was  ren- 
dered for  the  amount  so  used,  wasted,  and  destroyed  only. 
In  affirming  this  judgment,  the  court,  in  the  opinion,  con- 
strued sec.  1  of  chap.  54,  Comp.  Stats.  The  language  of  • 
the  section  construed  is, "  Any  person  who  shall  perform  any 
labor  or  furnish  any  matierial  *  *  *  for  the  erection,  re- ' 
paration,  or  removal  of  any  house  *  *  *  by  virtue  of  a 
contract  or  agreement,  expressed  or  implied,  with  the  owner 
thereof,  or  his  agents,  shall  have  a  lien,"  etc.  In  the  opinion 
the  court  says :  "  One  of  the  objects  of  the  legislature,  no 
doubt,  was  to  prevent  collusion  between  the  owner  and  con- 
tractor and  thus  protect  those  who  have  furnished  material 
or  performed  labor  on  the  building  from  being  defrauded. 
And  so  far  as  it  may  be  necessary  to  carry  this  purpose 
into  effect  the  law  will  be  liberally  construed.  But  it  will 
not  be  seriotisly  contended  that  the  mere  fact  that  the  owner 
has  entered  into  a  contract  with  the  builder  to  erect  or  re- 
pair abuildingauthorizes  the  builder  to  go  to  every  lumber 
yard  in  the  city  and  every  hardware  store  and  purchase 
from  each  a  sufficient  quantity  of  material  for  the  erection 
or  repair  of  the  building  in  question,  and  make  the  owner 
of  the  building  liable  therefor.  If  all  this  material  was  de- 
livered by  the  material  men  at  the  building,  and  they  acted 
in  entire  good  faith,  it  is  possible  the  owner  might  be  lia- 
ble, because  the  delivery  of  the  material  would  be  notice 
to  him  of  the  unusual  quantity  which  was  being  furnished 
for  which  he  might  be  liable." 

The  doctrine  of  the  above  case,  as  I  understand  it,  is, 
that,  in  a  case  similar  to  the  one  there  put,  the  builder  would 
be  liable  for  such  material  as  was  actually  put  into  the 
building,  and  might  be  held  liable  for  material  not  actually 
put  into  the  building,  if  those  furnishing  it  to  the  con- 
tractor acted  in  entire  good  faith,  and  the  material  was  de- 
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livered  to  the  material  man  at  the  site  of  the  building. 
In  the  case  at  bar  there  is  some  evidence  of  the  delivery  of 
each  parcel  of  building  material  at  the  site  of  the  building, 
and  sufficient,  in  my  mind,  in  the  absenoe  of  any  evidence 
to  the  contrary.  There  is  not  a  su^estion  in  the  case  that 
any  part  of  the  material  that  entered  into  the  construction 
of  the  church  above  the  foundation  was  furnished  by  any 
party  other  than  the  plaintiff,  and  it  appears  that  the  trus- 
tees of  the  church  paid  off  the  contractors  and  the  latter 
absconded  before  the  building  was  finished,  and  while  one 
of  the  cross-petitioners  was  at  work  at  the  carpenter's 
bench  finishing  it 

In  my  view  the  plaintiff  Was  entitled  to  a  judgment 
establishing  and  foreclosing  his  lien,  upon  the  pleading, 
and  that,  had  he  not  been,  the  evidence  in  support  thereof 
was  sufficient. 

No  judgment  can  be  rendered  in  this  proceeding  against 
the  defendant  Caroline  C.  Van  Namee,  and  the  lien  herein- 
after ordered  will  extend  only  to  the  lease-hold  interest  in 
the  said  lot  of  the  Danish  church,  and  of  Soren  P.  So- 
renson. 

The  judgment  and  decree  of  the  district  court,  in  so  far 
as  the  petition,  claim,  and  lien  of  the  plaintiff  is  in  any 
manner  concerned,  is  reversed  and  a  judgment  and  decree 
will  be  entered  in  this  court  in  favor  of  the  plaintiff  in 
strict  conformity  with  the  prayer  of  his  petition,  as  above 
limited,  in  its  application. 

Judgment  AoooBDiNaLT. 
The  other  judges  concur. 
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Pullman  Palace  Car  Company  v.  Jessie  Lowe. 

[Filed  December  17,  1889.] 

m 

1.  Sleeping  Car  Companies:  Liable  fob  Theft  of  Passen- 
oeb'S  Appabel.  a  sleeping  car  compaDy,  so  far  as  it  renders 
servioe  similar  in  kind  to  an  innkeeper,  is  snbject  to  the  same  lia- 
bilitien  ;  and  where  an  article  of  wearing  apparel  belonging  to  a 
passenger  in  one  of  snch  cars  has  been  placed  in  the  care  of  the 
porter,  and  is  stolen  from  the  car,  the  company  will  be  liable 
therefor. 

2l  The  words  '*  Guest"  and  '^IiOdger "  defined. 

Ebror  to  the  district  court  for  Douglas  county.     Tried 
below  Tjefore  Doane,  J. 

Howard  B,  Smithy  for  plaintiff  in  error: 

The  Pullman  Palace  Car  Company  is  not  liable  either  as 
a  common  carrier  or  as  an  iunkeeper.  (Blum  v.  SoiUhem  P. 
P.  a  Co.,  1  Flippin  [U.  S.],  500;  Pullman  P.  C.  Co.  v. 
Smith,  78-  III,  360;  Woodruff  S.  &  P.  C.  Co.  v.  Dichl,  84 
Ind.,  474;  Clark  v.  Burns,  118  Mass.,  275;  Lewis  v.  N. 
Y.  S.  a  Co.,  143  Id.,  267;  lU.  Ceiit.  B.  Co.  v.  Handy,  63 
Miss.,  609;  PuUman  P.  C.  Co.  v.  Pollock,  69  Tex.,  120; 
Pullman  P.  C.  Co.  v.  Oaylord,  23  Am.  L.  Reg.  [Ky.],  788 ; 
Same  v.  Gardner,  16  Am.  &  Eng.  R.  R.  Cases,  324.)  At 
any  rate  the  company  is  not  liable  in  the  present  case,  as  the 
overcoat  was  never  delivered  to  it  and  it  never  accepted,  but 
expressly  disclaimed,  control  thereof.  (Cases  supra;  Tower 
V.  Utica  etc.,  Co.,  7  Hill  [N.  Y.],  47 ;  Blanokard  v.  Isaacs,  3 
Barb.,  [N.  Y.],  388 ;  Packard  v.  Getm^an,  6  Cow.  [N.  Y.], 
757;  Welch  V.  P.  P.  C.  Co.,  16  Abb.  Pr.  N.  S.  [N.  Y.],  352 ; 
Steamboat  v.  Vanderpool,  16  B.  Men.  [Ky.],  302;  Wilcox 
V.  Steamboat,  9  La.  [O.  S.],  53 ;  Hills  v.  C,  R  I.  &  P.  B. 
Co.,  72  la.,  228;  The  B.  E.  Lee,  2  Abb.  [U.  8.],  49.) 
Even  conceding  for  the  sake  of  argument  that  there  was 
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such  a  delivery  as  imposed  some  responsibility  upon  the 
company,  it  would  not  have  been  bound  to  use  more  than 
ordinary  care,  nor  would  it  have  been  liable  if  plaintiff  were 
guilty  of  contributory  negligence.    (Paimeter  v.  Waggener, 
11  Albany  L.  J.,  147,  and  pases  first  cited  above.)    The  loss 
complained  of  occurred  during  the  day,  and  the  case  is  to 
be  distinguished  from  those  above  cited  where  defendant 
was  held  liable  for  losses  occurring  at  night.     In  those  of 
the  above  cases  where  the  loss  occurred  in  the  daytime,  the 
facts  were  materially  different  from  those  of  the  present 
case.     There  is  no  evidence  that  the  porter  was  absent  from 
the  car  when  the  coat  was  stolen.     He  is  last  mentioned  in 
the  testimony  as  standing  on  the  platform,  and  the  pre- 
sumption of  law  is  that  he  remained  there.  (Lawson,  Pre- 
sumptive Ev.,  Rule  30  [G] .)     To  sum  up  :  the  obligation 
of  a  sleeping  car  company  ends  when  it  has  maintained  a 
reasonable  wat<;h  over  its  passengers  and   their  luggage, 
while  the  former  are  asleep. 

A.  Steerey  Jr.,  contra: 

A  sleeping  car  company  undertakes  to  serve  the  public 
within  the  scope  of  its  business,  exactly  as  a  common  car- 
rier or  an  innkeeper,  and  hence  is  under  similar  obligations. 
(Nevin  v.  PiMman  P.  C.  Co.,  106  III.,  222 ;  PuUman  P.  C. 
Co.  V.  Gardner,  16  Am.  &  Eng.  R.  R.  Cases,  324;  Blum  v. 
Southern  P.  P.  Car  Co.,  1  Flippin  [U.  S.],  500;  Welch  v. 
PuUman  P.  C.  Co.,  16  Abb.  Pr.  N.  S.  [N.  Y.],  352; 
Thompson  v,  Ixicy,  3  B.  &  Aid.,  283-7.)  The  company 
may  impose  conditions:  e.g.,  pre-payment  (PuUman  P.  C. 
Co.  V.  Reed,  75  III.,  125;  Schouler,  Bailments,  290);  and 
sobriety  on  the  part  of  the  passenger  {Nevin  v.  PuUman 
P.  C.  Co.,  supra);  but  when  these  are  met,  the  obligation 
to  serve  is  complete.  As  to  an  iimkeeper's  liability  and  the 
reasons  therefor :  Ma'ton  v.  Thompson,  9  Pick.  [Mass.], 
280;  Ilulett  v.  Swifi,  33  N.  Y.,  572;  Gales  v.  Ilailman,  11 
Pa.  St.,  515.     With  the  advance  of  civilization^  the  sleep- 
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ing  car  has  largely  superseded  the  old-time  inn^  and  simi- 
lar rules  should  be  applied  to  the  liability  of  the  owners  of 
each.  Public  policy  and  the  proper  protection  of  travelers 
require  such  rules,  and  sleeping  car  passengers  should  not^ 
in  case  of  loss,  be  conipelled  to  prove  negligence.  The  com- 
pany was  n^ligent  in  not  properly  guarding  against  theft, 
and  is  liable.  {WoodrufS.  &  P.  C.  Co.  v.  Diehl,  84  Ind., 
484;  Lewis  v.  N.  Y.  S.  C.  Co.,  143  Mass.,  267 ;  Pullman^ 
P.  C.  Co.  V.  Gaylord,  23  Am.  L.  Reg.  [Ky.],  788 ;  Blum 
V,  Southern  P.  P.  C.  Co.,  and  Pullman  P.  C  Co,  v,  Gard' 
ner,  supra.)  The  fact  that  the  loss  occurred  in  the  day- 
time does  not  change  the  liability,  especially  since  it  oc- 
curred at  an  eating  station.  {PuUman  P.  C.  Co.  v.  Taylor^ 
66  Ind.,  169.) 

Howard  B.  Smith,  in  reply : 

The  undertakings  of  the  sleeping  car  company  are  not 
those  of  an  innkeeper  but  of  a  lodging-house  keeper.  (2 
Kent,  Com.,  596.)  The  latter  is  not  responsible  for  the 
safety  of  his  lodger's  goods.  {CromweU  v.  Stevens,  2  Daly 
[N.  Y.],  15,  and  cases  cited ;  Holder  v.  Soxdby,  8  C.  B.  N. 
a,  254 ;  article  in  14  Cent.  L.  J.,  206.) 

Maxwell,  J. 

This  action  was  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error,  to  recover  the  value  of  an 
overcoat,  which,  it  is  alleged,  was  lost  or  stolen  from  a 
Pullman  car,  in  which  the  defendant  in  error  was  a  pas- 
senger, on  the  Wabash  Railway,  from  St.  Louis  to  Council 
Bluffs.  The  court  was  requested  to  make  special  findings 
in  the  case,  which  it  did,  as  follows : 

'^  I  find,  as  the  ficts  proven  on  the  trial  of  this  case : 

That  on  the  18th  day  of  April,  1887,  the  plaintiff  took 

passage  at  St.  Louis  for  Council  Bluffs,  on  the  Wabash  & 

St.  Louis  R.  R.,  and  purch&sed  a  sleeping  car  ticket  from 

16 
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the  defeDdant's  agency  at  St.  Lonis,  entitling  him  to  a 
lower  berth  in  a  sleeping  car  attached  to  the  train  which 
left  St.  Louis  the  evening  of  that  day ;  that  the  train  left 
St.  Louis  at  8:25  P.  M.;  that  a  short  time  before  the  train 
left,  plaintiff  entered  the  sleeping  oar,  and  upon  doing  so 
d^iyecedjbis  coat  to  the  porter  of  the  car,  wlio  took  it  and 
placed  it  in  the  vacant  upper  berth  of  the  section  of  which 
plaintiff  had  secured  the  lower  berth ;  that,  shortly  after 
the  train  started,  the  sleeping  car  conductor  passed  through 
the  car  and  took  up  the  ticket  which  had  been  purchased 
by  the  plaintiff,  and  gave  him  in  exchange  therefor  another 
ticket,  known  as  a  'berth  ticket,'  which  was  in  tarn  taken 
up  by  the  porter  soon  afterwards,  when  he  prepared  the 
sleeping  berth  for  occupation  by  the  plaintiff;  that  the 
next  morning  when  the  plaintiff  arose,  he  took  out  from 
the  upper  berth  a  portion  of  his  clothing,  and  then  saw 
his  overcoat  there  where  it  had  been  placed  the  evening 
before  by  the  porter,  and  where  he,  the  plaintiff,  left  it; 
that  plaintiff  was  last  to  leave  his  berth,  and,  with  the  ex- 
ception of  a  gentleman  and  lady,  the  last  of  the  passengers 
to  leave  the  car  for  breakfast  that  morning ;  that  plaintiff 
went  out  to  breakfast  at  the  r^ular  breakfast  station, 
which  occupied  him  about  fifteen  minutes,  and  that  after 
breakfast  he  stood  on  the  rear  platform  of  the  sleeper  about 
ten  minutes,  smoking  a  cigar,  and  then  went  to  his  berth 
in  the  car,  the  same  having  been  made  up,  and  then  dis- 
covered that  his  overcoat  waa  missing ;  that  he  immediately 
called  the  attention  of  the  conductor  of  the  sleeping  car  to 
the  fact,  who,  after  first  disclaiming  any  responsibility  for 
the  care  of  the  coat,  after  a  time  caused  a  search  to  be 
made  through  the  car,  in  company  with  the  porter,  for  it, 
but  without  finding  it,  and  the  coat  has  been  entirely  lost 
to  the  plaintiff,  and  was  of  the  value  at  the  time  of  the 
loss  of  $50.  I  also  find  that  the  conductor  left  the  car  at 
the  breakfast  station,  and  went  to  his  breakfast  at  the  same 
time  as  the  passengeiS;  including  the  plaintiff|  were  at  their 
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breakfast^  and  that  during  the  interval  of  about  twenj^)^ 
fi vq^mingte^^abflenoc -of  .the  plaintiff  from  his  berth  in 
sleeping  car^  between  the  time  when  he  left  the  car  for 
breakfast  and  the  time  when  he  returned  into  it,  his  berth 
was  made  up,  and  his  overooat  abstracted. 

"conclusion  of  liAW, 

^'I  find,  as  a  conclusion  of  law,  that  defendant  was 
guilty  of  negligence  in  not  properly  guarding  and  taking 
care  of  property  of  plaintiff  during  his  necessary  absence 
from  defendant's  car,  and  that  plaintiff  was  not  guilty  of 
negligence  in  the  matter. 

"I  therefore  find  that  defendant  is  liable  to  the  plaintiff 
for  the  value  of  the  overcoat,  to-wit,  $50,  with  interest 
thereon  from  April  20, 1887,  to  the  first  day  of  this  term, 
13-75/' 

The  rules  of  the  company  were  also  introduced  in  evi- 
dence in  its  behalf,  but  as  the  defendant  in  error  had  no 
notice  of  them,  they  do  not  enter  into  the  case.  The 
question  presented,  therefore,  is  the  liability  of  a  sleeping 
car  company  for  the  loss  of  necessary  wearing  apparel  of 
one  who  had  paid  the  neoessaiy  sleeping  car  charges,  and 
was  lawfully  riding  in  one  of  its  cars,  which  apparel  had 
been  placed  in  the  care  of  the  employes  of  th$_fiQmpany. 
We  find  no  case  exactly  in  point;  and  as  the  question  is  a 
new  one,  not  only  in  this  state  but  to  a  great  extent  in  the 
other  states  of  tiie  nation,  we  are  practically  without  prece- 
dents to  aid  us,  and  must  adopt  such  rule  as  may  seem  just 
and  equitable.  It  may  be  well  to  consider  what  the  com- 
pany undertakes  to  perform,  and  also  what  it  does  not 
undertake.  The  latter  proposition  will  be  considered  first. 
It  does  not  undertake  to  furnish  the  railway  for  its  cars  to 
run  upon,  nor  the  motive  power  to  propel  them,  and  hence 
is  not  entitled  to  compensation  for  the  ordinary  carriage  of 
passengers.  It  does  invite,  for  hire,  all  passengers  holding 
first  class  tickets  to  occupy  its  cars.     In  effect  it  savs  to  all 
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Buch  passengers,  We  will  furnish  you  safe,  pleasant,  com- 
modious cars,  with  all  possible  facilities  to  prevent  weari- 
ness and  fatigue,  with  comfortable  sleeping  accommodations 
and  the  necessary  toilet  facilities,  if  you  pay  the  price 
demanded  in  addition  to  the  ordinary  fare. 

The  nature  of  this  undertaking  is  the.  question  for  con- 
sideration. On  the  one  hand  it  is  claimed  that  so  far  as 
the  company  holds  itself  out  as  performing  the  duties  of 
an  innkeeper,  so  far  it  should  be  charged  with  the  strict 
liability  of  the  same.  On  the  other,  it  is  sought  to  make 
the  liability  of  the  company  merely  that  of  a  lodging- 
house  keeper.  In  the  very  able  and  carefully  prepared 
briefs  of  the  attorney  for  the  plaintiff  in  error  we  find  the 
following  objections  to  charging  the  company  with  the 
liability  of  an  innkeeper.     He  says: 

"It  undertakes: 

"(1.)  To  furnish  accommodations  to  ^ first  class'  passen- 
gers exdusivdy. 

"  (2.)  To  furnish  toilet  accommodations  to  moh  passen- 
gers. 

"  (3.)  To  furnish  a  certain  y>ecijied  seat  or  bed  to  such  a 
passenger. 

"(4.)  To  furnish  a  servant  who  will  respond  to  all 
proper  demands  on  his  service  by  stich  passengers  promptly 
and  politely." 

But  to  do  these  four  things  for  a  limited  time  which  is 
agreed  upon  between  it  and  each  passenger  in  advance. 

It  does  not  make  even  this  agreement  with  all  those  who 
travel  by  rail.  It  makes  this  agreement  with  first  class 
passengers  exclusively. 

The  distinction  between  an  innkeeper  and  a  lodging- 
house  keeper  is  set  forth  in  many  cases,  but  is  very  well 
drawn  in  the  case  of  Cromwell  v.  Stevens,  2  Daly's  Reports, 
15  (1867),  from  pages  21  to  26  inclusive. 

After  quoting  the  definition  of  an  inn  as  given  by  Chief 
Justice  Oakley  in  Wintet  mvie  v.  Clark,  5  Sandf.,.  247,  to- 
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wit :  "  Where  all  who  come  are  received  as  guests,  without 
any  previous  agreemeat  as  to  the  duration  of  their  stay  or 
as  to  the  terms  of  their  entertainment/'  and  from  Willard 
V.  ReiiihardJt,  2  E.  D.  Smith,  148,  in  which  the  distinction 
between  a  boarding-houseand  an  inn  was  declared  to  be  this : 
''In  a  boarding-house  the  guest  is  under  an  express  contract 
at  a  certain  rate  for  a  certain  period  of  time,  but  in  an  inn 
there  is  no  express  engagement,  the  guest  being  on  his  way, 
is  entertained  from  day  to  day  according  to  his  business, 
upon  an  implied  contract ; ''  and  from  Carpenter  v.  Taylor 
1  Hilt.,  195,  as  follows:  ''Mere  eating-houses  cannot  be 
considered  as  inns.  They  are  wanting  in  some  of  the  re* 
quisites  necessary  to  constitute  them  inns.'' 

It  will  be  seen  that  a  distinction  is  attempted  to  be  drawn 
between  the  sleeping  car  company  and  an  innkeeper  be-; 
cause  only  a  certain  class  can  occupy  such  cars,  viz.,  persons 
holding  first  class  tickets,  whereas  %t  an  inn  all  who  con- 
duet  themselves  properly  may  be  entertained.  There  is 
great  confusion  in  the  decisions  as  to  what  constitutes  an 
inn.  In  Calye's  case,  8  Coke,  32,  it  was  held  that  inns 
were  instituted  for  passengers  and  wayfaring  men.  In  an- 
other case  an  inn  is  defined  to  be  a  house  where  the  traveler 
is  furnished  all  he  has  occasion  for  while  on  the  way. 
(Thompson  v.  Lacy,  3  B.  &  Aid.,  283.)  Bouvier  defines  inn- 
keeper to  be  "the  keeper  of  a  common  inn  for  the  lodgment 
and  entertainment  of  travelers  and  passengers,  their  horses 
and  attendants,  for  a  reasonable  compensation."  The  inn- 
keei^er  is  bound  to  take  in  and  receive  all  travelers  and  way- 
faring persons  and  entertain  them  if  he  can  accommodate 
them,  and  the  same  is  true  of  a  sleeping  car  company  as  to 
all  passengers  holding  a  first  class  ticket.  The  fiEict  that 
persons  holding  second  or  third  class  tickets  agree  in  effect 
in  consideration  of  lower  fare  to  waive  their  right  to  enter 
a  sleeping  car  does  not  enter  into  the  case  any  more  than 
that  of  a  traveler  who,  to  avoid  the  expense  of  an  inn, 
should  stop  at  a  private  house.     In  any  event  the  company 
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which  sells  sleeping  car  tickets  to  all  first  class  passengers 
that  may  pay  the  price,  to  that  extent  stands  in  the  same 
relation  as  an  innkeeper  who  must  for  hire  entertain  those 
asking  for  entertainment. 

A  more  difficult  question  is  to  properly  define  the  word 
^' guest''  at  a  hotel.  Parsons  defines  a  ''guest"  to  be  one 
who  oomes  ''without  any  bargain  for  time,  remains  without 
one,  and  may  go  when  he  pleases."  (2  Parsons  on  Contracts, 
151.)  This  is  not  sufficiently  comprehensive  to  be  a  proper 
definition.  In  Walling  v.  Porter^  9  Am.  Law  Reg.  (N.  S),  618 
(86  Conn.,  183),  the  supreme  court  of  Connecticut  defines 
the  word  "guest"  as  follows:  "A  'guest'  is  one  who  pat- 
ronizes an  inn  as  such.  But  it  is  said  that  none  but  a  trav- 
eler can  be  a  guest  at  an  inn  in  a  legal  sense."  We  do  not 
suppose  that  the  court  intended  in  the  definition  above 
quoted  to  lay  stress  upon  the  word  traveler. 

It  is  used  in  a  broad  sense  to  designate  those  who  pat- 
ronize inns.  In  Wintermvie  v.  Clark,  6  Sandf.,  247,  the 
court  say,  that  in  order  to  charge  a  party  as  an  innkeeper, 
it  is  not  necessary  to  prove  that  it  was  only  for  the  recep- 
tion of  travelers  that  his  house  was  kept  open,  it  being  suf- 
ficient to  prove  that  all  who  came  were  received  as  guests 
without  any  previous  agreement  as  to  the  time  or  terms  of 
their  stay.  A  public  house  of  entertainment  for  all  who 
choose  to  visit  it,  is  ll  o  true  definition  of  an  inn.  These 
definitions  are  really  in  harmony  with  each  other.  Web- 
ster defines  a  traveler  as  "  one  who  travels  in  any  way." 
Distance  is  not  material.  A  townsman  or  neighbor  may 
be  a  traveler,  and  therefore  a  guest  at  an  inn,  as  well  as  he 
who  comes  from  a  distance,  or  from  a  foreign  country.  If 
he  resides  at  the  inn,  his  relation  to  the  innkeeper  is  that 
of  a  boarder ;  but  if  he  resides  away  from  it,  whether  far  or 
near,  and  comes  to  it  for  entertainment  as  a  traveler  and 
receives  it  as  such,  paying  the  customary  rates,  we  know 
no  reason  why  he  should  not  be  subjected  to  all  the  duties  of 
a  guest^  and  entitled  to  all  the  rights  and  privileges  of  one. 
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Id  short,  anyone  away  from  home,  reoeiving  acoommo- 
dations  at  an  inn  as  a  traveler  is  a  guest,  and  entitled  to 
hold  the  innkeeper  responsible  as  such. 

This  we  think  is  a  oorreet  definition  of  the  word  *^  guest/' 
and  we  adopt  the  same.  {Berkahire  Woolen  Cb.  v.  Proctor, 

7  Cush.,  417.) 

In  the  latter  case  the  guest  made  an  arrangement  as  to 
the  price  to  be  paid  per  week,  and  it  was  held  tiiat  this  did 
not  take  away  his  character  as  a  traveler  and  guest.  (See 
idso,  HaU  V.  PUce^  100  Mass.,  495 ;  Norcroas  v.  Norcro88, 
68  Me.,  163 ;  Pinkerton  v.  Woodward,  33  Cal.,  567,  and 
a  valuable  article  in  14  Cent.  Law  Journal,  206;  Hancock 
V.  Rand,  17  Hun,  279.) 

In  Dunbier  v.  Day,  12  Neb.,  697,  this  coart  held  that 
an  innkeeper  was  bound  to  take  all  possible  care  for  the 
safety  and  security  of  the  goods,  money,  etc.,  of  his  guests 
while  in  his  housel  And  if  the  goods  or  money  of  a  guest 
be  stolen  from  the  inn  through  no  fault  or  neglect  of  the 
guest,  nor  by  a  companion  guest,  and  there  is  no  evidence 
to  show  how  it  was  done,  or  by  whom,  the  innkeeper  is 
liable  for  the  loss.  This,  we  think,  is  a  correct  statement 
of  the  law. 

A  lodger  is  defined  by  Bouvier  to  be  '^  one  who  inhabits 
a  portion  of  a  house  of  which  another  has  the  general  pos- 
session and  custody.'' 

There  is  some  confusion  in  the  decisions,  arising  mainly 
from  the  want  of  a  clear  definition  of  what  constitutes  a 
guest  as  distinguished  from  a  mere  lodger.  Generally, 
however,  a  lodger  is  one  who,  for  the  time  being,  has  his 
home  at  his  lodging  place.  {PhiUipa  v.  Evans,  64  Mo., 
17.)  The  rule  under  the  decisions  is  not  of  universal  ap- 
plication, but  nearly  so.  (PhiUips  v.  Henson,  30  Moak,  19 ; 
Thompson  «.  Ward,  L.  R.  6  C.  P.>  327;  Bradley  v.  Baylis, 

8  Q.  B.  D.,  195 ;  Ness  v.  Stephenson,  9  Q.  B.  D.,  246 ;  Hicl> 
man  o.  Thomas,  16  Ala.,  666 ;  UUman  v.  State,  1  Texas, 
Court  of  App.,  220. 
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It  will  be  seen  that  the  engagement  of  the  sleeping  car 
company,  so  far  as  it  goes,  is  exactly  the  same  as  the  duties 
assumed  by  an  innkeeper.  A  passenger  on  entering  a 
sleeping  car  as  a  guest— because  that  is  what  he  is  in  fact — 
necessarily  must  take  his  ordinary  wearing  apparel  with 
him,  and  some  articles  for  convenience,  comfort,  or  neces- 
sity. The  articles,  when  placed  in  the  care  of  the  com- 
pany's employes,  are  infra  hwtpUiumy  and  are  at  the  com- 
pany's risk. 

The  liability  of  innkeepers  is  imposed  from  considera- 
tions of  public  policy,  as  a  means  of  protecting  travelers 
against  the  negligence  and  dishonest  practices  of  the  inn- 
keeper and  his  servants.  Occasionally,  no  doubt,  the  inn- 
keeper is  subjected  to  losses  without  any  fault  on  his  part. 
This,  however,  is  one  of  the  burdens  pertaining  to  the 
business,  and  the  courts  have  deemed  it  necessary  to  enforce 
this  wholesome  rigor  to  iosure  the  secnrity  of  travelers. 
Besides,  where  loss  is  sustained,  neither  party  being  in  fitult^ 
it  must  be  borne  by  one  of  them,  and  it  is  no  more  unjust 
to  place  it  on  the  innkeeper  than  on  the  guest.  The  liabil- 
ities incident  to-the  business  are  to  be  considered  in  fixing 
the  charges  for  the  service.  (Mason  v,  Thompson^  9  Pick., 
280.) 

Except  in  the  matter  of  furnishing  meals,  there  seems 
to  be  no  essential  difference  between  the  accommodations  at 
an  inn  and  those  on  a  sleeping  car,  except  that  the  latter 
are  necessarily  on  a  smaller  scale  than  at  an  inn. 

In  both  cases  the  porter  meets  the  traveler  at  the  door 
and  takes  whatever  portable  articles  he  may  have  with  him. 
He  waits  upon  him  and  the  other  passengers  in  the  car  so 
long  as  they  remain  therein.  The  traveler  is  not  required 
to  sit  in  his  seat  during  the  day,  but  may,  if  he  so  desire, 
go  forward  into  the  other  cars  on  the  train,  and  at  stations 
may  go  out  on  the  platform. 

A  passenger  in  a  sleeping  car  need  not  avail  himself  of 
these  privileges,  but  the  fact  that  he  may  do  so,  and  that 
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many  persons  actually  do  avail  themselves  of  the  same, 
is  well  known  to  every  traveler,  and  to  the  company,  and 
is  a  circumstance  in  the  case. 

If  it  is  said  that  it  would  be  unjust  to  hold  the  company 
to  the  same  liability  as  an  innkeeper,  because  thieves  might 
engage  one  or  more  berths  in  a  car,  and  at  the  first  oppor- 
tunity leave  the  car  carrying  what  articles  they  could  steal 
before  leaving,  the  same  is  true  of  an  innkeeper.  Thieves, 
in  the  garb  of  respectable  people,  may  take  rooms  at  an 
inn,  and  afterwards  steal  what  they  can  and  escape,  yet  no 
one  would  contend  that  the  innkeeper  would  not  be  respon- 
sible for  the  property  so  stolen,  and  this  whether  it  is  stolen 
at  night  or  in  the  daytime;  yet  in  many  of  the  large  inns, 
of  this  country  at  least,  there  are  numerous  doors  for  in- 
gress and  egress,  while  in  a  sleeping  car  there  are  but  two. 
Were  meals  served  on  a  sleeping  car,  no  one  would  contend 
that  it  differed  from  an  inn  in  its  acoommodatipns. 

In  this  state  meals  are  furnished  on  the  through  trains, 
and  a  passenger  need  not  leave  the  train  from  the  time  of 
entering  it  until  he  reaches  the  end  of  the  line. 

This,  howevei",  does  not  appear  to  have  been  the  case  on 
the  railway  in  question. 

But  the  tact  that  meals  are  taken  at  designated  stations 
on  the  line  of  the  road,  instead  of  on  the  train  itself,  does 
not  change  the  character  of  the  service  rendered.  So  far 
as  such  services  are  rendered,  they  are  the  same  in  kind  as 
those  furnished  by  an  innkeeper;  and  the  security  of  trav- 
elers, and  as  a  means  of  protecting  them,  not  only  against 
the  negligence  but  also  agaiust  the  dishonest  practices  of 
the  agents  or  employes  of  the  sleeping  car  company, 
requires  that  the  company,  so  far  as  it  renders  service  as 
an  innkeeper,  shall  be  subject  to  like  liabilities  and  obliga- 
tions.    The  judgment  is  therefore  affirmed. 

* 

Judgment  affibmed. 

The  other  judges  concur. 
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iU??  James  H.  Patterson  v.  A.  W.  L.  WooDiiAKD. 

[FiLKD  DacncBBB  17,  lfl89.] 

Error  Prooeedings :  Failure  to  Commkncb  ik  Timb.  Pro- 
oeedingB  to  rererae,  Tacate,  or  modify  jadgments  of  the  district 
ooarts  miMt  be  eommeneed  in  the  rapreme  oonrt  within  one 
yewr  fKMn  the  rendttioD  of  the  final  judgment  (Oode^aec.  692), 
and  if  oommenoed  after  the  period  named,  they  maj  be  die- 
misMd  on  motion. 

Error  totiie  district  court  for  Doaglas  countjr.  Tried 
below  before  Groff,  J. 

MwUgomery  4e  Jfffrtyy  for  plaintiff  in  error. 

Gregory y  ^V  ^  ^^y  ^^^  defendant  in  error. 

No  briefe  filed. 

Maxwell,  J. 

This  action  was  brought  in  the  county  court  of  Douglas 
couDty,  the  judgment  being  rendered  February  9,  1888. 
On  the  18th  of  that  month  an  undertaking  for  an  appeal 
to  the  district  court  was  duly  filed  and  approved.  On  the 
17th  of  March  of  that  year  the  transcript  was  filed  in  the 
district  court.  A  motion  was  thereupon  filed  by  the  de- 
fendant in  error  to  dismiss  the  appeal  '^for  the  reason  that 
the  transcript  was  not  filed  within  thirty  days  after  the  ren- 
dition of  the  judgment.'^  The  motion  was  sustained,  to 
which  an  exception  was  taken,  and  the  cause  is  now  brought 
into  this  court  by  petition  in  error.  The  record  shows  that 
the  judgment  of  dismissal  was  entered  in  the  district  court 
on  the  21st  of  April,  1888,  and  the  transcript  and  petition 
in  error  were  filed  in  this  court  on  the  6th  of  May,  1889. 
The  attorneys  for  the  defendant  in  error  now  move  to  '^dis- 
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said  proceedings  in  this  court,  and  strike  said  tran- 
script and  petition  itom  tbedocket ''  because  not  filed  within 
a  year  from  the  date  of  the  judgment. 

Section  592  of  the  Code  provides  that  ^'No  proceedings 
for  reversing,  vacating,  or  modifying  judgments  or  final 
orders  riiall  be  commenced  unless  within  one  year  after  the 
rendition  of  the  judgment,  or  making  of  the  final  order 
complained  of,  or,  in  case  the  person  entitled  to  such  pro- 
ceedings be  an  infant,  a  person  of  unsound  mind,  or  im- 
prisoned within  one  year  as  aforesaid,  exclusive  of  the 
time  of  such  disability ;  Promded^  That  the  provisions  of 
this  act  shall  only  apply  to  judgments  or  decrees  renclcred 
after  the  date  of  its  taking  effect/'  As  the  transcript  and 
petition  in  error  were  filed  after  the  expiration  of  a  year 
from  the  rendition  of  the  judgment,  the  right  to  prosecute 
error  had  ceased.  The  motion  to  dismiss  is  therefore  sus- 
tained. 

JUDGM£KT  ACXX)BDINGLY. 

Th£  other  judges  concur. 


Phosnix  Insurance  Company  v.  Michael  T.  Bohman. 

[FiLSD  DSCEMBXB  17,  1889.] 

1.  Officers:  Illkoal  Fxsb:  Joikbbb  of  Causes.  In  an  action  to 
recover  the  penalty  for  taking  illegal  fees  for  making  oat  and 
certifying  to  certain  transcripta  of  jndgmenta  the  testimony 
tended  to  show  tliat  eight  of  the  transcriptB  were  demanded  at 
one  time,  and  were  received  together  and  paid  for  in  one  aam, 
although  separately  itemized  in  the  hill,  ffeldy  That  an  instrnc- 
tion  which  in  effect  directed  the  jary  to  find  that  there  were 
eight  separate  causes  of  action  was  properly  refosed. 

%  : :  Pbnal  Statutb.    While  an  officer  ticking  illegal 

fees  is  liable  to  the  fall  penalty  of  the  law,  yet  the  statute,  being 
highly  penal  in  its  nature,  will  not  be  extended  by  construction 
or  implication  beyond  the  clear  import  of  its  language. 
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Error  to  the  district  oourt  for  Col&x  coanty.  Tried 
below  before  Post,  J. 

Phelps  &  Sabin,  for  plaintiff  in  error,  cited :  U.  8.  v, 
WUtberger,  6  Wheat.  [U.  8.],  76 ;  Am.  Fur.  Oo.  v.  U.  S.,  2 
Pet.  [U.  S.],  358  ;  U.  S.  v.  HaHwell,  6  Wall.  [U.  8.],  385 ; 
M.  P.  R.  Oo.  V.  Hwn^ea,  115  U.  8.,  512 ;  Minn.y  efe.,  R. 
Cb.  V.  Beckwith,  129  U.  8.,  26 ;  Oraham  v.  Kibble,  9  Neb., 
183 ;  Palmer  v.  Bank,  18  Me.,  166 ;  Suydam  v.  Smith,  52 
N.  Y.,  385 ;  Fisher  v.  R.  Co.,  46  Id.,  645  ;  R.  (h.  v.  Moore, 

33  Ohio  8t,  384;  HubbeU  v.  Gale,  8  Vt.,  266. 

■ 

O.  H.  Thomas,  and  E.  T.  Hodson,  contra,  cited :  Has- 
kins  V.  AloaU,  13  Ohio  8t.,  210  ;  Almy  v.  Harris^  5  Johns. 
[N.  Y.],  175;  Mayor  v.  Ordrenan,  12  Id.,  122;  Sturgis 
V.  Spofford,  45  N.  Y.,  446  ',.Fisher  v.  R.  Co.,  46  N.  Y., 
644 ;  Hedman  v.  Anderson,  6  Neb.,  401 ;  A.  &  N.  R.  Cb. 
V.  Jones,  9  Id.,  71 ;  Jennings  v.  Simpson,  12  Id.,  564 ;  Syoa- 
mo9*e  Oo.  V.  Orundrad,  16  Id.,  537  ;  Young  v.  Filley,  19 
Id.,  543;  Brooks  v.  GHenoross,  2  Mood  &  Bob.,  62;  1 
Qreen.,  Ev.  (18th  Ed.),  sees.  51,  74;  1  Rapalje  &  Law- 
rence, Law  Die,  p.  48. 

Maxwell,  J. 

This  action  is  brought  under  section  84,  chapter  28,  of 
the  Comp.  Stats,  of  Neb.,  to  recover  the  penalties  therein 
prescril)ed  for  breach  thereof.  The  section  referred  to  is 
as  follows : 

"  If  any  officer  whatever,  whose  fees  are  hereinbefore  ex- 
pressed and  limited,  shall  take  greater  fees  than  are  so  here- 
inbefore limited  and  expressed,  for  any  service  to  be  done 
by  him  in  his  office,  or  if  any  such  officer  shall  charge  or 
demand  and  take  any  of  the  fees  hereinbefore  ascertained 
and  limited,  where  the  business  for  which  such  fees  are 
chargeable  shall  not  be  actually  done  and  performed,  such 
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officer  shall  forfeit  and  pay  to  the  party  injured  fifty  dol- 
lars, to  be  recovered  as  debts  of  the  same  amount  are  recov- 
erable by  law/' 

There  are  ten  counts  in  the  petition.  The  answer  con- 
tains a  plea  in  abatement,  a  plea  of  the  statute  of  limita- 
tions as  to  the  second  count,  and  a  general  denial  as  to  the 
residue.  The  testimony  tends  to  show  that  the  plaintiff 
had  recovered  a  number  of  judgments  before  the  defendant, 
who  was  a  justice  of  the  peace;  that  in  two  of  said  judg- 
ments separate  transcripts  were  demanded  and  furnished, 
one  of  them  more  than  a  year  before  the  bringing  of  the 
action,  and  therefore  it  is  conceded  was  barred  ;  that  eight 
of  the  transcripts  were  demanded  at  one  time  and  furnished 
and  paid  for  as  one  transaction.  The  testimony  also  tends 
to  show  that  the  transcripts  were  prepared  and  the  compu- 
tation of  the  number  of  words  made  by  a  clerk  of  the  de- 
fendant and  that  the  latter  relied  thereon.  This,  in  a  l^al 
sense,  is  not  an  excuse,  as  mistake  or  ignorance,  under  the 
statute,  do  not  constitute  a  valid  defense.  (Cobbey  v.  Burh, 
11  Neb.,  157.) 

The  clerk  evidently  erred  in  counting  the  number  of 
words.  He  probably  estimated  the  same  from  the  number 
of  pages.  This  he  had  no  authority  to  do,  and  an  over- 
computation  was  at  the  peril  of  his  employer. 

The  testimony  also  tends  to  show  that  the  fees  for  the 
eight  transcripts  were  paid  for  in  one  sum,  $11.20,  and  re- 
ceipted for  by  the  clerk.  It  is  true  that  the  several  items 
of  fees  are  set  out  in  the  receipt,  but  this  seems  to  be  prin- 
cipally for  the  purpose  of  identifying  the  transcripts  more 
than  as  a  means  of  setting  out  the  account. 

The  plaintiff  asked  the  court  to  instruct  the  jury:  ^'  You 
are  instructed  that  the  taking  and  receipting  of  greater  fees 
than  he  is  entitled  to  for  each  transcript,  if  you  should  so 
find,  constitutes  separate  and  independent  offenses  and 
causes  of  action,  and  that  for  each  cause  or  violation  of  the 
law  in  charging  such  greater  fees,  he  became  indebted  to 
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the  plaintiff  in  the  sam  of  $50 ;''  which  the  ooart  refiiaed 
to  give.  This  is  now  assigned  for  error.  The  instruction 
would  have  withdrawn  from  the  jury  the  question  whether 
or  not  there  was  but  one  overcharge — one  transaction^  or 
eight  separate  causes,  as  claimed  in  the  petition.  It  was, 
therefore,  properly  refused. 

An  officer  taking  illegal  fees  is  liable  to  the  full  penalty 
of  the  law.  (Graham  v.  KMle,  9  Neb.,  182;  Cbbbeg  v. 
Burks,  11  Id.,  157 ;  Ooto  v.  Botom,  19  Id.,  528.) 

But  the  statute  is  highly  penal  in  its  nature,  and  will 
not  be  extended  by  construction  or  implication  beyond  the 
dear  import  of  the  language. 

There  is  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. 

Judgment  affirmed. 


The  other  judges  concur. 


State,  ex  bel.  Jambs  W.  Primmeb,  v.  O.  R  Bbod- 

BOLL. 
[FiLKD  Deckubbb  17, 1889.] 

Schools:  License  Money:  Distbibution.  The  Tillage  of  L.  is 
partly  in  three  school  districts,  the  school  house  in  each  of  said 
districts  being  outside  of  the  corporate  limits  of  L.  The  snm 
of  1 1,000  was  reoeiTod  by  the  corporate  authorities  of  that  vil- 
lage for  liquor  licenses  therein.  In  an  action  for  a  distribution 
of  said  money,  held,  that  as  the  formation  of  the  school  dis- 
tricts, under  certain  conditions,  was  a  power  bestowed  upon  the 
county  superintendent,  the  presumption  was  that  the  districts 
were  so  formed  for  good  cause,  as  to  secure  a  sufficient  number 
of  pupils,  or  for  the  conyenience  thereof,  or  to  include  taxable 
property,  or  all  these  causes  combined,  and  that  the  aforesaid 
districts  were  entitled  to  an  equal  division  of  the  monfljy. 

Obigikal  application  for  mandamus. 


1 
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W.  A.  Hampton,  and  SuUivan  &  Reeder,  for  relator. 
Oeqrge  O.  Bowman,  for  reBpondent. 
Maxwell^  J. 

This  18  an  application  for  a  fnandamug  to  compel  the 
defendant  to  pay  over  certain  moneys  received  for  liquor 
licenses  in  said  village.  The  defendant  demurred  to  the 
petition,  and  the  case  is  submitted  on  the  pleadings.  The 
petition  is  as  follows: 

'^  First — That  the  village  of  Lindsay,  in  Platte  county, 
Nebraska,  now  is,  and  since  the  8th  day  of  March,  1888, 
has  been,  an  incorporated  village,  organized  and  existing 
under  the  provisions  of  section  40  of  chap.  14  of  the 
Statutes  of  Nebraska,  and  that  the  defendant  is  the  duly 
elected,  qualified,  and  acting  treasurer  of  sdd  Lindsay. 

'^Second — ^That  said  Lindsay  includes  within  its  cor- 
porate limits  two  hundred  acres  of  land,  one  hundred  and 
twenty  acres  of  which  now  is,  and  since  the  incorporation 
of  said  Lindsay  has  been,  within  the  corporate  limits  of 
school  district  29,  in  said  Platte  county,  twenty  acres  of 
which  now  is,  and  since  the  incorporation  of  said  village 
has  been,  within  the  corporate  limits  of  said  school  district 
18,  in  said  Platte  county,  and  the  remaining  sixty  acres  of 
which  now  is,  and  since  the  incorporation  of  said  Lindsay 
has  been,  wiliiin  the  corporate  limits  of  school  district  No. 
70,  in  said  Platte  county. 

''Third — That  the  school  houses  in  each  of  said  school 
districts  are  located  outside  of  the  corporate  limits  of  said 
Lindsay,  and  that  no  school  house  is  now  located  within 
the  corporate  limits  of  said  Lindsay,  or  has  been  so  located 
since  its  said  incorporation. 

''Fourth— That  in  the  year  1889,  and  before  the  com- 
mencement of  this  action,  there  was  paid  into  the  hands  of 
the  treasurer  of  said  Lindsay  the  siun  of  (1,000  license 
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money^  by  lioeosed  vendors  of  malt,  spirituous,  and  vinous 
liquors  of  said  village,  said  license  being  issued  and  license 
money  paid  under  the  provisions  of  chapter  60  of  the 
Compiled  Statutes  of  Nebraska  and  an  ordinance  of  said 
village  passed  in  pursuance  thereof,  and  that  said  sum  of 
|1,000  still  remains  in  the  hands  of  said  defendant 

'^  Fifth— That  the  whole  number  of  children  of  school 
1^  in  school  district  18  is  sizty*four,  of  which  namber 
four  reside  within  the  corporate  limits  of  said  Lindsay; 
that  the  whole  number  of  children  of  school  age  in  said 
school  district  29  is  fifty-«ight,  of  which  number  twenty- 
four  reside  within  the  corporate  limits  of  said  Lindsay; 
that  the  whole  number  of  children  of  school  age  in  said 
school  district  70  is  forty-one,  all  of  whom  reside  outside 
the  corporate  limits  of  said  Lindsay. 

"Sixth— That  on  or  about  the  20th  day  of  July,  1889, 
your  plaintiff,  as  treasurer  of  paid  school  district  18,  de- 
manded of  the  defendant  the  sum  of  $386.50  for  the  use 
and  benefit  of  school  district  18,  said  sum  being  that  pro- 
portion of  said  license  money  which  the  whole  number  of 
children  of  school  age  in  said  district  18  is  of  the  whole 
number  of  school  children  in  said  three  school  districts ;  but 
said  defendant  refused  to  pay  to  your  plaintiff  any  portion 
whatsoever  of  said  license  money,  giving  as  a  reason  for 
such  refusal:  'That  said  moneys  could  not  be  used  outside 
of  the  corporate  limits  of  said  Lindsay/ '^ 

Section  5,  article  8,  of  the  Constitution  provides  that 
"All  fines,  penalties,  and  license  moneys  arising  under  the 
general  laws  of  the  state  shall  belong  and  be  paid  over  to 
the  counties,  respectively,  where  the  same  may  be  levied  or 
imposed,  and  all  fines,  jienalties,  and  license  moneys  aris- 
ing under  the  rules,  by-laws,  or  ordinance  of  cities,  vil- 
lages, towns,  precincts,  or  other  municipal  subdivision  less 
than  a  county,  shall  belong  to  and  be  paid  over  to  the 
same  respectively.  All  such  fines,  penalties,  and  license 
moneys  shall  be  appropriated  exclusively  to  the  use  and 
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sapport  of  common  schools  in  the  respective  subdivisions 
where  the  same  may  accrue.'' 

In  SUde^  ex  rd.  Helmer^  v.  Mo  Connelly  8  Neb.,  33,  this  court 
construed  the  above  provision,  and  held  that  license  moneys 
collected  under  the  ordinances  of  a  city  belong  to  the  school 
fund  of  such  city.  Lake,  J.,  in  delivering  the  opinion  of 
the  court,  said:  ''In  distinguishing  the  'fines,  penalties, 
and  license  moneys  arising  under  the  general  laws  of  the 
state'  from  those  'arising  under  the  rules,  by-laws,  or 
ordinances  of  cities,  villages,'  etc.,  it  is  evident  that  refer- 
ence was  had,  not  to  the  primary  source  of  the  power,  but 
to  the  immediate  authority  by  which  the  fine  or  penalty  is 
imposed,  or  the  license  granted. 

"By  section  345  of  the  act  'To  license  and  regulate  the 
sale  of  liquors,'  the  sale  of  malt,  spirituous,  or  vinous 
liquors,  or  any  intoxicating  drink,  without  first  obtaining 
a  license  to  do  so,  is  prohibited  and  made  a  highly  penal 
offense.  But,  as  this  court  has  lield  in  the  case  of  Phillipa 
V,  The  CUy  of  Tecumseh,  5  Neb.,  312,  such  lieense  can  be 
granted  within  the  limits  of  an  incorporated  town  or  city 
only  by  the  proper  authorities  thereof,  and  under  such 
rules  and  r^ulations^as  they  may  provide.  And  by  an- 
other general  act,  under  which  the  city  of  Lincoln  was 
incorporated,  authority  is  given  to  'prohibit  and  suppress 
tippling  shops'  altogether.  (Gen.  Stat.,  144.) 

'*  From  this  it  will  be  seen  that,  independently  of  the 
action  of  the  corporate  authorities  of  the  city  of  Lincoln, 
by  ordinances  duly  passed,  not  a  single  dollar  of  the  money 
in  controversy  could  have  been  imposed  or  collected.  We 
must  hold,  therefore,  that  it  falls  within  the  second  clause 
of  the  section,  and  belongs  to  the  common  school  fund  of 
the  city,  of  which  the  defendant  is  the  lawful  custodian." 

To  the  same  effect  are:  Herman  v,  Crete,  9  Neb.,  350; 
School  District  No.  S  v.  Saline  Co.,  9  Id.,  404 ;  State,  ex 
rd.  School  Diatricty  t.  Heins,  14  Id.,  477;  State  v.  Wilcox, 
17  Id.,  219. 
17 
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The  license  moneys^  therefore,  are  to  be  applied  to  the 
support  of  the  schools  of  the  corporation ;  in  other  words, 
the  school  district,  or  districts,  of  the  municipality  are  to 
receive  the  money.  There  is  no  requirement  that  the 
school  house,  or  where  there  is  more  than  one,  the  school 
houses,  shall  be  situated  within  the  limits  of  the  munici- 
pality. The  formation  and  division  of  school  districts, 
under  certain  restrictions,  devolves  upon  the  county  super- 
intendent. If  a  district  is  so  formed  as  to  embrace  terri- 
tory not  within  the  limits  of  the  municipality,  the  pre- 
sumption is  that  such  territory  is  necessary  to  procure  a 
sufficient  number  of  scholars,  to  secure  efficiency  in  the 
school,  or  for  the  convenience  of  pupils,  or  to  secure  suffi- 
<;ient  territory  on  which  to  levy  taxes  which  shall  not  be 
burdensome,  to  maintain  a  prosperous  and  progressive 
school  or  schools ;  or,  for  all  of  these  causes  and  others 
<x>mbined.  Whatever  the  cause  for  the  erection  of  school 
districts,  they  cannot  be  considered  in  this  connection. 
Here  we  finSl  three  school  districts  in  the  little  town  of 
Lindsay.  No  doubt  there  is  a  good  reason  for  the  nnmber, 
which  does  not  appear  in  this  record.  The  schools  are 
open  to  the  children  of  school  age  residing  in,  or  that  may 
come  into,  that  part  of  the  municipality.  This  is  one  of 
the  inducements  to  parents  with  children  of  school  age  to 
purchase  lots  and  settle  in  that  territory — that  schools  for 
the  education  of  all  the  children  of  school  age  in  each  dis- 
trict are  provided.  Without  such  educational  advantages, 
no  intelligent  parent  would  think  of  settling  therein. 

There  is  no  provision  of  statute  in  such  case  for  dividing 
the  license  moneys  among  the  schools  in  proportion  to  the 
number  of  scholars  from  each  school  district,  nor  to  make 
the  division  in  proportion  to  the  extent  of  the  territory  of 
each.  It  should  therefore  be  applied  equally  among  the 
districts,  and  it  is  so  ordered.  A  writ  of  mandamus  will 
issue  to  enforce  this  order. 

Writ  allowed. 

The  other  judges  concur. 
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HowABD  H.  Balbridge  et  al.,  appellees^  v.  Peteb 

FOUST  ET  AL.,  APPELLANTS. 
[FiLBD  Dbcembbb  17, 1889.] 

1.  Action  Quia  Timet.    In  an  action  by  B.  &  D.  to  quiet  the 

title  to  certain  real  estate  in  the  city  of  Omaha  it  appeared  that 
one  H.  had  oonvejed  the  land  in  1857  to  one  M.,  with  oovenantB 
of  special  warranty;  that  M.  died  during  the  war,  and  D.  M. 
succeeded  to  his  rights  in  the  land  ;  that,  in  1871,  D.  M.  brought 
an  action  of  ejectment  against  H.  and  reooyered  judgment;  that 
the  jodgment  was  still  in  full  force  and  that  B.  &  D.  possessed 
the  title  of  D.  M.:  ffdd.  That  a  decree  quieting  the  title  of  B. 
&  D.  was  fuUy  sustained  by  the  CYidence. 

2,  :  Vkbdict  :  Date  of  Filing  Omitted.    That  the  fiEhilure 

of  the  derk  to  mark  the  date  of  filing  on  the  verdict  of  a  jury  will 

not  pxeventit  from  being  introduced  in  evidence  in  a  proper  case. 


3.  .     Heldf  That  the  decree  was  right  and  fully  sustained  by 

the  evidence. 

Appeal  irom  the  district  court  for  Douglas  county. 
Heard  below  before  Wakeley,  J. 

Joseph  H.  Blair,  for  appellant,  cited :  Gibson  v.  Chour- 
teau,  13  Wall.  [U.  S.],  92-104 ;  Wilcox  v.  Jackson,  13  Pet. 
[U.  S.],  497;  Irvine  v.  Marshall,  20  How.  [U.  S.],  558; 
Fenn  r.  Holme,  21  Id.,  481 ;  Van  Brocklin  v.  Tennessee, 
117  U.  S.,  167  ;  Patterson  v.  U.  8.,  2  Wheat.  [U.  S.],  221 ; 
Foot  V.  Glover,  4  Blackf.  [Ind.],  813 ;  Tribble  v.  Dams,  8 
J.  J.  Marsh.  [Ky.],  634;  HuH  v.  Moore,  19  Tex.,  270; 
Freeman,  Judgments  [3d  Ed.],  sec.  30o;  1  Greenleaf,  Ev. 
[14th  Ed.],  sec.  582. 

Charles  B.  Kdlar,  and  Howard  H.  Baldridge,  for  ap- 
pellees, cited :  Fiizer  v.  McCannan,  14  Wis.,  67 ;  Kelton  v. 
Bevins,  3  Tenn.,  90;  Carr  v.  istevenson,  5  Humph.  [Tenn.], 
659;  Nye  v.  Manwell,  14  Vt.,  14;  Eikins  v.  Parkhurst,  17 
Id.,  105 ;  Bagley  v.  Mwrill,  46  Id.,  94;  Huntington  v.  Rip- 
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fey,  1  Root  [Conn.],  321 ;  Elstvick  v,  Nowson^  9  Dana[Ky.], 
269;  Hickman  r.  Southerland,  4  Bibb  [Ky.],  194 ;  Cane  v. 
Wataon,  Morris  [la.],  52 ;  Tyson  v.  Passmore^  7  Pa.  St.,  273; 
Brandon  t.  Frifz^  94  Id.,  88 ;  Reeder  r.  Smith,  1  Har.  & 
M.  [Md.],  158 ;  Easton  v.  Snavdy,  4  Har.  &  J.  [Md.], 
118;  Pierce  v.  Schaden,  62  Cal,,  283;  Friedman  o.  Nd- 
son,  63  Cal.,  589;  DeLetnllain  v.  Evana,  39  Cal.,  120; 
Everett  v.  Boardmxin,  58  111.,  429 ;  CuJUer  v.  Tuffts,  3  Pick. 
[Mass.],  272 ;  Drummond  v.  Romme,  1  N.  J.  L.,  75 ;  Soiia 
V.  Davidson,  53  N.  Y.,  Super.  (X,  52;  Biahjp  v.  Cook,  13 
Barb.  [N.  Y.],  329 ;  Haines  v.  Undsey,  4  Ohio,  90  ;  Bank 
r.  Telegraph  Co.,  30  Ohio  St.,  555 ;  Walsh  v,  IVevaniom, 
15  Ad.  &  E.  [Eng.  Q.  B.],  734  ;  Yowng  v.  Smith,  35  Beav. 
[Eng.],  87 ;  Bailey  v.  Uoyd,  5  Russell  [Eng.  Ch.],  330 ; 
Freeman  on  Judgments,  sec.  54. 

Maxwell,  J. 

This  is  an  action  to  quiet  the  title  in  the  plaintiffs  to 
certain  real  estate  in  the  city  of  Omaha. 

It  is  alleged  in  the  petition  that  ^' the  said  plaintifis  have 
the  legal  title  in  fee  to,  and  are  in  peaceable  possession  of, 
the  following  described  piece  of  land,  situated  in  the  county 
of  Douglas,  and  state  of  Nebraska,  to-wit:  Beginning  on 
the  north  line  of  the  south  half  of  the  northwest  quarter 
of  section  15,  township  15,  and  range  13  east,  6th  P.  M., 
at  a  point  eight  feet  east  of  the  west  line  of  Nineteenth 
street,  as  extended  and  shown  on  the  plat  of  Horbach's 
Second  addition  to  the  city  of  Omaha,  and  running  thence 
south  107  feet,  thence  west  132  feet,  thence  north  107  feet, 
thence  east  132  feet  to  the  place  of  beginning,  being  a  por- 
tion of  lots  5  and  6,  block  4,  Horbach's  Second  addition 
to  the  city  of  Omaha,  as  the  same  is  surveyed,  platted,  and 
recorded,  and  a  strip  of  land  eight  feet  wide  by  107  feet 
long,  out  of  the  west  side  of  Nineteenth  street,  fronting 
and  adjoining  on  the  east  of  said  fractional  lots. 
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''And  the  said  plaintiffd  further  allege  that  Peter  Foust, 
one  of  the  above  named  defendants^  or  his  co-defendant^ 
John  A.  Horliach,  in  hi^,  the  said  Foust's^  name  sets  up 
and  claims  an  estate  and  interest  of  the  said  plaintiffs  in 
and  to  said  premises,  which  said  estate  and  interest  the 
plaintiffs  believe  is  claimed  under  and  bj  virtue  of  a  pre- 
tended tax  deed  issued  on  the  3d  day  of  February,  1874, 
by  A.  C.  Althaus,  treasurer  of  Douglas  county,  Nebraska, 
and  recorded  in  book  15  of  deeds,  page  419,  in  the  office 
of  the  roister  of  deeds  of  Douglas  county,  Nebraska,  pre- 
tending to  convey  the  said  premises  to  said  Foust,  under  a 
purchase  of  said  premises  on  the  2d  day  of  October,  1871^ 
at  a  treasurer's  sale  for  the  taxes  of  1870. 

•^'And  the  said  plaintiffs  further  all^  that  said  treas- 
urei'^s  deed  is  null  and  void,  and  conveys  no  title  to  said 
premises  to  the  said  Foust,  but  that  said  claim  and  interest 
in  said  premises,  by  virtue  of  said  pretended  deed,  thereby 
beclouds  the  title  of  the  plaintiffs  thereto,  and  if  the  said 
Foust  has  any  interest  in  said  premises  it  is  only  the  inter- 
est of  a  lienor  who  has  paid  taxes  on  said  property. 

''But  the  aforesaid  plaintiffs  allege  that  the  said  Foust 
himself  did  not  pay  any  taxes  or  purchase  said  property, 
or  receive  the  certificates  from  the  treasurer  of  Douglas 
county  for  the  purchase  of  said  property,  but  that  said 
taxes  were  paid  and  purchase  made  by  said  John  A.  Hor- 
bach,  one  of  the  defendants  in  this  case,  who  at  that  time 
claimed  the  title  to  said  premises,  and  that  he  paid  said 
taxes  in  the  name  of  Peter  Foust,  and  had  the  treasurer 
issue  the  certificates  of  sale  and  the  pretended  deed  in  the 
name  of  the  said  Foust,  but  for  his,  the  said  Horbach's, 
benefit,  and  for  the  protection  of  the  title,  which  he  claimed 
to  hold,  of  said  property.      • 

''And  the  plaintiffs  all^e  that  the  said  John  A.  Hor- 
bach  and  Lucinda  Randolph,  defendants,  as  lienors,  by 
reason  of  having  paid  certain  taxes  on  said  property,  or 
otherwise,  have  so&e  pretended  interest  in  the  premises, 
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which  beclouds  the  title  of  the  plaintifis  thereto.  And  the 
said  plaintiffs  hereby  offer  and  stand  ready  to  pay  any  and 
all  claims,  with  lawful  interest,  which  the  defendants  have 
against  said  premises  by  reason  of  taxes  or  assessments 
paid  by  them,  which  have  been  lawfully  assessed  against 
said  premises,  and  which  the  plaintiffs  ought  in  equity  to 
pay." 

To  this  petition  Horbach  filed  an  answer,  in  which  he 
alleges  in  substance : 

First — That  the  plaintiffs  are  not  the  owners  of  the 
legal  title  of  the  land  in  question  or  have  any  right  of  pos- 
session therein.    * 

Second — That  the  defendant  Horbach  is  the  lawful  owner 
in  fee  simple  of  said  land,  and  is  entitled  to  a  decree  quiet- 
ing his  title. 

He  therefore  prays  that  his  title  to  the  same  may  be 
quieted  and  confirmed.  On  the  trial  of  the  cause  a  decree 
was  rendered  in  favor  of  the  plaintiffs,  from  which  the  de- 
fendant Horbach  appeals  to  this  court 

Tiie  testimony  tends  to  show  that  on  the  5th  day  of 
December,  1857,  John  A.  Horbach  and  wife  conveyed  the 
property  in  question  to  one  Alexander  McKinney,  with 
covenants  of  special  warranty,  '*  against  the  said  parties  q£ 
the  first  part  and  their  heirs,  and  against  all  and  every  per- 
son or  persons  lawfully  claiming  or  to  claim  the  same  by, 
from,  or  under  the  said  parties  of  the  first  part,  shall  and 
will  warrant  and  by  these  presents  forever  defend,"  etc 
McKinney  died  during  the  war,  and  in  January,  1871,  one 
David  McKinney,  who  had  succeeded  to  the  rights  of  Alex- 
ander in  the  land  in  question,  brought  an  action  in  eject- 
ment against  John  A.  Horbach,  and  on  the  trial  of  that 
case  a  verdict  was  returned  in  his  favor,  and,  a  motion  for 
a  new  trial  having  been  overruled,  judgment  was  entered 
on  the  verdict.  That  judgment  is  still  in  full  force  and  it 
is  decisive  of  this  case. 

There  are  a  number  of  stipulations  iti  the  record  whidi 
need  not  be  referred  to. 
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Considerable  stress  is  laid  upon  the  fact  that  the  verdict 
found  with  the  papers  in  the  ejectment  case  contained  no 
filing  mark^  but  this  is  not  a  fatal  objection.  It  was  fully 
identified  as  the  verdict  and  the  failure  of  the  clerk  to  en- 
ter the  date  when  filed  would  not  prevent  it  from  being 
used  as  evidence  in  the  case. 

A  considerable  effort  was  made  on  behalf  of  the  defend- 
ant to  mystify  the  descriptions  of  the  land  and  hence  the 
location^  but  the  clear  weight  of  evidence  sustains  the  de- 
scriptions set  out  in  the  plainti^^s  petition. 

It  is  evident  that  justice  has  been  done  in  the  premises^ 
and  the  judgment  is  therefore  affirmed. 

Jtjdgment  affirmed* 

Thb  other  judges  concur. 


City  of  Beatrice  v.  William  Black  et  al. 

[Filed  Djbgbmbeb  17, 1889.] 

1.  Beads:  PBESCRipnoir.  Where  a  public  road  has  been  located 
by  proceedings  under  the  statate  and  opened  and  traveled  bj 
the  public  for  more  than  ten  years,  the  public  thereby  acquire 
an  easement  therein,  and  the  court  will  not  examine  the  original 
proceedings  for  the  laying  out  of  the  road  to  determine  whether 
or  not  they  were  yalid. 

8.  < :  NoN-UsKB  OF  Past.    The  fact  that  a  large  portion  of  the 

traTel  over  a  public  road,  instead  of  passing  over  the  entire 
length  of  such  road,  turned  off  and  passed  over  a  shorter  route 
to  the  city,  will  not  prevent  the  runniDg  of  the  statute  in  favor 
of  the  public  of  that  portion  not  generally  used  where  there  has 
not  been  an  entire  non-user  of  such  road. 

Appeal  from  the  district  court  for  Grage  county.    Heard 
below  before  Appelget,  J. 
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X.  Jf.  Peimherton^  for  the  city  of  Beatrice: 

By  using  the  west  half  of  the  highway  the  public  re- 
tained its  rights  over  the  east  half^  though  it  did  not  use 
the  latter  for  more  than  five  years.  {(fDea  v.  8UxJU^  16 
Neb.,  242 ;  Motyre  v.  Roberts,  64  Wis.,  638  [25  N.  W. 
Sep.,  664].  The  road  having  been  used  by  the  public  for 
at  least  thirteen  years,  it  will  be  presumed  that  it  had  been 
duly  established  by  the  commissioners.  (Langdon  v.  State, 
23  Neb.,  509;  Arnold  v.  flattery,  6  Ohio,  271;  Anderson 
V.  CQmWs,  12  Ohio  St,  635;  Beebe  v.  Sohneidt,  13  Id.,  406; 
McClelland  v.  Miller,  28  Id.,  488.)  The  evidence  shows 
a  complete  dedication  of  the  highway,  and  that  the  land 
was  sold  subject  to  the  same.  {Rathman  v.  Norenburg,  21 
Neb.,  467 ;  Oraham  v.  Flynn,  Id.,  229 ;  Rube  v.  SuOwan, 
28  Id.,  779  [37  N.  W.  Eep.,  666,  and  note]. 

R.  8.  Bibb,  for  Wm.  and  C.  8.  Black : 

There  must  have  been  a  clear  manifestation  of  an  inten- 
tion to  dedicate,  and  an  acceptance  by  the  public.  {Ghrc^ 
ham  V.  Hartnett,  10  Neb.,  521,  and  cases  cited;  Rube  v. 
Sullivan,  23  Id.,  783;  Shellhouse  v.  Stale,  110  Ind.,  509 
;il  N.  E.  Rep.,  484];  Rozea  v.  Andrews,  103  N.  Y.,  150 

8  N.  E.  Bep.,  613];  Quinn  v,  Anderson,  11  Paa  Bep. 

Cal.],  746;  Pavonia  L.  Astfnv.  Temfer,  7  Atl.  Eep.  [N. 
J.]y  423.)  A  public  road  is  deemed  vacated  if  not  used 
within  five  years.  {(yDea  v.  State,  16  Neb.,  242.) 


A.  H.  Babcock,  for  C.  F.  and  W.  W.  Buchanan : 

In  order  to  establish  a  road  over  private  premises  by 
user,  the  latter  must  have  been  with  knowledge  of  the 
owner,  for  a  period  which  satisfies  the  statute  of  limitations 
and  an  acceptance  by  the  public,  which  latter  may  be  pre- 
sumed from  common  use,  and  the  assumption  of  control 
and  care,  such  as  building  bridges.  {Oraham  v.  Hartnett, 
10  Neb.,  517;  Rube  v.  Sullivan,  23  Id.,  779;  IHck^  v. 
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Sehlader,  52  111.,  78;  Owynunv.  Homan,  15  Ind.,  201; 
Daniels  V.  R.  Co.,  35  la.,  129;  State  v.  Oould,  40  Id.,  372; 
Shu  V.  EMe,  87  Minn.,  256  [33  N.  W.  Rep.,  785];  Ir- 
win V.  Dixion,  9  How.  [U.  S.],  10.)  And  this  rule  as  to 
user  does  not  apply  where  the  land  is  wild,  uninclosed 
prairie.  {(}raham  v.  Hartnetty  supra;  BcUhman  v.  Nareri' 
berg^  21  Id.,  467;  Harding  v.  Jasper,  14  Cal.,  643;  ^ai/s 
V.  K.  C.&  C.  a.  Co.,  45  la.,  139.)  The  public  acquires 
no  right  over  more  than  the  actual  width  used.  (  Watrous 
V.  Southworth,  5  Conn.,  306;  Walker  v.  Oaywood,  31  N. 
Y.,  51 ;  Epler  v.  Niman,  5  Ind.,  459 ;  Dams  v.  (My  Cbtm- 
ctf,  68  la.,  889  [10  N.  W.  Rep.,  768].) 

Maxwell,  J. 

This  is  an  action  to  enjoin  the  defendants  from  obstruct- 
ing an  alleged  public  road  in  the  city  of  Beatrice. 

It  is  averred  in  the  petition  that  ^Hhe  defendants,  Wm. 
Black  and  Cochran  8.  Black,  as  partners  under  the  name 
and  style  of  Black  Brothers,  own  lot  82  in  Green's  sub- 
division, being  a  part  of  the  city  of  Beatrice,  Nebraska, 
and  the  defendants,  Wm.  W.  Buchanan  and  Charles  F. 
Buchanan,  own  lot  1  in  block  No.  35  of  Smith  Bros.'  addi- 
tion to  said  city  of  Beatrice;  that  there  is  a  legally  estab- 
lished highway  running  north  and  south  between  said  two 
lots,  thirty-three  feet  of  which  highway  is  on  the  west 
side  of  said  lot  32  in  Green's  subdivision  and  thirty-three 
feet  is  on  the  east  side  of  said  lot  1  of  block  85  in  Smith 
Bros.'  addition  to  the  city  of  Beatrice,  Nebraska ;  that  said 
highway  was  established  long  before  said  Green's  sub- 
division and  said  Smith's  addition  were  platted  and  re- 
corded, and  have  been  traveled  and  used  as  a  public  high- 
way for  more  than  ten  years  last  past ;  that  the  defendants, 
Wm.  Black  and  Cochran  8.  Black,  placed  a  fence  across  the 
east  half  of  said  highway  where  it  crossed  said  lot  32  of 
Green's  subdivision  and  therebv  obstructed  said  highway, 


J 
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which  fence  was,  on  the  1st  day  of  June,  1887,  removed 
by  the  plaintiff  herein,  and  that  part  of  said  highway 
opened  up  to  the  public  use,  and  the  n'uisance  thereby 
areated  was  abated ;  that  within  the  last  two  months  said 
Chas.  F.  and  Wm.  W.  Buchanan  have  built  and  erected  a 
fence  across  that  part  of  said  highway  which*  passes  over 
said  lot  No.  1  of  block  35  of  Smith  Bros/  addition  to  said 
city  of  Beatrice,  and  have  thereby  obstructed  said  highway 
and  rendered  the  west  half  of  it  impassable  by  the  public, 
and  have  thereby  created  a  nuisance  under  the  claim  that 
they  own  said  lot  and  have  a  right  to  close  up  said  high- 
way ;  that  the  defendants  own  the  property  as  above  stated, 
subject  to  the  public  easement  created  by  the  location  and 
use  of  said  highway  as  above  stated,  and  by  the  aforesaid 
acts  have  been  guilty  of  obstructing  said  highway ;  that 
the  defendants  Black  and  Black,  threaten  to  rebuild  the 
fence  across  the  east  half  of  said  highway  at  the  upper  and 
lower  ends  of  said  lot  82  where  said  highway  crosses  said 
lot  and  threatens  to  close  up  said  highway  at  said  points, 
and  unless  restrained  by  an  order  of  this  court,  will  do  so 
to  the  detriment  of  plaintiff  and  the  public  generally  who 
travel  said  highway ;  that  said  highway  connects  and  forms 
a  part  of  Thirteenth  street,  in  said  city  of  Beatrice,  and  has 
always  been  used  in  connection  with  said  Thirteenth  street, 
nnd  it  is  only  through  that  that  access  can  be  had  to  Grant 
street,  in  said  city  (which  latter  street  is  one  of  the  main 
streets  running  east  and  west  through  said  city  of  Beatrice), 
from  Thirteenth  street,  and  by  closing  said  highway  defend- 
ants prevent  access  to  East  Grant  street  from  said  Thirteenth 
street,  in  said  city,  and  the  said  highway  is  wholly  within 
the  corporate  limits  of  said  city  of  Beatrice." 

To  this  petition  William  and  Cochran  Black  filed  an 
answer,  in  which  they  admit  the  incorporation  of  the  city; 
that  they  are  the  owners  of  the  real  estate  described  in  the 
petition,  and  allege  that  the  public  road  in  question  has  not 
been  used  for  five  yeara  next  before  the  commencement  of 
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the  action,  and  hence  has  ceased  to  be  a  public  road.  Chas. 
F.  Buchanan  and  Wm.  W*.  Buchanan  in  their  answer  al- 
lege that  they  hold  the  title  to  the  property  described  in 
the  petition  only  in  trust  as  the  administrators  of  the  es- 
tate of  Job  Buchanan,  deceased.  They  also  plead  non- 
user  of  the  road  for  five  years. 

On  the  trial  of  the  cause  the  court  rendered  a  decree  as 
follows: 

''This  cause  came  on  for  hearing  upon  the  petition,  the 
answer  of  defendants  Chas.  F.  Buchanan  and  Wm.  W. 
Buchanan,  and  the  evidence,  and  was  submitted  to  the 
court,  on  consideration  whereof  the  court  finds  that  there 
was  no  notice  given  as  provided  by  law,  and,  therefore, 
there  is  no  legally  laid  out  road. 

''The  court  finds  that  that  portion  of  said  road  lying 
east  of  quarter  section  line  has  not  been  used  as  a  public 
highway  for  ten  years.  The  court  further  finds  that  that 
portion  of  said  road  lying  west  of  quarter  section  line  has 
been  used  as  a  public  highway  for  more  than  ten  years  last 
past.  It  is  therefore  ordered,  adjudged,  and  decreed  by 
the  coui't  that  the  injunction  be  dissolved  as  to  that  part  of 
said  road  lying  east  of  quarter  section  line,  and  that  in- 
junction be  made  perpetual  as  to  that  part  of  said  road  ly- 
ipg  west  of  said  quarter  section  line  —  a  strip  two  rods 
wide — and  that  a  peremptory  order  issue  to  open  said 
road." 

"In  1867  a  petition  was  presented  to  the  county  cx)m- 
missioners  of  Gage  county  for  the  location  or  change  of  a 
public  road  as  follows : 

"  To  the  Board  of  County  Commissioners,  of  Gage 
County,  Nebraska,  April  Session,  1867:  Your  petitioners, 
landholders  and  residents  in  the  said  county  of  Gage, 
would  respectfully  represent  to  your  honorable  body  :  That 
the  public  interests  of  the  county  require  that  the  follow- 
ing changes  be  made  in  the  territorial  ruad  from  Nebraska 
City,  Otoe  county,  via  Helena  and  Vesta,  Johnson  county, 
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to  Beatrice,  Grage  county,  commencing  at  the  northeast  cor- 
ner of  the  southwest  quarter  of  section  34,  town  4,  range 
6 ;  thence  due  north  to  the  center  (east  and  west)  of  the 
south  line  of  section  27,  same  town  and  range;  thence  east 
to  the  southeast  corner  of  section  27 ;  thence  north  one- 
half  mile;  thence  east  to  the  center  of  section  26,  town  4, 
range  6 ;  thence  to  or  near  the  southeast  comer  of  the  north- 
east quarter  of  section  24,  town  4,  range  6 ;  thence  to  the 
bridge  on  Bear  creek ;  thence  to  the  east  line  of  section  25, 
town  4,  range  6;  from  thence  the  most  feasible  and  practi- 
cable route  to  intersect  with  the  above  named  road/'  This 
was  duly  signed  by  eleven  persons. 

In  accordance  with  the  prayer  of  the  petition  the  road 
as  prayed  for  was  duly  located  and  recorded,  and  has  been 
traveled  by  the  public  ever  since. 

The  original  town  of  Beatrice  was  located  on  the  south- 
east quarter  of  section  83,  and  southwest  quarter  of  section 
84,  town  4,  range  6,  the  northeast  corner  of  the  town  plat 
being  at  the  center  of  said  section  34. 

The  road  so  changed  and  located  commenced  at  the  cen- 
ter of  said  section  84  and  ran  directly  north  to  the  north 
line  of  the  section,  thence  east,  eta,  as  shown  by  the  plat. 
The  part  of  this  road  in  controversy  is  that  which  lies  im- 
mediately north  of  the  center  of  said  section  84. 

In  1880,  A.  L.  Green,  being  the  then  owner  of  the  west 
half  of  the  northeast  quarter  of  said  section  34,  laid  it  out 
into  an  addition  to  Beatrice  and  platted  it  as  Green's  sub- 
division. Lot  82  of  this  subdivision  is  owned  by  the  de- 
fendants, the  Blacks.  The  southwest  corner  of  said  lot  32 
is  located  in  the  center  of  said  section  34,  and  the  road,  es- 
tablished as  above  shown,  ran  across  the  west  side  of  said 
lot  82.  Just  west  of  Green's  subdivision  is  Smith  Brothers' 
addition  to  Beatrice,  which  was  laid  out  and  platted  in  Aug* 
ust,  1888,  of  which  the  defendants,  Buchanans,  own  lot  1, 
in  block  36,  which  lot  adjoins  said  lot  82,  owned  by  the 
Blacks  on  the  west,  and  has  its  southeast  corner  at  the  cen- 
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ter  of  said  section  84.  The  road  or  street  in  question  being 
located  directly  north  from  the  center  of  said  section  34, 
and  running  north  on  the  half  section  line,  ran  over  these 
two  lots  owned  by  the  defendants,  Black  Bros,  and  Bu- 
chanan Bros.  Both  lots  had  been  fenced  by  the  defend- 
ants, but  before  the  commencement  of  this  action  the  city 
had  broken  down  the  fence  on  Black's  lot,  and  thereby 
opened  the  road  across  it,  and  this  action  was  brought  to 
enjoin  them  from  rebuilding  the  fence  and  to  require  the 
Buchanans  to  abate  the  nuisance  made  upon  said  road  by 
the  fence  around  their  lot. 

The  court  below  seems  to  have  found  that  no  notice  of 
the  .petition  for  a  road  had  been  given  and  that  therefore 
the  proceedings  were  void.  The  road  in  question  was  lo- 
cated more  than  twenty-two  years  ago  and  was  immediately 
thereafter  opened  for  £ravel  and  has  been  traveled  by  the 
public  ever  since.  In  such  case  the  presumption  is  that 
notice  was  duly  given.  The  acquiescence  on  the  part  of  the 
owners  of  the  land  over  which  the  road  was  located  for  so 
long  a  period  bars  them  and  their  grantees  from  question- 
ing the  proceedings  by  which  the  road  was  located.  The 
case  resembles  that  of  a  party  who  claims  title  to  real  es- 
tate by  adverse  possession  where  the  original  title  under 
which  he  claimed  the  premises  and  occupied  the  property 
was  invalid  and  would  have  been  set  aside  in  a  proper  pro- 
ceeding. After  the  lapse  of  ten  years,  however,  objections 
to  such  deed  cannot  be  raised  because  by  the  acquiescence  of 
the  parties  claiming  an  interest  in  the  land  the  adverse  oc- 
cupant has  obtained  by  lapse  of  time  an  estate  in  fee  in  the 
land  and  the  court  will  not  look  at  the  original  title  except 
for  the  purpose  of  determining  the  boundaries  of  the  tract. 
So  in  the  location  of  a  public  road.  If  a  petition  is  duly 
presented  to  the  proper  tribunal  praying  for  a  public  road 
from  one  point  to  another  in  the  county  and  such  petition 
is  granted  and  the  road  located  and  opened  for  travel  and 
is  used  by  the  public  generally,  the  right  in  the  public  will 
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become  complete  after  ten  years  and  the  court  will  not  look 
at  the  original  proceedings  to  determine  the  validitj  of  the 
road  but  to  ascertain  the  extent  of  the  location.  {Langdon  v. 
State^  23  Neb.,  509 ;  Rathman  v.  Norenburg,  21  Id.,  467; 
Graham  v.  Flynn,  Id.,  229.) 

It  is  the  policy  of  the  law  to  quiet  the  right  of  the  pub- 
lic in  the  use  of  public  roads  in  the  same  time  that  an  ad- 
verse occupant  will  acquire  title  to  real  estate.  This  tends 
to  produce  peace  and  harmony  among  neighbors  and  en- 
courages the  construction  of  good  roads  and  bridges  and 
promotes  friendship  and  good-will  in  every  community. 
The  rule  would  be  different  if  the  action  was  brought  be- 
fore the  liar  of  the  statute  ^iras  complete.  It  is  said^  how- 
ever, that  the  travel  did  not  pass  over  that  portion  of  the 
road  between  the  lots  in  dispute.  On  that  point  the  testi- 
mony shows  that  while  a  larger  portion  of  the  travel  turned 
off  near  one  comer  of  the  lots  in  question  and  passed  diag- 
onally across  other  real  estate  to  Beatrice,  yet  the  testimony 
also  shows  that  there  was  considerable  travel  over  the  road 
in  question  between  said  lots.  This  being  the  state  of  the 
proof  it  is  clear  that  there  is  a  valid  public  road  of  the 
statutory  width  between  the  lots  in  question  and  that  the 
city  is  entitled  to  have  the  same  opened  for  travel. 

The  decree  of  the  district  court,  therefore,  will  be  modified 
to  conform  to  this  opinion. 

Judgment  aooobdikglt. 
Th£  other  judges  concur. 
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H.  C.  Gbayes  et  al.  v.  Charlbb  F.  Dambow. 

[Filed  Deoembbb  18,  1888.] 

1.  Sale:  Dslivxbt.     A  deliyery  of  peraooal  property  hy  a  vendor 

to  a  vendee  may  be  actnal  or  symbolical,  bat  it  must  be  by  tome 
act  indicating  a  parpoee  to  pass  poBeession  of  the  property,  abso- 
lutely, to  the  vendee  in  order  to  entitle  the  vendee  to  maintain 
an  action  of  replevin  for  its  poaseesion. 

2.  :  RsruSAL  TO  Djcliybb.    In  such  esse  where  the  vendor 

lefoses  to  deliver  the  property  in  accordance  with  the  terms  of 
his  contract  of  sale,  the  vendee's  remedy  would  be  an  action 
npon  the  contract  ibr  damages  for  failure  to  perform  the  con- 
tract of  sale. 

3.  :  :  Replevin  Not  the  Remedy.     Plaintiffs  in 

error  through  their  agent  sold  and  agreed  to  deliver  to  defend- 
ant in  error  a  bill  of  trees  and  shrubbery  and  received  part 
payment  therefor  at  the  time  of  the  contract.  The  delivery  was 
to  be  made  at  a  future  day.  On  the  day  set  for  the  delivery  .of 
the  property  plaintiffs  in  error  refused  to  deliver  the  same  until 
the  whole  amount  of  the  purchase  price  was  paid  by  defend- 
ant in  error.  When  defendant  in  error  tendered  the  amount 
unpaid  and  replevined  the  property,  it  was  held^  that  replevin 
would  not  lie. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Field,  J. 

Sawyer  A  SneH,  for  plaintiffs  in  error,  cited  Barrett  o. 
Turner,  2  Neb.,  172;  Goodman  v.  Kennedy,  10  Id.,  270; 
OLeary  v.  Iskey,  12  Id.,  136;  Baier  v.  HumpaU,  16  Id., 
127 ;  Fuller  v.  ScJiroeder,  20  Id.,  631 ;  Kennedy  v.  Bank, 
7  Id.,  59 ;  Wheeler  v.  Plattamcmth,  Id.,  270 ;  Aultman  v. 
Reams,  9  Id.,  487 ;  Kaaeon  v.  NoUner,  43  Wis.,  646 ; 
Fletcher  v.  Sibley,  124  Mass.,  220  ;  Taylor  v.  B.  Co.,  74 
m.,  86^  89;  Rawson  v.  Curtiea,  19  Id.,  466;  Dutcher  v. 
Beckwith,  45  Id.,  460;  Peabody  v.  Hoard,  46  Id.,  242; 
Davidson  v.  Porter,  57  Id.,  300 ;  Ewell's  Evans  on  Agency, 
pp.  136-7;  1  Parsons,  Contracts,  44. 
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D.  O,  Oourtnayy  for  defendant  in  error^  citod:  School 
Dist.  V.  Molntie,  14  Neb.,  46. 

Beese,  Ch.  J. 

This  was  an  action  in  replevin  for  the  possession  of  a 
oertain  lot  of  fruit,  forest,  and  shade  trees,  and  shmbberj. 
The  cause  was  brought  into  the  district  court  by  appeal. 
'  The  petition  of  defendant  in  error,  filed  in  that  court,  con- 
tained, among  other  averments,  allegations  that  the  goods 
were  in  the  possession  of  the  plaintiff  in  the  action  — de- 
fendant in  error  here — having  been  received  by  the  exe- 
cution of  the  order  of  replevin  issuing  from  the  lower 
court;  that  prior  to  the  commencement  of  the  action,  by 
defendant  in  error,  he  tendered  to  plaintiff  in  error  the 
amount  due  on  said  goods,  but  that  plaintiff  in  error,  hav*  * 
ing  received  a  portion  of  the  purchase  price,  refused  to 
credit  defendant  in  error  with  the  same;  that  one  George 
W.  Dowden,  now  deceased,  was  the  general  and  special 
agent  of  the  said  company,  Henry  Graves  &  Son,  and  had 
authority  to  sell  the  trees,  giving  credit,  and  collecting  the 
money  therefor  in  the  county  of  Lancaster,  and  that  de- 
fendant in  error  made  the  contract  with  plaintiff  in  error, 
with  and  through  said  Dowden,  whereby  Dowden  agreed 
to  deliver  to  plaintiff  said  goods  and  merchandise;  that 
only  a  portion  of  the  goods  so  purchased  was  delivered  by 
the  replevin.  The  copy  of  the  bill  was  attached  to  the  pe- 
tition, showing  the  portion  of  the  goods  purchased  which 
had  been  received.  It  was  further  alleged  that  the  trees 
and  shrubbery  were  recommended  and  warranted  by  said 
Dowden,  as  agent  of  defendant  in  error,  as  being  sounds 
healthy,  and  in  good  and  proper  condition,  and  in  all 
things  ready  for  planting;  that  the  purchase  was  made 
upon  the  said  warranty  of  the  trees  being  in  a  healthy  con- 
dition, and  that  they  would  continue  to  grow.  It  was  al- 
leged that,  relying  on  said  warranty,  defendant  in  error 
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pnrdiafled  the  property  of  the  said  Dowden,  bat  that  they 
were  dead  and  of  no  value,  and  that  a  very  small  portion 
of  the  bill  of  trees,  so  purchased  and  replevied,  had  lived 
and  grown. 

The  prayer  of  the  petition  was  for  the  possession  of  the 
trees  and  shrubbery ;  that  the  ownership  and  right  of  pos- 
session might  be  found  in  defendant  in  error,  and  for  costsi 

Plaintiffs  in  error  then  filed  a  motion  to  strike  the  ' 
amended  petition  from  the  files,  for  the  reason  that  it  pre- 
sented issues  to  the  district  court  that  were  not  before  the 
court  from  which  the  cause  had  been  appealed,  and  were 
entirely  different  from  those  presented  in  that  court.  The 
motion  .to  strike  was  overruled,  when  plaintiffs  in  error 
filed  their  answer,  denying  the  allegation  of  the  petition^ 
and  alleging  that  plaintiffs  in  error  were  the  owners  of  the 
property  at  the  time  it  was  taken  from  them  by  the  order 
of  replevin,  and  entitled  to  the  same.  Judgment  was 
asked  for  the  sum  of  $179.20,  their  alleged  value.  A  jury 
trial  was  had,  which  resulted  in  a  verdict  and  judgment  in 
favor  of  defendant  in  error,  who  was  the  plaintiff  in  the  case^ 
for  the  possession  of  the  property  and  one  cent  damages. 
The  cause  is  now  brought  to  this  court  by  proceedings  in 
error  by  plaintiffs  in  error,  who  were  defendants  below. 

Upon  the  commencement  of  the  trial,  plaintiff  in  error 
objected  to  the  introduction  of  any  evidence,  for  the  reason 
that  the  petition  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  This  objection  was  overruled,  and  properly 
so,  for,  in  addition  to  the  all^ations  above  referred  to,  the 
petition  did  contain  an  averment  that  the  plaintiff  in  the 
action  was  the  owner  of  and  entitled  to  the  immediate  pos- 
session of  the  goods,  and  that  they  were  unlawfully  detained 
from  him  by  plainti£b  in  error.  This  was  sufficient  in 
replevin. 

It  appears  from  the  evidence  that  Mr.  Dowden,  the 
agent  of  plaintiffs  in  error,  entered  into  an  agreement  with 
defenflant  in  error^  by  which  he  agreed  for  plaintiffs  in 
18 
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error  to  sell  to  defendant  in  error  the  bill  of  trees  and 
shrubbery  described  in  the  petition^  the  same  to  be  deliv- 
ered to  defendant  in  error  in  the  city  of  Lincoln.  That 
as  a  part  of  that  contract  it  was  agreed  that  defendant  in 
error  should  deliver  to  the  said  Dowden  certain  clothing 
at  a  price  then  agreed  upon,  which  was  received  as  part 
payment  of  the  purchase  price  of  the  bill  of  trees  and  shrub- 
bery. The  clothing  was  delivered  to  Mr.  Dowden  in  ac- 
cordance with  the  terms  of  the  contract. 

Upon  the  trial  considerable  time  was  devoted  to  the 
inquiry  as  to  whether  or  not  Dowden  was  authorized  to 
receive  payment  for  the  bill  of  trees  in  the  manner  in  which 
it  was  allied  the  payment  was  made;  or,  whether  in  fact 
he  was  entitled  to  receive  payment  in  any  form;  also, 
whether  or  not,  in  his  subsequent  settlement  with  plaintifis 
in  error,  plaintiffs  in  error  recognized  the  payment  by 
<lefendant  to  them  and  charged  up  to  Dowden  the  amount 
received  by  him  and  received  the  money  therefor. 

As  we  understand  the  issues  in  replevin,  both  these  in- 
quiries were  immaterial.  Had  the  payment  been  made  to 
defendant  in  error  directly,  and  not  to  their  agent,  the 
action  of  replevin  could  still  not  be  maintained.  There  is 
no  claim  that  the  property  was  ever  delivered  to  defendant 
in  error,  or  that  plaintiffs  in  error  ever  at  any  time  com- 
plied with  their  contract  to  deliver.  It  is  true  that  there 
IS  some  evidence  that  the  trees  and  shrubbery  were  sepa- 
rated from  others  in  the  possession  of  plaintiff  in  error  and 
placed  to  one  side,  but  there  was  no  delivery ;  and  until 
such  delivery,  defendant  in  error  could  not  maintain  an 
action  in  replevin.  {Barrett  v.  Tanner,  2  Neb.,  172;  Good- 
-man  r.  Kennedy,  10  Id.,  270.) 

If  plaintiffs  in  error  had  failed  to  comply  with  their 
contract  in  the  delivery  of  the  trees,  the  proper  action  for 
defendant  in  error  was  for  damages  for  the  non-perform- 
ance of  the  contract;  his  damages  in  such  case  being  the 
amount  paid  with  le<];al  interest  thereon* 
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In  a  snit  in  replevin  the  gist  of  the  action  is  the  ownership^ 
and  the  right  to  the  possession  of  the  property.  Defendant 
in  error  not  being  entitled  to  the  possession  of  the  property 
at  the  time  of  the  commencement  of  the  action  as  against 
plaintiffs  in  error,  the  sole  question  for  trial  in  the  district 
court  was  one  of  damages.  If  the  property  at  the  time 
seized  upon  the  order  of  replevin  was  of  no  value^  plaintiff 
in  error  wonld  not  be  damaged  by  being  deprived  of  its 
possession,  and  therefore  the  extent  of  his  right  to  recover 
would  be  merely  nominal.  If  the  property  was  of  any 
value  at  the  time  of  its  seizure  under  the  order  of  replevin, 
that  value  would  be  the  measure  of  the  damages  of  plaintiffs 
in  error. 

In  an  action  of  replevin  the  issues  are  very  simple,  the 
sole  question  being  as  to  the  right  of  property  and  the 
right  of  possession  at  the  time  of  the  commencement  of 
the  action. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Judgment  AccoRDiNaLY. 

The  other  judges  concur. 


Elizabeth  Paden,  appellee,  v.  Josiah  Paden,  ap- 
pellant, AND 

J06LA.H  Paden,  appellant,   v.  Elizabeth  Paden, 

appellee. 

Consolidated  in  the  District  Court 

[F1X.ED  December  18,  1889.] 

1.  Divorce :  Evidence.  The  plaintiff  in  main  action,  or  action 
for  diTorce,  having  sned  the  same  defendant  for  diyorce,  setting 
np  grievanoes  of  the  same  general  natore  as  the  canse  of  action 
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in  this  case,  in  the  same  ooart  in  the  year  1883,  in  which  action 
there  was  a  trial  and  decree  apon  the  merits,  held^  that  no  evi- 
dence of  facts  or  conditions  of  a  date  anterior  to  the  said  date 
can  he  considered  as  tending  to  prove  the  caoae,  or  anj  canse  of 
action  set  out  in  the  petition  in  the  case. 

2.  The  Evidence  in  support  of  the  cause  of  action  of  E.  P.  v.  J. 

F.  examined,  and  held,  not  to  sustain  the  decree  of  divorce. 

3.  The  Evidenoe  in  the  case  of  J,  P.  v.  E.  P.  examined,  and  hdd, 

to  sustain  the  decree  of  the  district  court. 

Appeal  from  the  difitrict  court  for  Lancaster  connty. 
Heard  below  before  BboadT|  J. 

Lamhj  Ricketts  &  WUsofiy  for  Josiah  Paden : 

Where  oomplainant  is  guilty  of  an  offense  similar  to 
that  charged  as  the  basis  of  the  application,  no  relief  can 
be  given.  {MaJUoz  v.  MaJttox^  2  Ohio,  234 ;  Wood  v.  Woody 
2  Paige  [N.  Y.],  108  ;  Home  v.  Hoime,  72  N.  Car.,  530 ; 
Hall  V.  Hall,  4  Allen  [Mass.],  39;  Handy  v.  Handy,  124 
Mass.,  394 ;  Nagd  v.  Nagel,  12  Mo.,  63.)  One  guilty 
of  a  breach  of  the  marriage  vow  cannot  be  allowed  to  can- 
cel the  marriage  relation,  or  enforce  rights  growing  out  of 
it.  (Knight  v.  Knight,  31  la.,  451 ;  Clapp  v.  Clapp,  97 
Mass.,  531 ;  Ryan  v,  Ryan,  9  Mo.,  539.)  Cruel  treatment, 
as  a  ground  for  divorce^  must  be  unprovoked,  or  at  least 
wholly  disproportionate  to  the  provocation.  {Knight  v. 
Knight,  supra;  Coles  v.  Coles,  32  N.  J.  Eq.,  547 ;  Skinner 
V.  Skinner,  5  Wis.,  449.)  A  wife's  cruel  treatment  must 
not  be  the  result  of  her  own  misconduct.  (Cases  last  cited, 
and  Johnson  v.  Johnson,  14  Cal.,  469;  Von  Glahn  v.Von 
Glahn,  46  111.,  134;  Daiger  v.  Daiger,  2  MJ.  Ch.,  335; 
Childs  V.  Childs,  49  Md.,  509;  Harper  v.  Harper,  29  Mo., 
301 ;  Richards  v.  Richards,  37  Pa.  St,  225.)  If  both 
parties  have  a  right  to  divorce  neither  has.  (Hoffman  v, 
Hoffman,  43  Mo.,  547.)  The  acts  complained  of  do  not 
constitute  cruelty  in  the  legal  sense.  {Gleason  v.  Gleason, 
16  Neb.,  15 ;  ShuU  v.  ShuU,  71  Md.,  193  [17  Atl.  Rep., 
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1024] ;  BaUey  v.  Bailey,  97  Mass.,  373.)  Mrs.  Paden 
abandoned  her  husband,  and  the  latter  is  absolved  from 
his  agreement  as  to  support  and  the  conveyances.  {Shaw 
V.  Ins.  Co.,  69  N.  Y.,  286 ;  Palmer  v.  Ford,  70  111.,  369.) 
The  conveyance  was  without  consideration ;  the  wife  being 
already  bound  to  do  all  that  she  agreed  to  do  as  her  part 
of  the  agreement  (  Whitaker  v.  Whdtaker,  52  N.  Y.,  368 ; 
York  V.  Femer,  69  la.,  487.) 

Pound  &  Burr  (Oomiah  &  Tibheta  on  the  same  side  filed 
no  brief),  for  Elizabeth  Paden,  cited :  Kelly  v.  Kelly,  61 
Am.  Rep.,  732 ;  Avery  v.  ^very,  33  Kan.,  1 ;  Allen  v.  Al- 
len, 31  Mo.,  479 ;  Callahan  v.  Callahan,  7  Neb.,  38 ;  War- 
rick  V.  Rounds,  17  Id.,  412;  Sycamore  Co.  v.  Oundrad,  16 
Id.,  629 ;  Casebeer  v.  Bice,  18  Id.,  203 ;  Pouters  v.  Pow- 
ers, 20  Id.,  529. 

Cobb,  J, 

These  causes  are  brought  to  this  court  by  appeal  from 
the  district  court  of  Lancaster  county. 

The  first  suit  was  brought  by  the  plaintifi^  and  appellee 
to  procure  a  divorce  from  her  husband,  the  defendant  and 
appellant. 

The  second  was  brought  by  the  plaintiff  and  appellant 
to  set  aside  certain  conveyances  of  real  estate  to  his  wife, 
the  defendant  and  appellee,  which  had  been  made  to  her  in 
the  adjustment  of  alleged  family  broils  and  difficulties. 

The  evidence  in  the  divorce  proceedings  was,  by  stipula- 
tion, made  evidence  in  the  second  suit,  and  both  were 
consolidated  by  the  court  below. 

The  plaintiff  alleged  that  on  June  30,  1861,  at  Oak 
Harbor,  in  Ottawa  county,  Ohio,  she  was  married  to  de- 
fendant, and  that  for  ten  years  last  past  the  parties  have 
been  residents  of  Lancaster  county,  in  this  state ;  and  that 
ever  since  their  marriage  she  has  conducted  herself  towards 
the  defendant  as  a  chaste,  faithful,  and  obedient  wife. 


278  NEBRASKA  REPORTS.         [Vou  28 


Paden  t.  Padeo. 


II.  That  on  February  1^  1888,  the  defendant  was  guilty 
of  extreme  cruelty  towards  her,  without  any  cause  or 
provocation,  in  this :  that  having  put  on  his  overcoat  to  go 
out  of  the  house,  and  for  no  cause  whatever,  became  angry 
and  b^an  to  curse  and  swear,  and  to  use  violent  language 
towards  plaintiff,  calling  her  all  kinds  of  vulgar  and  vile 
names,  and  taking  hold  of  her  person  in  a  rude  and  violent 
manner,  striking  her  with  his  clenched  fists,  he  threw  and 
knocked  her  to  the  floor,  and  threw  his  whole  body  and 
weight  upon  her  with  so  much  violence  and  force  as  to  in- 
jure the  whole  side,  body,  and  head  of  plaintiff,  so  that  she 
was  for  a  long  time  sick  and  sore  from  said  injuries ;  and, 
after  she  had  got  up  from  the  floor,  he  chased  her  about  the 
house,  jamming  her  in  the  door  as  she  was  escaping  from 
him. 

III.  On  the  1st  day  of  February  he  was  guilty  of  ex- 
treme cruelty  towards  her,  without  any  cause  or  provoca- 
tion on  her  part,  in  the  use  of  violent,  indecent,  and 
profane  languge  and  conduct,  calling  her  '^  a  Ood  damned 
bitch,''  '^an  old  whore,"  and  other  like  names. 

rV.  In  the  spring  of  1888,  in  the  presence  of  plaintiff's 
daughter,  he  was  guilty  of  extreme  cruelty  towards  plaint- 
iff, without  any  cause  or  provocation,  and  at  divers  times 
during  that  spring,  at  their  home,  in  this :  that  he  called 
called  her  ^' a  whore,"  '^  a  damned  bitch,"  and  other  like 
names,  and  frequently,  during  said  spring,  struck  her 
with  his  fists,  and  assaulted  and  battered  her. 

Y.  That  he  is  a  man  of  vicious  and  vulgar  habits, 
with  a  quick  and  bad  temper,  of  a  jealous,  selfish,  and 
revengeful  disposition,  and  has  often  declared  that  he 
would  never  live  with  plaintiff,  nor  permit  her  to  live  with 
him;  and  that  on  the  first  Monday  in  April,  1888,  on 
account  of  his  violent  conduct  and  abusive  language,  she, 
being  in  fear  of  great  bodily  injuries,  if  not  of  her  life, 
left  her  home,  and  has  since  lived  apart  from  defendant, 
and  has  supported  herself. 
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VI.  That  he  is  a  man  of  large  means  and  property,  and 
is  the  owner  in  fee  of  lot  6,  in  block  69,  situate  on  Ninth 
street,  between  N  and  M  streets,  in  the  oity  of  Lincoln,  in 
said  county,  of  the  value  of  $8,000;  also,  of  the  home  of 
both  parties,  No.  1505  O  street,  in  said  city,  worth  $10,000; 
also,  of  a  tract  of  land  of  320  acres,  eight  miles  southeast 
of  Lincoln,  near  Cheney,  in  said  county,  worth  |12,800  ; 
and  also  of  80  acres,  the  title  being  in  the  name  of  his 
brother-in-law,  Bobert  L.  Garten,  situate  near  said  Cheney 
station,  worth  $3,000;  and  is  also  possessed  of  horses^ 
mules,  wagons,  and  farming  implements,  worth  $2,000^ 
and  a  large  quantity  of  grain,  worth  $3,000 — ^a  total  of 
$38,800;  and  that  she  is  without  proper  means  to  support 
herself,  or  to  maintain  a  living  in  the  future.  With 
prayer  for  divorce  and  alimony,  etc. 

The  defendant  answered  admitting  the  marriage  and 
residence  as  alleged^  admitting  that  he  owns  the  property 
as  described,  but  denying  that  the  correct  values  were  given, 
and  denying  every  other  allegation  of  the  petition. 

II.  For  a  further  defense,  he  sayd  that  at  the  time  re- 
ferred to^  in  the  second  paragraph  of  plaintiff's  complaint 
she  flew  into  a  passion  and  attempted  to  strike  him  in  the 
first  instance  with  a  chair,  witliout  any  caus^  or  provoca- 
tion on  his  part;  that  to  protect  himself  he  took  the  chair 
away  from  her,  whereupon  she  seized  a  heavy  cane  and 
attempted  to  strike  him  therewith,  and  in  order  to  protect 
himself  from  injury  he  was  compelled  to  take  the  cane 
away  from  her,  which  he  did  without  in  any  way  injuring 
her  person;  that  thereupon  she  seized  him  with  both  her 
hands  in  his  beard,  as  she  had  repeatedly  done  before,  and 
threw  her  whole  weight  upon  her  grip  in  his  beard,  and 
before  he  could  loosen  her  hands  pulled  him  to  the  floor  ; 
that  he  denies  having  struck  her  or  of  using  more  force 
than  was  necessary  to  protect  himself  against  bodily  injury 
at  her  hands. 

As  to  the  allegations  of  the  third  and  fourth  paragraphs 
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of  the  petition^  he  cannot  say  whether  or  not  he  need  the 
words  charged,  and  therefore  denies  the  same,  but  allies 
that  he  never  used  profane  or  vulgar  epithets  toward  her, 
except  under  the  most  trying  circumstances,  such  as  stated, 
or  at  times  when  she  struck  him  in  the  face,  or  on  bis  per- 
son, with  some  instrument  or  missile  she  might  have  in 
hand. 

As  to  paragraph  five,  he  denies  every  allegation  therein, 
except  that  she  left  his  residence  on  April  1,  1888. 

In  answer  to  paragraph  six  he  allies  that  the  value  of 
lot  6,  block  69,  city  of  Lincoln,  does  not  exceed  $4,000 ; 
his  residence.  No.  1 505  O  street,  $7,000 ;  the  320  acres  of 
land  referred  to,  $8,000 ;  the  80  acre  tract  in  the  name 
of  Morris  Paden,  his  son,  $2,400 ;  the  aggregate  value  of 
his  personal  property  is  $2,000 — ^total,  $23,400 ;  that  he 
is  indebted  to  various  parties  and  banks  to  the  amount  of 
$8,000,  by  mortgages  on  the  above  property,  and  has  no 
other  assets  to  pay  them ;  and  that  he  has  signed  paper  as 
eurety  for  her,  now  outstanding,  upwards  of  $6,000.  He 
further  says  that  she  has  in  her  own  right  a  large  amount 
of  property  and  considerable  income;  that  she  has  160 
acres  of  land  near  the  village  of  Cheney,  given  to  her  by 
her  father,  with  130  acres  of  it  under  cultivation,  out  of 
which  she  will  realize  the  present  year  $450 ;  also,  a 
house  and  four  lots  in  Cheney,  worth  $600 ;  that  in  the 
year  1874  he  conveyed  to  her  the  northwest  quarter  of  sec- 
tion 6,  town  6,  range  2  west,  adjacent  to  the  town  of 
<jreneva,  Nebraska,  which  was  paid  for  with  his  own  money 
and  is  of  the  value  of  $16,000,  and  which  defendant  claims 
he  is  the  owner  of,  excepting  the  l^al  title  stands  in  her 
name;  that  said  land  has  130  acres  under  cultivation,  and 
will  realize  to  her  a  rental  for  the  current  year  of  about 
$450. 

He  further  says  that  on  ,  187 — ,  he  purchased 

with  his  own  money,  but  caused  to  be  conveyed  to  her,  lots 
11  and  12  of  block  6  of  the  Capitol  addition  to  the  dty 
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of  Linooln,  which  she  still  holds  and  owns,  of  the  value  of 
$5,0009  ^^^  ^^^^  8^^  h^  personal  property  of  the  value  of 
$300. 

III.  He  farther  alleges  that  he  has  at  all  times  con- 
ducted himself  toward  her  as  a  faithful  and  chaste  husband ; 
that  he  has  never  used  any  violence  towards  her;  that 
she  has  for  some  years  been  very  nervous  and  excitable  in 
temperament  and  dictatorial  in  her  methods ;  that  on  the 
slightest  provocation,  and  many  times  without  any  known 
provocation,  she  would  fly  at  him,  with  an  uplifted  chair  or 
any  household  implement  that  might  be  nearest  to  her,  and 
attempt  to  inflict  upon  him  bodily  harm,  and  has  repeatedly 
injured  his  person  with  a  knife,  poker,  chair,  or  other  mis- 
sile, before  he  could  protect  himself;  that  he  has  never 
touched  her  except .  in  cases  of  such  attempted  violence, 
when  he  has  been  compelled  to  ward  ofl^  the  blows  by 
taking  from  her  the  missiles  she  had  in  hand ;  that  what^ 
ever  epithets,  profane  or  vulgar,  he  has  at  any  time  used 
toward  her,  were  used  under  the  most  aggravating  circum- 
stances, when  she  had  struck  him,  or  was  pulling  his 
beard ;  that  for  two  years  past  and  longer  she  has,  without 
any  cause  or  reason  therefor,  denied  him  the  rights  of  a 
husband,  and  has  occupied  a  separate  room  and  bed  in  his 
house;  that  from. November  26,  1883,  to  May  6,  1886, 
she,  without  cause  or  provocation,  absented  herself  from 
his  home,  and  has  in  other  ways  been  derelict  in  her  duties 
as  a  wife ;  with  prayer  that  the  bill  be  dismissed,  etc. 

The  plaintiff"  replied,  admitting  that  she  was  the  owner 
of  the  house  and  four  lots  in  the  village  of  Cheney,  and  of 
the  northwest  quarter  of  section  6,  town  6,  range  2  west 
adjacent  to  the  town  of  Geneva,  and  alleges  that  there  is  a 
mortgage  thereon  of  $2,000,  and  admitting  that  she  is  the 
owner  of  lots  11  and  V2,  in  block.  6,  of  the  Capitol  addi- 
tion to  the  city  of  Lincoln,  and  allies  that  there  is  a  mort- 
gage thereon  of  $3,000,  and  she  denies  each  and  every 
other  allegation  of  new  matter  set  up. 
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Josiah  Paden  exhibited  an  original  bill  against  his  wife, 
who  is  plaintiff  in  the  foregoing  cause,  setting  up  that  they 
were  married  in  June,  1861;  that  up  to  the  year  1878 
four  children  were  bom  to  them,  and  who  were  tlien 
young;  that  in  November,  1878,  the  defendant  left  his 
home,  without  any  just  cause  or  reason,  and  as  a  device  to 
secure  the  conveyance  to  herself  of  certain  of  plaintiff's 
real  property.  The  fact  that  his  family  must  be  broken 
up,  and  his  children  scattered  abroad,  unless  she  could  be 
induced  to  return,  compelled  him  to  seek  her  return  on  any 
terms,  and  as  she  complained  of  many  imaginary  ills 
which  had  no  foundation  in  fact,  she  demanded  as  a  condi- 
tion to  her  return  that  he  convey  to  her  the  northeast 
quarter  of  the  southeast  quarter  27-10-6,  in  Lancaster 
county,  Nebraska;  also,  lot  4  of  subdivisions  of  lots  14 
and  16  of  block  102  of  the  city  of  Lincoln;  also,  lot  5  of 
block  31  of  Dawson's  addition  to  South  Lincoln.  He 
was  not  willing  to  convey  the  property  to  her  uncondition- 
ally, but,  after  certain  n^otiations,  was  induced  to  convey 
the  premises  to  her,  through  J.  M.  Bicketts,  upon  the 
terms  specified  in  the  contract  executed  between  them  No- 
vember 13,  1878,  as  ^'stipulations  and  agreements  for  the 
purpose  of  adjusting  and  settling  fiunily  difficulties  and 
misunderstandings/' 

I.  The  parties  mutually  agreed  and  bound  themselves 
to  leave  off  and  forever  refrain  from  the  use  of  vulgar, 
indecent,  and  profane  language  in  the  presence  of  any 
members  of  their  family. 

II.  Josiah  Paden  agreed  and  bound  himself  thenceforth 
to  refrain  from  abusive  and  threatening  language  towards 
his  wife,  and  would  in  his  conduct,  relations,  and  associa- 
tions with  lier  have  due  r^ard  for  her  health,  happiness, 
peace,  and  comfort;  that  the  happiness  of  his  wife  and 
children  should  be  the  aim  and  object  of  his  life ;  that  he 
would  provide  for  them  in  as  liberal  a  manner  as  his  cir- 
cumstances would  justify,  and  in  all  family  relations  would 
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have  due  r^ard  to  the  wishes^  feelings^  and  opinions  of 
his  wife. 

IV.  That  he  would  pay  all  outstanding  liabilities  incurred 
for  family  expenses  and  necessaries  as  rapidly  as  his  cir- 
cumstances would  justify,  and  pay  the  l^al  expenses  in 
adjusting  the  present  dii&culties. 

V.  That  he  would  make  good  his  promises  by  convey- 
ing to  his  wife  the  following  real  estate:  The  northwest 
quarter  of  the  southeast  quarter  of  section  27^  of  township 
10  north,  of  range  6  east  of  the  6  P.M.;  also,  lot  4  of  sub- 
division of  lots  14  and  15  of  block  102,  in  the  city  of  Lin- 
coln ;  also,  lot  5  of  block  31  of  Dawson's  addition  to  the 
city  of  Lincoln,  to  become  the  sole  and  separate  property 
to  the  use  and  benefit  of  his  wife  on  the  violation  of  any 
or  all  of  the  stipulations  by  him  to  be  performed  and  ob- 
served. 

VI.  Elizabeth  Paden,  in  consideration  of  the  agree- 
ments of  her  husband,  and  upon  the  express  condition  of 
his  full  compliance  therewith,  promised  and  agreed  to  for- 
give and  forget  all  maltreatment  and  improper  and  threat- 
ening language,  and  all  other  grievances  heretofore  sus- 
tained of  and  from  her  husband,  and  return  to  his  home 
and  endeavor  to  live  a  happy  and  contented  life,  and  per- 
form the  part  of  a  parent  and  faithful  wife^  so  far  as  in 
her  power  lay. 

VII.  That  so  long  as  he  should  comply  with  his  agree- 
ments, and  conduct  himself  as  a  true  and  upright  husband, 
the  property  to  be  conveyed  to  her  should  be  subject  to  his 
care  and  use,  and  the  common  benefit  of  their  family,  and  the 
proceeds  taken  and  enjoyed  by  him  as  though  it  was  his 
own  property,  provided  he  should  keep  the  taxes  paid,  so 
long  as  the  income  therefrom  should  be  sufficient,  and  if 
insufficient,  the  amount  received  to  be  appropriated  to  the 
payment  of  taxes  pro  tanto. 

VIII.  She  further  agreed  that  in  all  cases  when  it  might 
be  necessary  for  him  to  protect  his  interests  by  securing  and 
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paying  off  indebtedness,  that  she  would  sign  with  him 
mortgages  and  deeds  to  enable  him  to  best  manage  and 
protect  his  remaining  estate;  or  when  it  might  be  advan- 
tageous to  exchange  or  sell  and  buy  non-available  prop- 
erty, she  agreed  to  sign  all  necessary  instruments,  provided 
always  that  the  property  for  which  exchange  is  made,  or 
that  purchased,  should  be  taken  in  Uie  name  of  Josiah 
Paden. 

The  plaintiff  alleges  that  he  faithfully  kept  his  agree- 
ments under  the  contract,  but  that  the  defendant,  almost 
immediately  upon  the  settlement,  systematically  set  about 
to  drive  him  into  the  commission  of  some  overt  act  which 
would  violate  the  spirit  or  letter  of  the  contract,  and  com- 
plete her  title  to  the  premises,  and  afford  her  grounds  for 
divorce.  To  this  end  she  denied  h!.n  a  common  bed,  as- 
sailed him  with  various  dangerous  weapons  and  imple- 
ments, and  repeatedly  inflicted  upon  him  serious  wounds 
and  bruises,  until  he  was,  at  times,  forced  to  cry  out  from 
very  pain. 

In  the  month  of  March,  1883,  she  applied  for  a  divorce, 
alleging  cruelty,  and  vulgar  and  profane  language.  In 
the  month  of  November,  following,  her  complaint  was 
tried  in  this  court,  which  found  against  her  and  denied  her 
application;  and,  for  a  period  of  two  years  thereafter,  ishe, 
without  any  cause  or  provocation,  absented  herself  from 
his  home,  and  refused  to  live  with  him,  or  perform  the 
duties  of  a  wife;  that  in  the  month  of  May,  1885,  she  re- 
turned to  his  home,  but  soon  thereafter,  without  any  just 
cause  or  provocation,  showed  her  former  temper,  and  again 
systematically  tried  in  every  way  to  provoke  him  to  some 
overt  act  which  would  violate  the  contract,  by  assaulting 
him  with  various  weapons  and  missiles,  and  pulling  his 
beard,  inflicting  on  his  person  great  pain  and  suffering; 
that  for  two  years  prior  to  April  1, 1888,  without  any  just 
cause  or  reason,  she  refused  to  occupy  a  common  bed  with 
him,  or  to  perform  the  duties  of  a  wife ;  that  on  said  day. 
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withoat  any  cause  or  provocation^  she  lefl  his  house,  and 
has  ever  since  absented  herself  therefrom,  without  any  rea- 
son therefor,  or  without  his  having  violated  any  of  the 
terms  of  the  contract. 

The  plaintifiP  alleges  that  she  has  violated  the  letter  and 
spirit  of  every  covenant  and  agreement  of  the  contract  on 
her  part;  that  notwithstanding  her  violation  of  all  the 
terms  of  the  contract,  she  claims  to  be  the  real  owner  of 
the  property,  and  refuses  to  reconvey  it.  The  plaintiff, 
during  all  the  period  since  the  conveyance  of  the  premises 
to  her,  has  been  in  the  actual  possession,  and  by  reason  of 
the  premises  is  entitled  to  have  the  same  reoonveyed  to 
him.  He  prays  that  the  deed  of  the  parties  to  J.  M. 
Ricketts,  and  that  of  Ricketts  to  the  defendant,  of  said 
premises,  be  set  aside,  and  the  title  quieted  and  settled  in 
the  plaintiff,  etc. 

The  defendant  answered,  denying  all  the  allegations  of 
the  bill  not  specially  admitted.  Siie  admitted  the  mar- 
riage, and  the  number  of  children,  and  the  contract,  as 
stated.  She  alleged  that  she  had  faithfully  kept  all  the 
covenants  and  agreements  of  the  contract,  but  that  the 
plaintiff,  regardless  of  it,  in  the  year  1878  commenced  a 
systematic  course  of  abuse  and  cruel  treatment  towards 
her,  and  continued  the  same  for  a  series  of  years  there- 
after; that  during  the  period  he  habitually  used  in  the 
presence  of  his  family  coarse,  vulgar,  indecent,  and  profane 
.  language,  and  conducted  himself  in  an  obnoxious  and  dis- 
agreeable manner;  that  in  violation  of  his  agreement  he 
used  during  said  period  obscene  language  towards  her,  and 
at  various  times  used  personal  violence  towards  her,  beat- 
ing and  striking  and  choking  her,  and  otherwise  maltreat- 
ing her;  that  he  carried  on  such  treatment  until  she  became 
fearful  that  her  life  was  in  danger,  and  therefore  lefl  their 
home  in  April,  1888;  that  in  violation  of  his  agreement, 
dnring  all  the  time  since  entering  into  it,  he  has  failed  to 
pay  the  necessary  family  expenses  and  to  suitably  provide 
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for  the  family,  although  fully  able  to  do  so,  by  reason  of 
which  she  has  been  compelled  at  various  times  to  do  so 
from  her  own  private  property. 

She  alleges  that  on  November  10,  1878,  he  conveyed 
to  her  the  property  in  the  petition  described,  and  on  Feb- 
ruary 3,  1880,  he  conveyed  to  her  by  warranty  deed, 
without  conditions,  the  same  property;  that  she  has,  since 
the  date  of  the  first  conveyance,  paid  all  the  taxes  and  the 
ex{)enses  for  the  necessary  care  of  it  from  her  own  personal 
property,  and  with  her  own  means.  She  allies  that  she 
purchased  the  fee  simple  title  out  of  her  own  estate  and 
money,  by  deeds  from  J.  H.  McMurtry  and  wife  and  A. 
G.  Barnes  and  wife,  and  her  title  rests  upon  these  convey- 
ances, and  not  wholly  upon  the  deed  from  the  plaintiff; 
that  since  November  10,  1878,  she  has  had  exclusive  pos- 
session of  the  property  ;  that  on ,  1884,  he  brought 

an  action  in  the  district  court  of  this  county  to  set  aside 
the  deed  to  defendant,  which  was  by  him  dismissed,  and 
thereby  consented  to  a  full  and  quiet  enjoyment  of  the 
property  by  defendant.  She  prays  that  the  title  to  the 
real  estate  be  confirmed  to  her,  and  that  he  be  debarred 
from  any  claim,  right,  title,  or  interest  therein,  and  for 
general  relief. 

The  plaintiff's  reply  denied  each  and  every  allegation  of 
new  matter  set  up  by  defendant. 

On  the  2l8t  day  of  February,  1889,  there  was  a  trial  to 
the  court,  and  the  testimony  of  witnesses  being  adduced  in 
full,  the  court,  upon  its  own  motion,  ordered,  before  the 
argument  of  counsel  and  the  consideration  of  the  court, 
that  this  cause  l^  consolidated  with  that  of  Elizabeth  Padeix, 
plaintiffs  against  JosiaJi  Paden,  defendaid,  and  that  all  fur- 
ther proceedings  in  this,  the  consolidated  action,  be  had  in 
and  under  the  former  case,  to  all  of  which  consolidation 
proceedings  the  parties  respectively  except. 

On  the  28d  day  of  February  following  again  came  the 
parties,  with  their  attorneys,  and  Josiah  Paden  in  open 


Vol.  28]       SEPTEMBER  TERM,  1889.  287 


Paden  t.  Padon. 


court,  by  his  attorney,  dismissed  his  cause  of  action,  with- 
out prejudice  to  a  future  action,  as  to  lot  No.  5,  in  block 
No.  31,  situate  in  Dawson's  addition  to  South  Lincoln, 
to  which  the  defendant  Elizabeth  Paden  excepts,  and  the 
court,  having  heard  the  arguments  of  counsel,  and  being 
fully  advised  in  the  premises,  finds  in  the  constituent  action 
of  Elizabeth  Paden  against  Joaiah  Paden  in  favor  of  the 
plaintiff,  and  finds  that  the  plaintiff,  for  more  than  six 
mouths  prior  to  the  filing  of  her  petition  herein,  has  been, 
and  now  is,  a  bona  fide  resident  of  Lancaster  county,  in  this 
state ;  and  finds  that  the  parties  were  duly  married  at  the 
town  of  Oak  Harbor,  Ottawa  county,  Ohio,  on  June  30, 
1861,  as  set  forth,  and  that  ever  since  said  marriage  plaintiff 
has  conducted  herself  toward  defendant  as  a  faithful,  chaste, 
and  obedient  wife;  and  finds  that  the  defendant  Josiah 
Paden  has  been  guilty  of  extreme  cruelty  towards  plaintiff, 
as  alleged,  and  all  without  just  cause  or  provocation ;  and 
finds  that  plaintiff  is  entitled  to  a  divorce  as  prayed  for. 

And  the  court  further  finds  that  in  the  constituent  action 
of  Josiah  Paden  against  ElizabeOi  Paden  there  is  no  equity 
in  the  plaintiff's  bill,  and  that  the  same  should  be  dismissed ; 
also,  that  no  alimony  should  be  granted  plaintiff  in  the 
constituent  action  of  Elizabeth  Paden  against  Josiah  Paden, 
but  that  the  property  titles  be  left  and  quieted  in  each  party 
respectively,  just  as  the  parties  themselves  have  fixed  them 
by  their  contract,  and  that  all  right  of  dower  of  Elizabeth 
Paden  to  the  lands  and  estates  of  Josiah  Paden  and  all 
right  of  curtesy  of  Josiah  Paden  in  the  lands  and  estates  of 
Elizabeth  Paden  should  be  destroyed  and  forever  barred. 

It  is  therefore  considered  and  adjudged  by  the  court  that 
the  marriage  relation  heretofore  existing  between  the  said 
Elizabeth  Paden  and  Josiah  Paden  be,  and  the  same  is 
hereby  set  aside  and  wholly  annulled,  and  both  parties  are 
released  from  the  obligations  of  the  same. 

And  it  is  considered  and  adjudged  by  the  court  that 
the  plaintiff's  petition  in  the  constituent  action  of  Josiah 
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Paden  agavMi  Elizabeth  Paden  be,  and  the  same  is  hereby 
dismissed ;  that  the  plaintiff  hereby  reoover  nothing  by  his 
said  writ,  and  that  the  defendant  go  henoe  without  day. 

And  it  is  farther  considered,  adjudged,  and  decreed  Uiat 
Elizabeth  Paden  have,  possess,  and  enjoy,  with  the  right  to 
use,  sell,  and  dispose  of  at  her  pleasure,  the  following  real 
estate,  to-wit :  The  northwest  quarter  of  the  southeast  quar- 
ter of  section  number  twenty-seven,  in  township  number 
ten  north,  of  range  number  six  east  of  the  sixth  P.  M., 
Lancaster  county,  in  this  state;  also,  lot  number  four  of 
subdivision  of  lots  numbered  fourteen  and  fifteen  in  block 
numbered  one  hundred  and  two  of  the  city  of  Lincoln,  in 
this  state,  and  all  other  estates,  either  personal  or  real,  of 
which  she  is  now  or  may  become  seized,  divested  of  all  and 
every  claim,  title,  or  interest  by  curtesy  or  otherwise  of  her 
said  husband. 

And  it  is  further  considered,  adjudged,  and  decreed  that 
the  remaining  estates,  either  personal  or  real,  of  the  said 
Josiah  Paden,  of  which  he  is  now  possessed,  or  which  he 
may  hereafter  acquire,  be,  and  the  same  are,  quieted  and 
confirmed  in  him,  divested  of  all  and  every  claim  of  the 
said  Elizabeth  Paden  by  way  of  dower,  alimony,  mainte- 
nance, or  otherwise,  and  that  Elizabeth  Paden  recover  from 
Josiah  Paden  the  costs  of  this  action,  taxed  at  (67.45.  To 
all  of  which  findings  and  decree  Josiah  Paden  excepted,  and 
brought  the  causes  to  this  court  on  appeal. 

It  appears  from  the  record  that  in  1883  the  plaintiff,  in 
the  main  action,  sued  the  defendant  for  divorce,  in  the  same 
court,  setting  up  grievances  of  the  same  nature  as  her  cause 
of  action.  To  that  action  there  was  a  defense,  on  trial  on 
the  merits,  and  a  decree  for  the  defendant.  It  was  doubt- 
less the  intention  of  counsel  who  drew  the  present  com- 
plaint to  confine  it  to  causes  arising  since  that  date,  and, 
indeed,  so  far  as  the  petition  is  concerned,  that  intention 
seems  to  have  been  carried  out.  But  the  evidence,  proba- 
bly in  defiance  of  counsel,  is  made  to  cover  a  longer  period 
and  a  broader  field. 
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The  caase  of  action,  as  I  view  it,  is  confined  to  the  oc- 
currences of  a  single  day,  except  in  so  far  as  the  general 
habits,  temper,  and  characteristics  of  the  defendant  are 
sought  to  be  brought  under  review,  either  as  an  aggrava- 
tion of  his  acts,  or  as  making  more  plausible  and  specious 
the  all^ations  of  the  plaintifi*  and  the  testimony  of  her 
witnesses. 

But  in  reviewing  the  evidence,  to  the  brief  extent  deemed 
necessary,  we  will  be  confined  to  that  portion  which  sup- 
ports the  allegations  of  the  petition.  The  plaintiff  testifies 
as  to  the  circumsjtances  of  the  assault  on  her  by  the  defend* 
ant  on  the  first  day  of  February,  1888,  alleged  in  the  sec- 
ond paragraph  of  her  petition,  and  states  that  she  does  not 
know  nor  remember  how  the  quarrel  between  them  aros^  or 
was  started ;  that  the  defendant  was  standing  by  the  stove 
with  his  overcoat  on,  and  used  vulgar  and  indecent  ''swear* 
ing  language,'^  calling  her  names,  and  got  her  down  on  the 
floor,  and  undertook  to  throw  his  weight  upon  her,  but 
that  by  reason  of  her  being  of  a  wiry  nature,  and  he  being 
bundled  up,  gave  her  a  chance  to  get  from  under  him,  and 
she  made  for  the  door  on  the  east  side  of  the  room,  but  he 
prevented  her  getting  out,  and  she  came  through  the  parlor 
to  the  front  door  and  opened  it,  and  he  resisted  her,  and 
they  got  between  the  door  jambs  and  the  door,  and  she  got 
the  screen  open,  and  he  did  not  keep  her  from  getting  out 
of  the.  house ;  that  she  supposed  the  reason  he  wanted  to 
get  her  into  the  house  was  to  prevent  the  public  knowing 
they  were  in  a  fuss,  as  there  was  no  one  about  the  house, 
to  her  knowledge,  except  themselves,  so  that  she  could  have 
a  witness. 

Her  attention  being  called,  by  counsel,  to  the  commence- 
ment of  the  di£Sculty,  and  being  asked  where  defendant 
caught  hold  of  her,  she  replied  that  she  did  not  remember ; 
and  being  asked  how  she  came  to  fall  on  the  floor,  she  an- 
swered 'Hhrough  his  getting  her  onto  the  floor'';  she  did 
not  remember  how,  the  excitement  was  so  great,  but  she 
19 
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thought  from  the  experiences  that  he  was  intending  to  end 
her  life  right  there,  and  she  broke  away  from  him ;  that 
*'  he  threw  his  body  and  tried  to  press  and  crush  her  down 
with  his  hands  and  with  his  body.''  Being  asked  to  give 
the  exact  language  he  used  towards  her,  she  answered, 
*^Ood  damny^  and  such  language  as  that,  and  then  he 
added  words  to  these  yet ;  the  excitement  was  so  great  that 
she  could  not  remember  the  real  words  following  that,  ex- 
cept the  hard  names  he  had  been  in  the  habit  of  calling 
her,  and  he  called  her  some  of  those  names.  Upon  being 
pressed  by  her  counsel  to  pronounce  those  names,  and  be- 
ing directed  by  the  court  repeatedly  to  answer,  she  replied 
that  ^'she  could  not  tell  them  just  then,  if  they  came  to 
her  mind  before  she  left  the  witness  stand,  she  would  tell 
them.''  To  the  question,  how  badly  she  was  hurt,  she  an- 
swered, ''  that  she  was  hurt  and  got  so  nervous  that  she  did 
not  get  over  it  for  several  days." 

Q.  Was  you  hurt  by  just  being  nervous? 
A.  I  was  not  hurt  just  by  that  alone;  I  don't  know  as 
my  body  was  really  bruised,  that  is,  to  leave  spots,  but*it 
was  more  internally  than  outwardly. 

The  defendant,  when  on  the  stand  as  a  witness,  had  his 
attention  called  to  the  foregoing  testimony,  and  being 
asked  to  state  how  that  matter  happened,  and  what  there 
was  of  it,  replied  that  at  the  time  of  the  occurrence  he  had 
put  on  his  overcoat  to  go  out ;  that  what  the  detail  of  the 
previous  conversation  was  he  did  not  distinctly  remember, 
but  his  most  definite  recollection  was,  in  r^ard  to  securing 
the  money  to  pay  some  interest  that  she  was  owing  at  one 
or  more  of  the  banks ;  that  after  he  had  gone  outside,  the 
plaintiff  called  him  back,  as  she  was  in  the  habit  of  doing 
when  either  he  or  the  children  started  out  to  go  anywhere, 
she  called  them  back  when  she  could  think  of  something, 
and  in  this  instance  she  recalled  him,  and  got  to  talking  of 
the  matter  referred  to,  in  which  he  did  not  agree  with  her; 
and  she  up  with  a  chair  and  raised  it  to  strike  him  with, 
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which  he  took  away  from  her  by  wrenchiDg  it  from  her 
hands,  at  the  same  time  keeping  his  eye  on  the  door  to 
make  his  escape,  which  was  common  for  him  to  do  when 
there  was  a  trouble  of  the  kind,  and  that  was  the  end  of  it 
when  he  got  away.  But  he  found  she  was  too  close  for 
him  to  do  that,  for  when  he  got  the  chair  and  set  it  back, 
she  grabbed  a  heavy  cane,  from  the  corner  near  by,  and 
raised  that  to  strike  witness,  and  when  he  had  taken 
that  from  her,  she  clutched  both  hands  into  his  beard  and 
drew  him  down,  and  going  herself  down  on  the  floor, 
before  he  could  loosen  her  hands  from  his  beard,  but 
that  he  did  not  bear  any  weight  upon  her,  and  was 
careful  in  regard  to  that,  as  she  drew  him  down;  after 
he  had  loosened  her  hands  from  his  beard  he  got  right  up, 
and  she  raised  up  and  made  for  the  dining-room  door,  out 
of  which  he  had  gone,  and  tried  to  open  it;  that  he  was 
sure  of  her  purpose  to  go  out  and  halloo  abroad  and 
make  a  public  matter  of  it,  as  she  had  done  before,  and  he 
just  held  her  hands  against  the  door;  she  then  started  to  go 
through  the  parlor,  and  he  followed  to  prevent  her  from 
opening  that  door,  but  she  had  it  open,  probably  six  inches, 
before  he  reached  it,  and  had  commenced  an  outcry;  he 
then  opened  the  door,  and  she  went  out,  sat  down  upon  the 
porch,  and  said,  "Now  I  am  going  to  have  a  bill,"  and 
called  witness  "a  mean,  low  lived  devil,"  and  many  other 
names  of  that  kind;  that  he  did  not  in  any  way  touch, 
strike,  or  abuse  her,  except  to  release  himself  from  her 
grasp,  and  that  it  was  not  his  intention  to  hurt  or  injure 
her  in  any  way. 

There  was  no  other  witness  to  this  performance  except 
the  parties  to  the  suit. 

These  statements  of  the  parties  are  conflicting  in  every 
important  particular.  Conceding,  however,  that  the  par- 
ties stand  on  an  equality  as  to  credibility  and  intelligence, 
it  is  not  possible  to  say  which  account  is  true  or  which 
false.     They  are  irreconcilable  with  each  other  and  with 
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the  average  moral  condition  of  connubial  broils.  In  such 
exigency  the  rule  of  equity  must  follow  that  of  the  science 
of  logic  and  the  law  of  mechanics.  That  postulate  imply- 
ing relief,  or  seeking  evolution,  must  fail  of  its  purpose 
for  the  want  of  moral  consistency  or  material  weight. 

The  charge  in  the  third  cause  of  action,  as  stated,  though 
in  different  language,  must  refer  to  the  same  transaction 
testified  to  by  the  parties.  It  is  alleged  to  have  occurred 
on  the  same  day,  and,  if  a  separate  and  distinct  charge,  is 
without  any  evidence  to  support  it  whatever.  Neither  the 
plaintiff  nor  defendant,  in  their  testimony,  mention  any 
other  altercation  of  that  day,  or  about  that  time,  than  the 
principal  one  referred  to. 

The  testimony  of  the  two  daughters  of  the  parties,  espe. 
cially  that  of  Mistress  Minnie,  is  outspoken  and  compre- 
hensive, and  is  confessedly  damaging  to  defendant  in  a  very 
general  way,  but  contains  nothing  tending  to  prove  the  spe- 
cific all^ations  of  the  petition.  The  same  may  be  said  of 
that  of  the  son,  Morris  Paden,  except  that  his  evidence  is 
equally  damaging  to  the  plaintiff,  and  tends  to  establish 
the  recriminations  of  the  answer,  as  to  her  aggravating 
conduct  towards  the  defendant. 

As  to  the  second  action,  consolidated  in  the  court  below 
with  the  cause  for  divorce,  its  aim  and  purpose  was  to  set 
aside  the  deeds  of  Josiah  Paden,  through  a  trustee,  to  his 
wife  Elizabeth,  on  the  ground  that  she  had  failed  to  com- 
ply with  the  stipulations  of  the  contract  of  November  13, 
1878,  to  be  kept  and  performed  on  her  part,  as  heretofore 
set  out. 

While,  as  stated  in  r^ard  to  the  main  action,  I  do  not 
consider  that  the  alleged  grounds  for  divorce  are  sufficiently 
proved,  the  plaintiff  being  held  to  the  special  allegations 
of  her  petition,  yet  I  think  that  sufficient  appears  in  the 
evidence,  which  by  stipulation  and  consolidation  is  made 
applicable  in  both  cases — that  enough  is  there  shown 
against  the  plaintiff,  when  considered  in  the  second  case, 
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wherein  he  is  proponent — to  demonstrate  that  he  does  not 
stand  in  that  blameless  condition,  free  from  fault  in  the 
treatment  of  his  wife,  the  defendant,  from  the  time  ot 
.  making  the  contract  to  that  of  the  trial  in  the  court  below, 
which  is  necessary  to  give  him  a  standing  in  a  court  of 
equity,  or  entitle  him  to  any  part  of  the  relief  sought  in 
the  bill. 

His  own  testimony,  on  the  one  hand,  and  that  of  his 
wife  on  the  other,  may  be  said  to  ofiPset  each  other;  but 
that  of  both  daughters  and  the  son,  when  allowed  for  their 
application  the  entire  range  of  time  from  November,  1878, 
to  the  date  of  the  trial,  would  tend  to  cast  a  large  share  ot 
the  responsibility  and  censure  for  the  reprehensible  condi- 
tion existing  betwe^  them,  injuriously  affecting  their 
family,  upon  the  husband  and  father.  Having  reached 
this  conclusion,  it  is  not  deemed  important  to  particularize 
or  enlarge  further  upon  this  branch  of  the  case.  So  much, 
therefore,  of  the  decree  of  the  district  court  as  dissolved 
the  marriage  relation  of  the  parties  is  reversed.  So  much 
of  said  decree  as  dismissed  the  bill  of  Josiah  Paden  is 
affirmed ;  and  so  much  of  said  decree  as  seeks  and  purports 
to  settle  and  quiet  the  title  of  Elizabeth  Paden  to  the 
property  therein  described,  real  or  personal,  or  any  rights 
or  interests  therein,  and  so  much  as  seeks  and  purports 
to  divest  the  dower  interest  of  Elizabeth  Paden  in,  of,  or 
from  any  of  the  real  estate  of  Josiah  Paden,  is  reversed, 
and  the  consolidated  action  is  dismissed. 

Jxn>GM£NT  AOOOBDINGLT. 

The  other  judges  concur. 
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William  Vorcb  v,  Maria  L.  Paob. 

[FUJBD  BSOBMBSB  31,  1869.] 

1.  Attorney :  Aitthobitt.  Wfaere  an  ftttorney  appean  in  a  canae, 
the  preeamption  is  that  he  has  anthority  and  that  preaamption 
oontinncs  until  the  want  of  sach  aathorily  is  established  by 
prooil 

8, : :    £yiDKNO&     The  question  of  the  aathority  of 

sach  appearaooe  was  sabmitted  to  the  trial  jury  spedally,  and 
they  found  that  the  appearance  of  counsel  in  proceedings,  upon 
which  plaintiff's  rights  were  based,  was  without  authority. 
JEtddj  Under  the  eridenoe,  the  finding  of  .the  jury  was  oondu- 
sive. 

3.  Service  by  Publication:  Where  serrice  of  notice  is  made  by 
publication,  and  no  appearance  is  made  by  the  defendant,  juris- 
diction will  be  acquired  for  no  other  purpose  than  granting  the 
relief  demanded  in  the  petition,  and  of  which  notice  was  given. 

Errob  to  the  district  court  for  Douglas  countj.  Tried 
below  before  Doanb,  J, 

Kennedy  &  Gilbert^  for  plaintiff  in  error. 

Savage  &  Morrisy  for  defendant  in  error : 

The  affidavit  for  attachment  is  insufficient  and  all  8ul>- 
sequent  proceedings  were  coram  non  judiae,  and  void. 
(Drake  on  Attachment,  sec.  487  et  scq.;  Greenwault  v.  Bank, 
2  Doug.,  [Mich],  608 ;  Queries  v,  Robinson,  1  Chandler 
[Wis.],  81 ;  WhUneyv.  Brunette,  15  Wis.,  67;  Thatcher  v. 
PoweU,  6  Wheat.  [U.  S.],  119.)  Our  statute  has  not 
changed  the  rule  of  the  common  law,  that  the  husband  was 
not  the  owner  of  the  wife's  real  estate,  and  could  only 
obtain  it  or  subject  it  to  the  payment  of  his  debts  by  pro- 
ceedings in  equity.  (Story,  Eq.  Jur.,  sees.  1866-1429; 
Ogden  v.  Guice,  56  Miss.,  330 ;  Schafroth  v.  Arabs,  46  Mo., 
114;  Armstrong  v.  Ross,  20  N.  J.  Eq.,  109 ;  Priest ».  Oone, 
61  Vt.,  495.) 
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Reebe,  Ch.  J. 

This  was  an  action  in  gectment  bj  which  plaintiff  in 
error  sought  to  recover  from  John  H.  Peterson  the  pos- 
session of  the  southeast  quarter  of  section  2,  in  townsliip 
14  north,  range  11  east,  in  Douglas  county.  Soon  after 
the  institution  of  the  action  defendant  in  error,  Maria  L. 
Page,  appeared  and  asked  to  be  made  a  party  defendant^ 
when  she  was  allowed  to  intervene  as  defendant  in  the  ac. 
tion.  Peterson,  who  had  possession  of  the  real  estate  as 
her  tenant,  appeared  and  filed  his  disclaimer,  when  the 
action  proceeded  against  defendant  in  error  alone. 

The  petition  of  plaintiff  in  error  was  in  the  usual  form» 
The  answer  of  defendant  in  error  was  a  general  denial  of 
all  the  all^ations  of  the  petition,  with  the  exception  of  the 
all^ation  that  she  was  in  possession  of  the  property,  which 
was  admitted.  A  jury  trial  was  had  which  resulted  in  a 
verdict  in  favor  of  defendant.  Plaintiff  brings  the  case  to 
this  court  by  proceedings  in  error. 

It  appears  from  the  evidence,  that  the  real  estate  in  con- 
troversy was  patented  to  defendant  in  error  by  the 
United  States  in  the  year  1860,  and  after  residing  in  Doug- 
las county  for  a  time,  she,  with  her  husband  and  family, 
removed  to  the  state  of  Pennsylvania.  Soon  after  their 
removal  J.  H.  N.  Patrick  instituted  a  suit  in  the  district 
court  against  her  and  her  husband  for  the  sum  of  about 
$300,  which  it  was  allied  Patrick  had  paid  as  rent  on 
the  property  which  had  been  occupied  by  the  family  dur- 
ing a  portion  of  their  residence  here.  The  action  was  an 
attachment  and  the  property  in  dispute  was  levied  upon 
and  notice  given  by  publication. 

Prior  to  the  rendition  of  the  judgment  the  law  firm  of 
Redick  &  Briggs  appeared  for  defendant  in  error  and 
contssted  the  case  in  her  behalf.  No  appearance  was  made 
by  her  husband.     A  judgment  was  rendered  in  favor  of 
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Patrick  and  against  Henry  L.  Page,  the  husband  of  de- 
fendant in  error,  for  the  sum  of  $305.50,  and  for  the  sat- 
isfaction of  which  an  order  of  sale  was  issued  and  the 
property  sold,  the  sale  confirmed  and  a  deed  made.  Plaint- 
iff in  error  is  a  grantee  through  mesne  conveyance  of  the 
purchaser  at  that  sale.  It  was  contended  by  defendant  in 
error  upon  the  trial,  and  so  testified  by  her,  that  the  firm 
of  Redick  &  Briggs  had  no  authority  to  appear  for  her  in 
the  district  court  and  that  she  had  no  knowledge  of  the 
piendency  of  the  proceedings  to  subject  her  land  until  long 
after  the  sale;  that  their  appearance  was  through  a  mistake 
made  by  them.  It  was  also  testified  by  her  husband,  Henry 
L.  Page,  that  he  had  corresponded  with  them  concerning 
a  piece  of  property  in  the  city  of  Omaha,  about  which 
there  was  some  question,  and  tliat  he  employed  them  to 
look  after  that  property,  but  that  he  did  not  employ  them 
to  defend  in  the  suit  of  Patrick  against  himself  and  de- 
fendant. This  question  was  submitted  specially  to  the  trial 
jury,  and  by  their  special  verdict  they  found  that  the  firm 
of  Redick  &  Briggs  had  no  authority  to  appear  for  defend- 
ant in  error  in  that  suit,  and  were  not  employed  by  her 
nor  for  her.  Upon  the  other  questions  presented  upon 
the  trial  the  court  instructed  the  jury  to  return  a  verdict 
in  favor  of  defendant  in  error. 

The  special  finding  of  the  jury  must  be  taken  as  con- 
clusive that  Redick  &  Briggs  had  no  authority  to  appear 
for  defendant  in  error  in  the  suit  referred  to.  While  that 
fiVm  was  composed  of  reputable  gentlemen,  who  certainly 
would  not  appear  in  a  case  of  that  kind  without  believing 
that  they  were  acting  by  authority,  yet  we  think,  upon  the 
evidence  offered,  the  jury  were  justified  in  finding  that  their 
appearance  was  through  a  misapprehension  and  not  by 
employment.  When  an  attorney  appears  in  an  action  as 
the  representative  of  a  party  to  such  action,  the  presump- 
tion of  law  is  that  he  appears  by  the  authority  of  the 
party  whom  he  assumes  to  represent,  but  this  presumption 
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is  prima  facie  and  may  be  rebatted  by  proof  that  the  ap- 
pearance was  without  such  authority.  The  appearance  of 
counsel  being  without  the  procurement  or  knowledge  of 
defendant  in  error,  no  jurisdiction  was  conferred  thereby. 
The  next  question  presented  is  whether  or  not  the  court 
had  jurisdiction  to  enter  the  order  then  made  without  refer- 
ence to  such  appearance.  By  the  all^ations  of  the  petition 
a  cause  of  action  was  stated  against  both  Henry  L.  Page 
and  defendant  in  error,  unless  the  averment  that  she  was  a 
married  woman  should  avoid  the  liability  claimed  in  die 
petition ;  but  as  that  question  is  not  important  it  will  not 
be  here  discussed.  The  affidavit  of  verification  filed  with 
the  petition  was  as  follows : 

"State  op  Nebbaska,  \ 
"Douglas  County,   j 

"  I,  J.  H.  N.  Patrick,  on  oath  say,  that  I  am  plaintiff 
in  the  above  entitled  cause ;  that  I  have  read  the  forgoing 
petition  and  believe  the  fact  stated  therein  to  be  true.  This 
deponent  further  says  that  said  defendants  are  non-resi- 
dents of  this  state  and  are  now  absent  therefrom,  and  that 
personal  service  cannot  be  made  on  said  defendants  in  this 
state ;  that  said  defendants  have  property  in  this  state  which 
plaintiff  seeks  to  appropriate  to  the  payment  of  his  debts; 
that  the  plaintiff's  claims  in  the  above  action  is  for  money 
paid,  laid  out,  and  expended  to  and  for  the  use  of  the  said 
defendants  and  at  their  special  instance  and  request ;  that 
said  claim  is  just  and  that  plaintiff  is  entitled  to  recover  a 
judgment  therefor.  Wherefore  plaintiff  asks  that  an  or- 
der of  attachment  may  issue  against  said  property  of  said 
defendants.  J.  H.  N.  Patbick. 

"Subscribed  in  my  presence  and  sworn  to  before  me  this 
26th  day  of  September,  1867. 

" Geoboe  Abmstbong,  Clerk" 

No  other  affidavit  for  attachment  or  of  non-residence  of 
the  defendants  in  that  action  was  filed ;  this  affidavit  serv- 
ing the  three-fold  purpose  of  the  verification  of  the  petition 
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and  affidavit  in  attachment  and  an  affidavit  of  non-residenoe 
in  order  to  procure  service  by  publication. 

The  verdict  of  the  jury  to  which  the  cause  was  submitted 
was  as  follows : 

"  We^  the  jury,  impaneled  and  sworn  in  the  above  enti- 
tled cause,  find  upon  the  issues  joined  for  the  plaintiff  and 
against  defendant  Henry  L.  Page,  and  assess  his  damages 
at  $305.60,  and  we  do  further  find  that  said  indebtedness 
arose  for  rent  of  the  dwelling  house  for  the  use  of  said  de- 
fendant during  coverture  between  said  defendants. 

" G.  RusriK, Foreman" 

The  entry  of  judgment  was  as  follows: 

''  This  cause  came  on  to  be  further  heard  upon  the  motion 
of  B.  E.  B.  Kennedy,  attorney  for  plaintiff,  for  judgment 
upon  the  special  verdict  of  the  jury  in  this  case,  and  the 
court  having  examined  said  matter  and  the  said  verdict  of 
the  said  jury  herein,  and  being  fully  advised  in  the  prem- 
ises, and  it  appearing  to  the  satisfaction  of  this  court  that 
said  action  is  based  upon  a  debt  against  said  defendant  for 
necessary  support  of  the  fiimily  of  the  said  defendant  dur- 
ing coverture,  and  the  jury  having  found  and  returned  a 
special  verdict  herein  under  the  direction  of  this  court,  it  is 
ordered  and  adjudged  by  the  court  that  the  said  plaintiff 
have  and  recover  a  judgment  against  the  said  defendant 
Henry  L.  Page,  upon  said  verdict,  for  the  sum  of  ^05.50 
damages  and  cost  of  suit,  to  be  taxed  by  the  derk.     And 
that  the  said  property  attached  in  this  suit  be  sold  as  upon 
execution  to  satisfy  said  judgment  as  the  law  directs,  and 
that  the  separate  property  of  the  said  Maria  L.  Page  be 
held  subject  to  execution  and  sale  for  the  satisfaction  of  said 
judgment  and  costs.'' 

Upon  this  judgment  an  order  of  sale  was  issued,  the 
property  levied  upon  and  sold. 

It  is  now  contended.  First,  that  the  affidavits  in  attach- 
ment, and  of  the  non-residence  of  defendant,  were  insuffi- 
cient ;  or  rather,  tliat  no  legal  affidavits  of  the  kind  were 
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filed— the  affidavit  referred  to  being  filed  before  the  com- 
menoemeDt  of  the  action.  It  is  also  contended  that  the 
verdict  of  the  jury  was  not  sufficient  to  support  a  judgment 
against  defendant  in  error  and  that  the  judgment  itself^  be- 
ing against  her  husband  alone,  and  not  against  her,  her 
property  could  not  be  legally  sold  for  its  payment. 

While  the  sufficiency  of  the  affidavit  for  attachment,, and 
of  non-residence,  may  be  a  matter  of  some  doubt  for  the 
purpose  of  conferring  jurisdiction,  yet  we  are  inclined  to 
the  belief  that  the  principal  difficulty,  under  which  plaint- 
iff in  error  labors,  grows  out  of  the  want  of  a  judgment 
against  defendant  in  error. 

As  before  intimated,  the  petition  was  against  Henry  L. 
Page  and  Maria  L.  Page  as  defendants,  and  in  which  a 
joint  indebtedness  was  declared  upon  as  against  them ;  that 
the  indebtedness  to  the  plaintiff  in  that  action  was  incurred 
at  the  joint  instance  and  request  of  the  two  defeudants; 
and  that  each  was  equally  liable  for  the  payment  of  said 
indebtedness  upon  their  contract.  The  section  of  the  stat- 
ute in  force  at  that  time,  and  which  the  district  court  evi- 
dently had  in  mind  at  the  time  of  rendering  the  judgment, 
was  section  620,  at  page  483,  of  the  Bevised  Statutes  of 
1866.     This  section  was  as  follows: 

"The  property  owned  by  a  married  woman,  before  her 
marriage,  and  that  which  she  may  acquire  after  mar- 
riage by  descent,  gift,  grant,  devise  or  otherwise,  and 
the  use  and  profits  thereof,  shall  be  exempt  from  all  debts 
and  liabilities  of  her  husband,  contracted  or  incurred  by 
him  previous  to  their  marriage,  or  subsequently  thereto,  or 
previous  to  the  time  the  wife  came  into  possession  of  such 
property :  Provided,  however^  That  all  debts  contracted  for 
necessary  articles  for  the  use  and  benefit  of  the  family  of 
such  married  woman  shall  be  excepted  from  the  operation 
of  this  section.^' 

As  we  have  seen,  the  original  action  was  against  Henry 
L.  Page  and  Maria  L.  Page  as  joint  debtors,  and  a  joint 
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judgment  against  both  was  demanded.  There  was  no  ef- 
fort to  make  the  property  of  the  wife  liable  on  the  ground 
that  the  debt  was  for  necessaries  for  the  family.  The  affi- 
davit for  attachment,  if  it  could  be  so  termed,  makes  no 
reference  to  such  a  proceeding.  Neither  does  the  published 
notice  intimate  anything  of  the  kind.  Had  the  judgment 
been  rendered  against  both,  as  sought  by  the  plaintiff  in 
the  action,  it  is  quite  probable  that  it  might  have  been  con- 
clusive. But  no  such  judgment  was  rendered,  nor  does  it 
appear  from  the  verdict  of  the  jury  that  any  such  issue  was 
submitted  to  them.  It  is  quite  clear  that  the  jurisdiction 
acquired,  if  any  was  obtained,  could  extend  only  to  the 
relief  prayed  for  in  the  petition,  and  of  which  notice  was 
given  by  publication.  Otherwise  stated,  assuming  the 
affidavit  and  notice  to  be  sufficient  to  confer  jurisdiction,  for 
the  purposes  of  the  action  brought,  such  jurisdiction  could 
go  no  further,  nor  be  used  for  a  different  purpose  than  that 
stated  in  the  notice  and  affidavit,  and  notice  that  an  action 
was  pending  against  plaintiff  for  a  personal  liability  would 
not  confer  jurisdiction  to  make  an  order  that  her  property 
should  be  held  subject  to  the  payment  of  a  debt,  for  the 
payment  of  which  she  was  not  primarily  liable.  The  judg- 
ment would  have  to  follow  the  notice  given. 
^  Finding  no  error  in  the  judgment  of  the  district  court, 

it  is  affirmed. 

Judgment  affirmed. 


The  other  judges  concur. 
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Hancock  &  Walters  v.  William  H.  B.  Stout. 

[Filed  Decembeb  31,  1889.] 

• 

1.  The  Eridenoe  is  examined,  and  held^  not  to  sustain  the  verdict 

If  upon  the  proof  plain  tiff  was  entitled  to  recover  at  all,  the  ver- 
dict was  for  less  than  plaintiff  was  entitled  to  by  mathematical 
calculation. 

2.  Inatruotions.     Where  there  is  any  evidence  to  support  an  issue 

presented  by  a  party  to  an  action,  he  is  entitled  to  have  the  jury 
instructed  with  reference  to  his  theory  of  the  case,  if  supported 
by  competent  evidence  and  presented  by  the  pleadings.  A  fail- 
ure on  the  part  of  the  trial  court  to  so  instruct  the  jury  when  re- 
quested, heldf  erroneous. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Field^  J. 

Sawyer  &  Snell,  for  plaintiffs  in  error. 

Wd>ster  &  Holmes,  for  defendant  in  error,  cited :  Ridge- 
way  V.  Wharton,  6  H.  L.  Cas.,  268 ;  Lyman  v.  Robinson,  14 
Allen  [Mass.],  254;  Methudy  v.  Ross,  10  Mo.  App.,  106; 
Broum  v.  N.  Y.  C.  R.  Co.,  44  N.  Y.,  86 ;  Martin  v.  N.  W. 
Fad  Co.,  22  Fed.  Rep.,  596 ;  MaUhewson  v.  Burr,  6  Neb., 
820;  Severance  v.  Melick,  15  Id.,  614;  Housel  v.  Thrall, 
18  Id.,  488. 

Reese,  Ch.  J. 

This  action  was  instituted  in  the  district  court  of  Lan- 
caster county,  and  was  for  damages  alleged  to  have  been 
sustained  by  reason  of  the  non-fulfillment  on  the  part  of 
defendant  in  error,  of  a  contract,  by  which  he  employed 
plaintiffs  in  error  to  do  certain  work  and  furnished  cer- 
tain material  in  the  construction  of  the  capitol  building. 
It  was  alleged  in  the  petition  that  the  plaintiff  were  a 
partnership  doing  business  as  contractors  and   builders; 
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that  defendant  was  a  contractor  and  builder  and  was  en- 
gaged in  the  erection  of  the  state  capitol  building  in  the  city 
of  Lincoln ;  that  on  or  about  the  4th  day  of  February , 
1888y  plaintiff  and  defendant  entered  into  an  agreement 
in  writing,  a  copy  of  which  is  set  out  in  the  petition,  and 

was  as  follows : 

"Lincoln  Neb.,  12  December,  1887. 

"  Mr.  W,  H,  B,  Stout:  We,  the  undersigned,  propose  to 

furnish  all  the  material  and  do  the  plain  and  ornamental 

plastering,  according  to  the  plans  and  specifications,  on  state 

house,  to  be  finished  by  the  first  of  June,  1888,  for  the  sum 

of  (^,185)  three  thousand  one  hundred  and  eighty-five 

dollars.    No  cementing  of  piers  included. 

"Hanqdck  &  Walters." 

"Office  of  W.  H.  B.  Stout,  Contkactor. 
"In  reply  to  yours  of  December  12, 1887. 

"Lincoln,  Neb.,  February  4, 1888. 
"Hancock  A  WoJterSy  Lincoln,  Neb,:  Gentlemen  — 
Your  proposal  under  date  of  December  12, 1887,  to  do  the 
plain  and  ornamental  plastering  on  state  house  for  ($3,185) 
three  thousand  one  hundred  and  eighty-five  dollars,  is  ac- 
cepted. Yours  truly, 

"W.  H.  B,  Stout." 

It  was  alleged  that  plaintiffs  in  good  faith  entered  into 
the  contract,  and  soon  thereafter  made  preparation  for  its 
performance  by  hiring  men,  purchasing  material  therefor, 
and  at  all  times  since  the  making  of  the  contract  they  have 
been  ready,  able,  and  willing  to  faithfully  perform  the 
same  on  their  part ;  but  that  defendant,  in  violation  of  the 
contract,  refused  to  allow  them  to  perform  the  same,  and 
has  deprived  them  of  the  benefit  arising  therefrom  by  let- 
ting the  work  to  another  party.  That  the  reasonable  prof- 
its which  plaintiffs  would  have  made,  over  and  above  all 
expenses,  had  they  been  permitted  to  do  the  work  in  exe- 
cution of  the  contract,  would  have  been  $1,000,  for  which 
judgment  was  demandt^d. 
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By  the  answer  it  was  admitted  that  the  proposal  set  out 
in  this  petition^  and  the  answer  thereto,  were  made  as 
therein  stated,  and  it  was  allied  that  ailer  the  proposal 
had  been  made  by  plaintiffs,  and  accepted  by  the  agent  of 
defendant,  the  defendant  discovered  that  the  estimate  and 
proposal  of  plaintiff  did  not  include  the  plastering  of  four 
certain  walls  not  shown  in  the  plans  of  the  building,  and 
four  arches  which  were  ordered  to  be,  and  had  been  con- 
structed by  the  defendant,  and  did  not  include  the  cost  of 
cementing  the  piers  of  the  building,  and  thereupon  defend- 
ant notified  the  plaintiffs  of  such  omission  and  requested 
them  to  state  an  additional  amount  for  the  entire  and  com- 
plete work  of  plastering  the  building,  but  they  refused  to 
do  so  or  make  a  complete  bid  for  the  whole  work.  That 
the  defendant,  desiring  to  contract  with  plaintiff,  prepared 
a  contract  for  the  entire  work  of  plastering  the  building, 
requested  them  to  sign  and  execute  the  same,  and  state  the 
amount  for  which  they  would  do  the  work,  which  they  re- 
fused to  do.  Thereupon,  on  the  lOth  of  February,  1888, 
after  waiting  an  unreasonable  time  on  plaintiffs,  the  de- 
fendant notified  them  in  writing  that  unless  they  were 
willing  to  conclude  the  negotiations  and  enter  into  a  con- 
tract to  do  the  work,  he  would  be  obliged  to  award  the 
contract  to  another  party.  Plaintiffs  still  refused  to  enter 
into  a  contract,  and  after  due  notice  of  his  intention  so  to 
do,  defendant  contracted  with  other  workmen  to  perform 
it.     The  reply  was  in  substance  a  general  denial. 

A  jury  trial  was  had  which  resulted  in  a  verdict  in  favor 
of  plaintiffs  in  the  sum  of  $90,  whereupon  plaintiffs  filed  a 
motion  for  a  new  trial,  which  was  overruled  and  judgment 
rendered  on  the  verdict.  They  now  bring  the  cause  to  this 
court  by  proceedings  in  error,  allying  that  the  verdict  is 
not  sustained  by  the  evidence,  being  too  small. 

It  is  admitted  by  defendant  in  error  that  the  verdict,  if 
returned  in  favor  of  plaintiffs  at  all,  should  have  been  for  a 
mudi  larger  amount,  and  it  is  conceded  that  a  new  trial 
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must  be  had.  Defendant  in  error  has  also  filed  a  cross- 
petition  in  error^  Alleging  that  the  district  court  erred  in 
refusing  to  give  certain  instructions,  presented  by  him  to 
be  given  to  the  jury. 

Upon  a  careful  examination  of  all  the  evidence  when  ap- 
plied to  the  instructions  of  the  court,  we  are  unable  to  see 
that  the  verdict  of  the  jurj  can  be  sustained.  Among  the 
instructions  given  by  the  district  court  were  numbers  3,  4 
and  5y  which  we  here  copy : 

^'3.  You  are  instructed  in  this  case  that  the  written  pro- 
posal of  the  plaintiffs  and  the  written  acceptance  of  the  de- 
fendant as  alleged  in  the  petition,  and  admitted  in  the 
answer,  constitute  a  contract  between  the  parties  to  this 
action,  binding  upon  both  plaintiffs  and  defendant,  and 
neither  party  had  a  right  to  change  or  alter  the  terms 
thereof,  or  cancel  or  annul  the  same  without  the  consent  of 
the  other. 

^'4.  You  are  instructed  that  by  the  proposition  made  by 
the  plaintiffs  to  the  defendant,  the  plans  and  specifications 
offered  in  evidence  and  relating  to  the  plastering  of  the  cap- 
itol  building  are  made  a  part  of  the  contract  between  the 
parties  hereto,  and  should  be  so  considered  by  you,  except 
that  part  of  the  specifications  relating  to  the<9ementing  of 
piers,  the  cementing  of  piers  being  specially  excepted  by 
the  plaintiffs  in  their  proposal,  should  not  be  considered  in 
this  ease. 

'^5.  If  you  find  from  the  evidence  that,  after  the  plaint- 
iffs and  defendant  entered  into  the  contract,  plaintiffs 
were  ready,  able,  and  willing  to  perform  said  contract,  and 
were  prevented  from  so  doing  by  the  defendant  letting 
said  work  to  other  parties,  and  you  further  find  from  the 
evidence  that  the  plaintiffs  could  have  performed  their 
contract  as  i)er  agreement  for  a  less  sum  than  their  con- 
tract price  with  defendant,  then  you  should  find  for  the 
plaintiffs.^' 

It  is  conceded  that  the  lowest  estimate  which  could  have 
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been  placed  upon  the  value  of  the  profits  arising  out  of  the 
contract^  according  to  the  evidence  submitted  to  the  jury^ 
was  f  239 ;  no  witness  fixing  it  at  any  less  sum.  This  being 
true,  the  verdict  of  the  jury  was  not  based  upon  the  evi- 
dence and  should  be  set  aside. 

It  was  contended  by  defendant  in  error  that  within  the 
knowledge  of  both  parties  it  was  the  usual  custom,  and 
necessary,  that  a  contract  in  writing,  specifying  more  par- 
ticularly the  agreement  made,  should  be  entered  into;  that 
a  short  time  afler  tlie  correspondence  set  out  in  the  petition 
was  had,  defendant  notified  plaintifis  that  an  omission  had 
occurred  in  the  estimates  which  plaintifis  had  made  in  the 
examination  of  the  building,  and  plans  and  specifications, 
and  to  which  plaintiffs'  attention  was  called,  with  a  request 
that  they  make  a  bid  upon  the  omitted  portion  of  the  work 
and  include  the  same  with  the  bid  which  they  had  previously 
made,  and  enter  into  a  contract  in  accordance  therewith^ 
and  that  a  contract,  according  to  the  usual  custom  and 
forms,  and  of  which  plaintiffs  had  knowledge,  was  prepared 
and  sent  to  them  at  the  time;  that  instead  of  signing  the 
same  they  returned  it  to  defendant,  refusing  to  enter  into 
any  contract,  claiming  that  the  correspondence  between 
them  was  sufficient. 

In  this  view  of  the  case  defendant  prepared  and  sub- 
mitted to  the  court  three  instructions  and  asked  that  they 
be  given  to  the  jury,  which  were  refused,  and  to  which 
refusal  the  defendant  excepted.     They  were  as  follows : 

"  1.  If  the  jury  find  from  the  evidence  that,  at  or  l)efore 
the  time  of  the  award  of  the  contract  by  defendant  to  the 
plaintiffs,  the  plaintiffs  were  informed  that  it  would  be  re- 
quired of  them  to  enter  into  and  sign  a  formal  contract  for 
the  doing  of  the  work,  and  that  after  the  award  the  plaint- 
iffs refused  to  sign  and  execute  the  contract  claimed  to  have 
been  furnished  to  them,  or  to  sign  and  execute  any  contract 
for  the  work,  after  request  or  notice  so  to  do,  then  the  jury 
are  instructed,  as  a  conclusion  of  law,  from  such  fact,  that 
20 
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the  refusal  of  plaintiffs  to  sign  and  enter  into  formal  con- 
tract might  properly  be  treated  by  the  defendant  as  a  re- 
fusal of  the  work. 

*^2.  If  the  jury  find  from  the  evidence  that  the  signing 
of  a  formal  contract  for  the  work  was  contemplated  by  the 
parties,  at  or  before  the  award  of  the  work  on  plaintiffs' 
bid  to  be  done,  then  the  failure  of  the  plaintiils  to  sign  a 
contract,  or  to  tender  to  sign  a  contract  for  the  work 
awarded  to  them,  unless  waived  by  the  defendant,  is  a 
waiver  of  all  rights  under  the  award  so  made. 

'^3.  If  the  jury  find  from  the  evidence  that  defendant 
requested  plaintiffs  to  enter  into  and  sign  a  formal  contract 
for  the  work  awarded  to  them,  and  that  they  refused  so  to 
do,  or  to  tender  to  sign  or  enter  into  formal  contract  for  the 
work,  and  that  after  request  of  defendant  to  plaintifis  to 
«nter  into  contract  they  refused  so  to  do,  or  to  tender  to 
sign  a  contract  for  the  work  so  awarded,  and  that  after 
such  refusal  the  defendant  relet  the  work  to  other  parties, 
then  the  jury  will  find  for  defendant'' 

While  these  instructions  cover  substantiallv  the  same 
ground,  yet  we  think  defendant  was  entitled  to  have  their 
substance  submitted  to  the  jury.  The  evidence  submitted 
by  the  parties  was  conflicting.  If  it  was  true,  as  claimed  by 
defendant  in  error,  that  plaintiffs  in  error  refused  to  enter 
into  any  contract  for  the  performance  of  the  work,  knowing 
at  the  time  they  made  the  bid  that  such  would  be  required, 
and  that  it  was  the  custom  of  defendant  in  error  to  enter 
into  written  contracts  with  the  persons  to  whom  they  were 
awarded,  we  think  it  quite  clear  that  such  a  refusal*  would 
be  an  abandonment  of  the  award  on  their  part  and  that  they 
could  not  recover  damages  by  reason  of  the  contract  having 
been  let  to  other  parties  and  the  work  performed  by 
them.  As  to  whether  the  correspondence  between  the  par- 
ties was  a  completed  contract,  would  depend  largely  upon 
the  understanding  and  intention  of  the  parties  at  the  time 
of  the  correspondence.     If  they  understood  the  first  com- 
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munication  to  be  a  proposal  and  the  second  an  aooeptanoe 
thereof  upon  condition  that  a  formal  contract  was  to  be  en- 
tered into  in  accordance  with  the  usual  custom  of  defend- 
ant, then  the  contract  would  not  be  completed  so  as  to  bind 
defendant  until  the  formal  contract  was  entered  into.  This 
was  a  qaestion  of  fact  under  the  issues  presented  bj  the 
pleadings  and  evidence  which  should  have  been  submitted 
to  the  jury  for  their  determination. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
law. 

Beyebsed  asd  remanded. 


The  other  judges  concur. 


Joseph  Garkeau  Cracker  Company  v.  Chillings- 

WORTH  C.  Palmer. 

[FiLEEt  Degbmbbb  31, 1889.] 

1.  Beview:  Presumptions.    A  yerdict  of  a  jary  and  Judgment 

thereon  will  not  be  set  aside  as  being  unuapported  by  the  evi- 
dence when  the  bill  of  exceptions  shows  npon  its  face  that  all  the 
evidence  submitted  to  the  trial  jury  is  not  before  the  supreme 
court ;  all  presumptions  being  in  favor  of  the  regularity  of  the 
proceedings  of  the  district  court. 

2.  Master  and  Servant:  Words  and  Phrases.    An  instruction 

that  it  was  the  duty  of  a  master  who  employed  a  servant  in  the 
use  of  machinery  to  *'  use  ordinary  and  reasonable  care  and  judg- 
ment" in  providing  suitable  and  safe  machinery  for  the  use  to 
which  it  was  to  be  put,  held^  not  erroneous  by  reason  of  the  use 
of  the  word  *' Judgment";  it  being  synonymous  with  ''pru- 
dence ^  in  the  sense  in  which  it  was  used. 

Error  to  the  district  court  for  Douglas  county.     Tried 
below  before  Hopewell,  J. 


28  ao7; 

S3  6av 
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Charles  Ogden,  for  plaintiff  in  error : 

A  servant  assumes  the  ordinary  risks  of  an  employment^ 
though  it  be  a  hazardous  one.  {Hayden  v.  Mfg.  Co,^  29 
Conn.,  658,  and  cases  cited ;  3  Wood,  Railway  Law,  p. 
1452.)  As  to  the  rule  in  the  case  of  explosions:  Loseev. 
Buchanan^  51  N.  Y.,  476 ;  Indiana^  dc.,  R.  Co.  v.  Toy, 
91  111., 474;  ColunJma,  eto.^R.  Co.^v.  Amold.Zl  Ind.,174; 
Marshall  v.  Welwood,  38  N.  J.  L.,  839 ;  Green,  etc.,  R.  Co. 
V.  Brcamer,  97  Pa.  St.,  106 ;  Sykea  v.  Packer,  99  Pa.  St., 
465 ;  Hard  v.  Vt.,  etc.,  R.  Co.,  32  Vt.,  473. 

Bradley  &  Delmatre,  for  defendant  in  error : 

A  .servant  simply  assumes  the  ordinary  risks  and  others 
of  which  he  is  aware.  (^Houner  v.  III.  Cent,  R.  Co.,  15  III., 
550 ;  Chicago,  etc.,  R.  Co.  v.  Harney,  28  Ind.,  28 ;  Wonder 
V.  Baltimore,  etc.,  R.  Co.,  32  Md.,  411 ;  Coombs  v.  New  Bed- 
ford Co.,  102  Mass.,  572;  Ft.  Wayne,  etc.,  R.  Co.  v.  Giider- 
sleeve,  33  Mich.,  133 ;  2)€  Witt  v.  Pac.  R.  Co.  50  Mo.,  302; 
Kiel/ey  w.  Belcher,  etc.,  Co.,  3  Sawyer  [U.  S.],  500 ;  Jones 
V.  Yeager,  2  Dill  [U.  S.],  64.)  The  master  is  negligent  it 
the  machinery  is  so  constructed  that  the  servant  will  \ye  in- 
jured by  the  slightest  indis<^retion.  {Toledo,  etc.,  R.  Co.  v. 
Fredericks,  71  111.,  294.)  If  the  servant  knows  that  the 
machinery  is  defective,  but  notifies  the  roaster  thereof,  he 
may  continue  at  work  waiting  for  its  repair  for  a  reason- 
able time,  before  he  assumes  the  risk  of  the  accident 
{Orutchfield  v.  Richmond,  etc.,  R.  Co.,  78  N.  Car.,  300.) 

Reese,  Ch.  J. 

The  original  action  was  instituted  in  the  district  court 
by  defendant  in  error,  and  against  plaintiff  in  error  for 
damages  resulting  from  alleged  personal  injuries  caused  by 
the  explosion  of  a  steam  kettle  in  which  sugar  and  other 
articles  were  being  melted  for  the  purpose  of  manufactur- 
ing the  ingredients  into  boiled  icing,  to  be  used  in  tlie 
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manufacture  of  a  certain  kind  of  cakes,  which  were  being 
made  by  plaintiff  in  error. 

It  was  allied  in  the  petition  that  defendant  in  error  en- 
tered into  the  service  of  plaintiff  in  error  as  a  machine 
cake  baker,  and  while  so  in  the  employment  of  plaintiff  in 
error  he  was  directed  by  his  superior  to  engage  in  the  man- 
ufacture of  what  was  called  boiled  icing;  that  for  the  pur- 
pose of  making  the  compound  referred  to,  sugar  and  other 
ingredients  were  placed  in  a  kettle,  which  was  heated  by 
steam;  that  before  defendant  in  error  entered  upon  the  un- 
dertaking he  informed  the  plaintiff  in  error  that  he  was 
wholly  unacquainted  with  the  methods  of  making  icing  re- 
ferred to,  and  that  he  was  unfamiliar  with  the  machinery 
of  the  quality  and  character  employed  by  plaintiff  in  error 
in  that  work;  that  plaintiff  in  error,  in  total  disregard  of 
its  duties  in  that  behalf,  carelessly,  negligently,  and  know- 
ingly proviiled  an  unsuitable,  unsafe,  and  dangerous  ma- 
chine or  kettle  to  be  used  in  the  preparation  of  the  icing, 
and  that  while  in  its  use,  and  without  fault  on  the  part  of 
defendant  in  error,  it  exploded,  and  he  received  the  injury 
described  in  the  petition. 

The  answer  of  plaintiff  in  error  consisted  of  a  general 
denial  of  all  the  allegations  of  the  petition,  except  that 
plaintiff  in  error  was  a  corporation  and  that  defendant  was 
in  its  employ  at  the  time  referred  to  in  his  petition.  It 
also  alleged  contributory  negligence  on  the  part  of  defend- 
ant in  error,  and  that  prior  to  entering  upon  the  business 
of  making  the  boiled  icing,  he  had  represented  to  the 
agents  of  plaintiff  in  error  that  he  was  an  expert  in  the 
manufacture  of  said  icing,  and  in  the  use  and  management 
of  the  machinery  by  which  it  was  made.  The  reply  was 
in  substance  a  general  denial. 

A  jury  trial  was  had  which  resulted  in  a  general  verdict* 
in  favor  of  defendant  in  error,  and  upon  which,  after  a  mo- 
tion for  a  new  trial  had  been  entered  and  overruled,  a  judg- 
ment was  rendered.  The  cause  is  presented  to  this  court 
by  proceedings  in  error. 
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A  oonsiderable  portion  of  the  brief  of  the  plaintiff  in 
error  is  devoted  to  a  discussion  of  the  evidence  upon  which 
the  cause  was  submitted ;  and  it  is  contended  that  the  ver- 
dict was  not  sustained  thereby. 

Upon  an  examination  of  the  bill  of  exceptions  we  find 
that  the  testimony  which  was  submitted  to  the  jury  is  oot 
all  before  us.  It  was  shown  that  the  deposition  of  two 
witnesses  were  submitted,  neither  of  which  appears  in  the 
bill  of  ezceptt(Tns  or  of  the  transcript  in  the  ctise.  We 
cannot,  therefore,  say  that  the  verdict  was  not  sustained  by 
the  evidence,  as  all  presumptions  are  in  favor  of  the  regu- 
larity of  the. proceedings  in  the  district  court.  And  it 
must  be  presumed  that  the  evidence  fully  sustained  the 
verdict  of  the  jury. 

It  is  insisted  that  the  district  court  erred  in  instructions 
given  to  the  jury  upon  the  trial,  and  also  in  refusing  in- 
structions asked  by  plaintiff  in  error,  and  to  which  it  by 
its  counsel  excepted.  There  were  ten  instructions  given  by 
the  court  upon  its  own  motion ;  one  given  upon  the  re- 
quest of  defendant  in  error,  and  six  refused  which  were 
asked  by  plaintiff  in  error.  It  could  accomplish  no  good 
purpose  to  set  out  at  length  all  of  these  instructions.  And 
since  the  bill  of  exceptions  shows  upon  its  face  that  it  does 
not  contain  all  the  evidence  submitted  to  the  jury,  the  only 
question  which  can  be  here  discussed  is,  whether  or  not  the 
instruction,  of  which  particular  complaint  is  made,  properly 
states  the  law  under  any  conceivable  state  of  facts  which 
might  be  proven  under  the  pleadings.  (Credit  Fonoier  v. 
Rogers,  10  Neb.,  184.)  The  instructions  asked  by  plaint- 
iff in  error  were  also  founded  and  based  upon  the  assumed 
facts  of  that  particular  case.  But  whether  the  proof 
showed  the  facts  to  be  as  assumed  in  the  instruction  we 
cannot  say.  We  will  therefore  give  no  further  time  to  the 
instructions  asked  by  plaintiff  in  error  and  refused. 

The  third  instruction  given  by  the  coui:t  upon  its  own 
motion  is  objected  to.     It  was  as  follows : 
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''Third — ^You  are  farther  iDstructed  that  it  is  the  duty 
of  a  master  who  employs  a  servant  in  the  use  of  machinery 
to  use  ordinary  and  reasonable  care  and  judgment  to  fur- 
nish sQch  machinery  as  is  suitable  and  safe  for  the  use  to 
which  it  is  put.  But  if  he  fails  to  use  such  ordinary  care 
and  prudence,  and  injury  thereby  result  to  an  employe, 
without  the  &alt  or  negligence  of  such  employe,  then  the 
master  is  liable.^' 

The  criticism  upon  this  instruction  is  in  use  of  the  word 
''judgment'^  in  that  part  of  the  instruction  referring  to  the 
ordinary  and/easonable  care  to  be  exercised  by  an  employer 
furnishing  machinery  for  those  in  his  service.  While  it 
is  no  doubt  true  that  the  word  ''prudence"  as  used  in  the 
latter  part  of. the  instruction  is  a  preferable  word,  yet,  in 
the  sense  in  which  the  word  ''judgment'^  is  used  in  the 
instruction,  it  evidently  means  substantially  the  same  thing; 
and  so  the  jury  must  have  understood  it.  The  two  words 
are  treated  by  Webster  in  his  Unabridged  Dictionary  as 
being  synonymous  when  used  in  that  sense.  The  quality 
of  ordinary  and  reasonable  care,  and  judgment  or  prudence 
suggested  in  the  instruction,  referred  to  the  provision  of 
such  machinery  as  would  be  suitable  and  safe  for  the  use 
to  which  it  was  to  be  put.  Not  that  the  machinery  should 
be  safe,  but  that  ordinary  and  reasonable  care  and  judgment 
should  be  exercised  in  procuring  machinery  which  might 
be  supposed  to  be  suitable  and  safe.  The  word  "judgment" 
is  also  used  in  substantially  the  same  sense,  in  the  fourth 
and  seventh  instructions.  While  not  the  most  felicitous 
selection  of  language,  the  idea  conveyed  by  it  in  the  sense 
in  which  it  is  used  in  all  these  instructions  would  be  syn- 
onymous with  that  of  the  word  "  prudence." 

Being  unable  to  detect  any  errors  in  the  instruction  re- 
ferred to,  which  require  a  reversal  of  the  judgment,  it  will 
be  affirmed. 

JUDOMEl^T   AFFIRMED. 

The  other  judges  concur. 
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WiLUAM  W.  Buchanan,  APPEiiLEE,  v.  Simon  P. 

WlBE  £T  XL.,  APPELLANTS. 
[Filed  Dsokmbsb  31, 1889.] 

1.  The  Bridenoe  examined,  end  hdd^  not  to  mielein  the  llndUig  of 
the  district  oonrt  npon  questions  of  £Mst. 

H.  Foreolosnxe:  Pubgha8SB8:  Equitibb.  An  attorney  inatttnted 
an  action  to  foreclose  a  mortgage  on  real  estate.  The  mortgagor 
was  deceased,  and  his  lieir  was  not  made  a  party  defendant,  but 
pending  the  action  executed  a  qnit-daim  deed  to  the  mortgagee, 
who  was  plaintiff  in  the  action,  and  which  deed  was  never  xe- 
eorded  in  C.  coanty,  where  part  of  the  land  (indading  that  in- 
Tolved  in  this  suit)  was  situated.  Upon  the  decree  of  foreclos- 
ure being  entered,  and  the  land  sold,  the  attorney  purchased 
the  same  in  his  own  name,  and  subsequently  sold ;  his  grantee 
taking  by  warranty  deed  and  holding  open  and  notorious  poe- 
aeasioDy  and  which  possession  has  continued  hitherto.  Dni^ 
ing  such  possession,  S.  &  Y.  purchased  ten  hundred  and  eighty 
acres  of  the  property  of  the  heir  of  the  mortgagor,  and  reoeiTod 
«  qnit-daim  deed  reciting  the  consideration  to  be  $50,  the  deed 
being  only  a  release  and  quit-claim,  but  not  assuming  to  convey 
the  land.  The  conveyance  was  made  to  A,  who  paid  no  consid- 
eration. A  subsequently  executed  a  quit-claim,  or  spedal  war- 
ranty deed  to  Y.,  without  actaal  consideration  being  paid,  who 
afterwards  conveyed  to  plaintiff  by  warranty  deed  ;  but  aside 
from  the  recital  in  the  deed,  it  was  not  shown,  upon  the  trial 
that  plaintiff  bought  bona  fide^  nor  that  he  actually  pud  any 
consideration.  It  was  held^  First,  that  the  equities  of  defend- 
ant in  possession  were  superior  to  those  of  plaintiff  who  brought 
suit  to  redeem  from  the  mortgage  ;  and.  Second,  that  plaintiff, 
having  failed  to  prove  a  bona  fide  purchase  on  his  part,  lie  could 
not  recover  against  any  of  the  defendants. 

Appeal   from  the  district  court  for  Cuming  oouutj. 
Heard  below  before  Crawford,  J. 

N,  H.  Bellf  for  appellaut  Wise. 

C.  C.  McNlsh,  and  M,  McLaughlin^  for  appellants  Gra- 
ham, Richards,  and  Keene.  * 
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Peniberton  &  Bush,  J,  A.  Smith,  and  N.  K.  Origga,  for 
appellee. 

Reese,  Ch.  J. 

This  cause  was  appealed  from  the  decree  of  the  district 
conrt  of  Cuming  county. 

The  plaintiff  exhibited  his  petition  in  the  court  below, 
allying  that  he  is  the  owner  in  fee  simple  of  the  following 
real  estate  in  said  county :  The  southeast  quarter  of  section 
12,  in  township  23  north,  of  range  5  east,  and  the  northeast 
quarter  of  the  northeast  quarter,  and  southwest  quarter  of 
the  southwest  quarter  of  section  6,  and  the  southwest  quar- 
ter of  the  northeast  quarter  of  section  22,  in  township  21 
north,  of  range  4  east  of  the  sixth  principal  meridian  ;  that 
on  April  2,  1874,  Frank  Kipp  died,  intestate,  lawfully 
seized  of  said  premises,  leaving  as  his  sole  heir  Ralph  Kipp, 
from  whom  he  derives  title  by  absolute  deed  of  convey- 
ance ;  that  A.  A.  Campbell  was  appointed  administrator 
of  the  estate  of  Frank  Kipp,  deceased,  and  as  such  paid  all 
debts  of  the  estate  not  secured  by  mortgage,  and  the  county 
judge  of  said  county  by  proper  decree  declared  Ralph  Kipp 
heir  to  the  estate ;  that  on  January  1, 1874,  Frank  Kipp  ex- 
cuted  and  delivered  to  John  A.  Van  Steenberg  a  mortgage 
on  said  premises  to  secure  a  note  of  $1,000,  due  January 
1, 1879,  with  interest  at  twelve  per  cent,  payable  annually ; 
that  said  mortgage  not  being  paid  when  due,  a  suit  was 
brought  on  September  12,  1879,  to  foreclose  the  same  in 
the  name  of  John  A.  Van  Steenberg,  but  actually  in  the 
interest  of  William  A.  Van  Steenberg,  the  mortgage  hav- 
ing been  assigned  to  him  prior  to  the  commencement  of  the 
suit,  which  was  brought  against  the  administrator  of  the 
estate  of  Frank  Kipp  and  J.  H.  Warren,  who  claimed  title 
by  virtue  of  a  tax  deed  issued  to  him  on  the  premises  by 
the  treasurer  of  said  county,  pursuant  to  a  sale  of  the  same 
for  taxes,  and  that  on  September  7,  1880,  a  decree  of  fore- 
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closure  of  the  mortgage  was  taken  against  said  defendants 
and  a  sale  of  the  premises  ordered ;  tiie  amount  due  War- 
ren was  determined,  and  ordered  to  be  paid  out  of  the  pro- 
ceeds of  the  sale;  in  pursuance  of  which,  on  December  31, 

1880,  the  premises  were  sold 'to  E.  P.  Weatherby  for  (825, 
on  May  — ,  1881,  the  sale  was  confirmed,  and  on  June  2, 

1881,  the  sheriff's  deed  therefor  was  made  and  delivered  to 
the  purchaser. 

That  neither  Ralph  Kipp  nor  plaintiff  was  a  party  to 
the  foreclosure  suit,  nor  were  the  rights  of  either  in  any 
manner  affected  therein;  that  the  defendants  claim  title 
under  the  sheriff's  deed  to  Weatherby,  and  Weatherby's 
conveyance  to  them ;  that  defendant  Wise  so  claims  the 
southeast  quarter  of  section  12,  township  23,  range  5;  de- 
fendants Keene  and  Richards  so  claim  to  own  the  north- 
east quarter  of  the  northeast  quarter  of  section  6,  township 
21,  range  4,  and  defendant  Qraham  so  claims  to  own  the 
southwest  quarter  of  the  southwest  quarter  of  section  6, 
township  21,  range  4,  and  the  southwest  quarter  of  the 
northeast  quarter  of  section  22,  township  21,  range  4. 

That  on  June  24^  1881,  defendant  Wise  entered  into 
possession  of  said  southeast  quarter  of  section  12,  township 
23,  range  5,  and  thence  forward  received  the  rents  and 
profits,  amounting  to  |1,000,  to  his  own  use;  that  the 
other  lands  described  are  wild,  uncultivated  prairie  lands ; 
that  in  the  said  foreclosure  the  tax  deed  of  Warren  was 
decreed  to  be  void  and  was  set  aside,  and  the  doud  thereby 
was  removed  from  the  title  of  the  premises,  but  the  sum 
of  $483.14  was  found  due  to  Warren  upon  his  tax  deed, 
and  made  a  first  lien  upon  the  premises,  and  was  paid  in 
full  out  of  the  proceeds  of  the  sale. 

That  plaintiff  hereby  offers  to  pay  into  court  for  the  de- 
fendants, as  their  interest  may  appear  to  be,  the  full  amount 
of  the  mortgage  and  interest,  and  taxes  and  interest,  after 
deducting  the  rents  and  profits  received  by  defendants,  and 
offers  to  pay  into  court  for  the  use  of  defendants  such  fur- 
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ther  sums,  if  any,  as  the  court  may  find  necessary  to  entitle 
the  plaintiff  to  fully  redeem  the  premises  from  the  liens  of 
mortgage  and  taxes^  and  all  liens  held  by  defendants.  An 
accounting  is  therefore  asked  of  liens  and  taxes,  and  of 
rents  and  profits  on  the  lands,  with  privil^es  of  redemp- 
tion and  possession  in  the  plaintiffs,  and  general  relief,  etc 

The  defendants  Graham,  Keene,  and  Richards  answered, 
denying  that  the  plaintiff  is  seised  of  the  premises  de- 
scribed, or  any  part  thereof,  or  that  he  has  any  interest 
therein  to  entitle  him  to  redeem  the  same,  or  to  have  pos- 
session thereof,  or  to  any  relief  either  in  law  or  equity. 
They  admit  that  Frank  Kipp  died  intestate,  seised  of  the 
premises  as  alleged;  that  A.  A.  Campbell  was  administrator 
of  his  estate;  that  John  A.  Van  Steenberg  was  the  mort- 
gagee of  the  premises,  which  mortgage  was  foreclosed  and 
the  premises  sold  to  E.  P.  Weatherby,  the  sheriff,  as 
stated  ;  and  that  neither  the  plaintiff  nor  Ralph  Kipp  were 
parties  to  the  action,  but  allege  that  all  proceedings  there- 
under, down  to  the  possession  of  the  premises  by  the  pur- 
chaser, were  with  the  full  knowledge  of  Ralph  Kipp,  who 
claimed  no  title  or  interest  in  the  premises  until  the  com- 
mencement of  this  suit,  and  until  which  time  the  defend- 
ants had  no  knowledge  of  the  plaintiff^s  adverse  claim  of 
title  or  interest  in  said  premises. 

The  defendants  set  up  that  if  Ralph  Kipp  had  any  title 
or  interest  in  said  lands  he  conveyed  the  same  by  deed,  on 
December  13,  1879,  to  John  A.  Van  Steenberg,  the  mort- 
gagee in  tlie  foreclosure  proceedings,  a  copy  of  which  deed 
is  exhibited,  and  of  the  execution  of  which  the  plaintiff 
had  due  notice ;  they  deny  all  the  allegations  of  the  plaint- 
iff not  herein  admitted,  and  pray  that  the  action  be  dis- 
missed. 

The  defendant  Wise  answered,  separately,  denying  that 
the  plaintiff  is  seised  in  fee  simple  of  the  southeast  quar- 
ter of  section  12,  township  23  north,  of  range  5  east  of  the 
6th  principal  meridian,  in  said  county,  or  any  part  thereof, 
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aa  claimed^  or  that  he  has  any  interest  therein,  or  right  of 
redemption  thereof,  or  is  entitled  to  any  relief  in  law  or 
equity  against  defendant.  He  admits  that  Frank  Kipp 
died  intestate,  seized  of  the  lands  as  stated ;  that  A.  A. 
Campbell  was  his  administrator;  that  John  A.  Van  Steen- 
berg  was  the  mortgagee  of  the  lands ;  that  the  mortgage 
was  foreclosed  without  the  plaintiff  or  Ralph  Kipp  having 
been  parties  to  the  action,  and  the  land  sold,  under  a  decree 
of  the  court,  by  the  sheriff  to  E.  P.  Weatherby,  which  sale 
was  confirmed  and  a  deed  executed  to  the  purchaser ;  that 
defendant  claims  title  thereunder  to  the  southeast  quarter 
of  section  12,  township  23,  range  6,  but  allies  that  the  rents 
and  profits  have  not  exceeded  $200;  that  said  purchaser 
sold  the  last  described  premises  to  A.  R.  Graham,  who,  on 
June  24,  1881,  sold  and  conveyed  the  same  to  defendant 
for  $1,100,  which  was  the  full  value  of  the  land ;  that  he 
bonglit  the  same  in  good  faith,  without  notice  or  knowledge 
of  any  title  or  claim  to  the  same  on  the  part  of  Ralph  Kipp, 
or  of  any  one  else;  that  he  entered  upon  possession  and  has 
continued  in  the  open,  notorious,  exclusive,  and  undisputed 
possession,  cultivating  it  as  a  farm,  and  making  valuable 
improvements  under  a  bona  fide  claim  of  title,  without  no- 
tice or  reason  to  suspect  that  there  existed  an  adverse  title 
until  the  commencement  of  this  suit;  that  during  his  occu- 
pancy he  has  erected  a  dwelling  house  of  the  value  of  $225, 
a  barn  worth  $125,  a  granary  worth  $100,  fencing  worth 
$80,  putting  in  cultivation  sixty  acres  at  a  cost  of  $180  and 
planted  trees  of  the  value  of  $100,  all  of  the  aggregate 
value  of  $760. 

Defendant  alleges  that  Ralph  Kipp  had  full  knowledge 
of  the  institution  of  the  foreclosure  suit,  and  of  all  the  steps 
taken  and  the  incidents  therein  to  the  purchase  of  the  land 
by  Weatherby,  the  sale  by  him  to  Graham,  and  of  the  sale 
by  Graham  to  defendant,  and  of  defendant's  possession  and 
im]>rovements  thereof,  under  his  claim  of  title  aforesaid ; 
f  ml  at  no  stage  of  said  proceedings^  nor  at  any  time  since, 
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did  Kipp,or anyone  for  him,  assert  or  claim  any  title  or 
interest  therein,  but  slept  on  any  rights  he  may  have  had, 
until  the  com  menoement  of  this  suit. 

The  defendant  sets  np  that  if  Ralph  Kipp  ever  had  any 
title  or  interest  in  said  lands,  he  conveyed  the  same  by  deed 
on  December  13,  1879,  to  John  A.  Van  Steenberg,  the 
mortgagee  in  the  foreclosure  proceedings,  a  copy  of  which 
conveyance  is  exhibited,  and  of  the  execution  of  which  the 
plaintiff  had  due  notice;  he  denies  all  the  allegations  of  the 
plaintiff  not  admitted,  and  prays  to  go  hence  with  his  costs 
and  recover  the  value  of  his  improvements  on  the  land  in 
controversy  in  case  the  court  finds  the  superior  equities 
of  the  case  with  the  plaintiff,  and  he  shall  be  required  to 
yield  }K)sses8ion  of  the  premises. 

The  plaintiff's  reply  denied  each  and  every  allegation  of 
new  matter  in  the  defendant's  answer  contained,  and  al- 
leged that  he  purchased  the  premises,  which  this  action  is 
brought  to  recover  and  redeem,  in  good  faith,  for  a  valua- 
ble consideration,  relying  upon  the  record  of  deeds  of  said 
county  for  defendant's  claim  of  title,  and  without  any 
knowledge  or  notice  that  any  one  had  claimed  any  interest 
therein,  except  unJer  the  sheriff's  deed  described  in  his 
petition. 

On  April  4*,  1887,  this  cause  was  submitted  to  the  court 
below,  without  the  intervention  of  a  jury,  and  after  the  hear- 
ing of  evidence,  and  upon  various  motions  of  amendment 
of  pleadings  and  continuances  until  December  15, 1887.  In 
consideration  whereof  and  the  court  being  fully  advised, 
found  for  the  plaintiff  generally ;  and  a  decree  for  the  plaint- 
iff having  been  entered,  exceptions  were  taken  by  all  the 
defendants,  and  the  cause  comes  to  this  court  on  appeal. 
Subsequently,  upon  the  suggestion  of  a  diminution  of  record 
in  this  court,  it  was  stipulated  in  writing,  by  the  parties, 
that  the  record  now  here  on  file  be  so  amended  as  to  con- 
form to  the  pleadings  and  evidence,  and  a  decree  was  entered 
as  follows : 
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'^Od  this  15th  day  of  Deoember,  1887,  this  cause  came 
on  for  hearing  on  the  amended  petition,  the  answer  of  de- 
fendants Andrew  R.  Graham,  L.  M.  Keene,  and  L.  D. 
Bichards,  and  the  separate  answer  of  Simon  P.  Wise,  the 
reply  and  the  evidenoe,  and  was  submitted  to  the  court; 
in  consideration  whereof  the  court  finds  for  the  plaintiff 
generally,  and  also  finds : 

'<I.  That  on  April  2, 1874,  Frank  Eipp  died  intestate 
seized  in  fee  simple  of  the  following  premises  situate  in 
said  county  of  Cuming,  Nebraska,  to-wit :  The  southeast 
quarter  (S.  E.  J  ),  of  section  number  twelve  (12),  in  town- 
ship number  twenty -three  (23)  north,  of  range  number  five 
(5)  east,  and  the  northeast  quarter  of  the  northeast  quarter 
(N.  E.  J  of  N.-  E.  ^),  and  the  southwest  quarter  of  the  south- 
west quarter  (S.  W.  J  of  8.  W.  J)  of  section  number  six  (6), 
and  the  southwest  quarter  of  the  northeast  quarter  (S.  W. 
J  of  N.  E.  J)  of  section  number  twenty-two  (22),  in  town- 
ship twenty-one  (21)  north,  of  range  number  four  (4) 
east  of  6th  P.  M.,  and  the  said  Frank  Kipp  left  surviving 
him,  as  his  sole  heir,  his  father,  Ralph  Eipp. 

"II.  That  on  January  1,  1874,  said  Frank  Kipp  exe- 
cuted to  one  John  A.  Van  Steenberg  a  mortgage  deed  upon 
said  premises  to  secure  the  payment  of  a  note  of  $1,000, 
due  on  January  1,  1879,  with  interest  thereon  at  the  rate 
of  twelve  per  cent  per  annum,  payable  annually. 

''III.  That  default  having  been  made  in  the  payment 
of  said  mortgage  debt  an  action  was  brought  in  this  court 
on  September  12,  1879,  to  foreclose  said  mortgage;  that 
said  action  has  brought  in  the  name  of  said  John  A.  Van 
Steenberg  as  plaintiff,  but  in  the  actual  interest  of  one  Will- 
iam H.  Van  Steenberg,  who  was  then  the  owner  of  said 
mortgage,  it  having  been  before  that  time  duly  assigned  to 
him  by  said  John  A.  Van  Steenberg,  and  that  said  Will- 
iam H.  Van  Steenberg  was  the  owner  of  said  mortgage  at 
the  commencement  of  this  action,  and  continued'the  owner 
of  it  until  long  subsequent  to  the  time  of  the  termination  of 
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said  action,  and  the  sale  made  thereander  as  hereinafter 
stated ;  that  said  action  was  brought  as  aforesaid  against 
one  A.  A.  Campbell,  administrator  of  the  estate  of  said 
Frank  Kipp,  who  was  then  deceased,  and  one  John  H. 
Warren,  who  then  claimed  title  to  said  premises  by  virtue 
of  a  tax  deed  held  by  him  upon  said  premises,  and  that 
upon  the  7th  day  of  Septeml)er,  1880,  a  decree  of  fore- 
closure of  said  mortgage  was  rendered  in  said  action  against 
said  defendants,  the  amount  due  said  J.  H.  Warren  for  taxes 
and  interest  under  his  tax  deed  was  determined,  a  sale  of 
said  premises  was  ordered,  and  an  order  made  that  the 
amount  due  said  J.  H.  Warren  be  paid  out  of  the  proceeds 
of  said  sale,  as  follows  : 

"  I.  The  costs  of  suit,  then  (II)  J.  H.  Warren,  and 
thereafter  (III)  the  plaintiff,  and  said  J.  H.  Warren  was 
paid  accordingly.  • 

"  TV.  That  pursuant  to  said  decree  and  order  said  prem- 
ises were  on  the  31st  day  of  December  sold  by  the  sheriff 
of  said  county  to  one  E.  P.  Weatherby,  who  was  the  attor- 
ney for  plaintiff  in  said  action,  for  the  sum  of  $825. 

"V.  That  on  the day  of  May,  1881,  said  sale  was 

confirmed  by  this  court  and  a  deed  ordered  to  be  made  to 
the  purchaser,  said  E.  P.  Weatherby,  for  said  premises, 
and  on  the  2d  day  of  June,  1881,  said  deed  was  made 
and  delivered  by  the  sheriff  of  said  county  to  said  E.  P. 
Weatherby  and  was  by  him  duly  recorded  in  the  office  of 

the  county  clerk  of  said  county  on  the day  of  June^ 

1881. 

^^  VI.  That  at  the  time  of  the  commencement  of  said 
action  for  the  foreclosure  of  said  mortgage,  and  at  all  times 
thereafter,  until  long  subsequent  to  said  sale  and  the  execu- 
tion of  said  sheriff's  deed  to  said  E.  P.  Weatherby,  said 
Ralph  Kipp  was  the  owner  in  fee  simple  of  the  said  prem- 
ises and  he  was  not  in  any  manner  a  party  to  said  fore- 
closure action  and  his  rights  were  not  in  any  manner  af- 
fected by  said  foreclosure  proceedings  and  sale  thereunder. 
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"VII.  That  on  the  29th  day  of  April,  1884,  said  Ralph 
Kipp  sold  and  conveyed  said  premises  by  an  absolute  deed 
to  one  Miles  T.  Alverson,  who  on  the  24th  day  of  June, 
1885,  sold  and  conveyed  said  premises  by  deed  absolute  to 
one  Thomas  Yule;  that  on  the  4th  day  of  January,  1886, 
said  Thomas  Yule  for  a  valuable  consideration  sold  and 
conveyed  said  premises  by  warranty  deed  to  plaintiff,  who 
at  the  beginning  of  this  action  was  the  bona  fide  pur- 
chaser and  owner  of  said  premises,  and  of  all  the  rights^ 
title,  and  interest  of  said  Ralph  Kipp  in  and  to  the  same. 

"  VIII.  That  said  judgment  of  foreclosure  and  all  pro- 
ceedings thereunder  were  void  as  to  said  Ralph  Kipp  and 
his  grantees,  including  this  plaintiff,  and  that  plaintiff  is 
entitled  to  redeem  said  premises  from  said  mortgage  and 
from  said  foreclosure  sale. 

"  IX.  That  the  amount  now  due  on  said  mortgage  is 
the  sum  of  twenty-six  hundred  and  seventy-five  dollars 
($2,675). 

''  X.  That  all  the  interest  which  defendants  have  in  and 
to  said  premises  they  obtained  and  hold  under  and  by  virtue 
of  said  foreclosure  sale  and  sheriff's  deed  of  said  £.  P. 
Weatherby. 

"XI.  That  all  the  taxes  and  interest  thereon  at  twelve 
per  cent  per  annum  from  the  time  of  payment  to  this  time 
which  has  been  paid  by  said  defendants  and  their  grantors 
amount,  principal  and  interest,  to  the  sum  of  $328.92. 

'^  XII.  That  plaintiff  is  now  the  holder  and  owner  of 
all  of  said  mortgage  by  virtue  of  assignments  thereof,  duly 
executed  and  recorded,  from  said  John  A.  Van  Steenberg 
and  William  H.  Van  Steenberg,  to  his  grantor,  said 
Thomas  Yule,  except  so  much  of  said  mortgage  as  passed 
to  said  E.  P.  Weatherby  and  his  grantees,  the  defendants, 
by  virtue  of  said  invalid  foreclosure  sale  and  proceedings. 

'^XIII.  That  the  amount  of  said  mortgage  to  which 
defendants  are  entitled  by  reason  of  said  invalid  foreclosure 
sale  and  proceedings  is  the  said  oum  for  which  said  prem- 
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ises  Boldy  to-wit,  the  sum  of  $825,  and  interest  thereon 
at  twelve  per  cent  per  annum  from  the  date  of  said  sale, 
December  31,  1880,  and  a^regates  the  sum  total  of  fif- 
teen hundred  and  thirteen  dollars  and  eightj-seven  cents 
(11,513.87). 

*^  XIV.  That  plaintijBT  is  entitled  to  redeem  from  said 
mortgage  and  from  said  foreclosure  sale  hy  paying  into 
this  court  for  the  use  of  defendants,  as  their  interests  may 
appear,  said  sum  of  $328.92,  being  the  taxes  and  interest 
paid  on  said  premises  by  said  defendants  and  their  grantor? 
as  aforesaid,  and  also  the  said  sum  of  fifteen  hundred  and 
thirteen  dollars  and  eighty-seven  cents  ($1,513.87),  being 
the  sum  for  which  said  premises  were  sold  to  said  E.  P. 
Weatherby  at  said  foreclosure  sale  and  the  interest  thereon 
as  aforesaid,  amounting  in  the  aggregate  to  the  sum  ot 
eighteen  hundred  and  forty-two  dollars  and  seventy-nine 
cents. 

'^It  is  therefore  <x>nsidered,  adjudged,  and  decreed  by 
the  court  that  the  said  judgment  of  foreclosure,  in  the  case 
of  John  A.  Van  Steenberg  against  said  A.  A«  Campbell^ 
administrator,  and  said  J.  H.  Warren,  rendered  by  this 
court,  the  foreclosure  sale  and  all  proceedings  thereunder 
were  and  are  null  and  void,  and  are  hereby  vacated,  an* 
nulled,  and  set  aside,  and  the  plaintiff  be  and  he  is  hereby 
permitted  to  redeem  from  said  mortgage  and  foreclosure  sale 
by  paying  into  this  court  for  the  UHe  of  said  defendants,  as 
their  interests  may  appear,  the  sum  of  $1,842.79,  within  six 
months  from  this  date,  and  that  upon  the  payment  of  said 
sum  of  $1,842.79  into  this  court  as  aforesaid  by  plaintiff, 
within  the  time  as  aforesaid,  said  plaintiff's  title  be  and 
the  same  is  hereby  quieted  and  confirmed  against  said  de- 
fendants, and  each  of  them,  and  all  persons  claiming  by, 
through,  or  under  them,  in  and  to  said  premises,  and  each 
and  every  part  thereof,  to-wit,  the  southeast  quarter  of 
section  number  twelve,  in  township  number  twenty-three, 
of  range  number  five,  and  the  northeast  quarter  of  the 
21 
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northeast  quarter  and  the  southwest  quarter  of  the  south- 
west quarter  of  section  number  six,  and  the  southwest 
quarter  of  the  northeast  quarter  of  section  number  twenty- 
two,  in  township  twenty-one,  range  number  four,  all  in 
said  Cuming  county,  Nebraska.  And  that  said  defend- 
ants, and  each  and  all  of  them  be,  and  are  hereby,  forever 
enjoined  from  setting  up  or  claiming  any  right,  title,  or 
interest  in  and  to  said  premises  or  any  part  thereof  adverse 
to  plaintiff,  and  that  plaintiff  recover  from  defendants  the 
costs  of  this  action. 

'^It  is  further  considered,  adjudged,  and  decreed  that  if 
the  plaintiff  fails  for  more  than  six  months  from  this 
time  to  pay  into  this  court  for  the  use  of  defendants,  as 
aforesaid,  the  said  sum  of  eighteen  hundred  and  forty-two 
dollars  and  seventy-nine  cents,  as  aforesaid,  then  this  acr 
tion  shall  be  dismissed,  and  all  the  costs  thereof  taxed  to 
plaintiff.     The  defendants  appeal.'' 

In  addition  to  the  facts  found  by  the  district  court,  in 
its  findings  of  fact,  it  appears  beyond  question  that  on  the 
10th  day  of  May,  1881,  and  after  the  sale  to  him  by  the 
sheriff — but  before  confirmation  and  execution  of  the  deed 
which  soon  afl«r  followed — Weatherby  for  a  valuable  con- 
sideration sold  and  conveyed  by  warranty  deed  to  Andrew 
Graham  the  southeast  quarter  of  section  twelve,  in  town- 
ship twenty-three,  range  five,  and  that  on  the  24th  day 
of  June,  of  that  year,  Graham  for  the  consideration  of 
$1,100  sold  and  conveyed  the  same  property  to  defend- 
ant Wise.  Neither  of  the  parties  purchasing  had  any 
knowledge  of  any  claims  upon  the  land  by  others,  and 
eacli  purchased  in  absolute  good  faith.  The  land  was  wild 
and  uncultivated;  that  soon  after  Wise's  purchase  he  en- 
tered into  the  possession  of  the  property  and  began  improv- 
ing it,  and  has  remained  in  open  and  exclusive  possession 
ever  since,  cultivating  the  land  as  a  farm. 

While  the  fact  is  deuied  by  John  A.  Van  Steenberg  in 
hid  depoiition,  in  the  most  direct  and  positive  terms,  yet 
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it  is  the  opinion  of  the  writer  that  it  is  conclusively  f^hown 
that  the  foreclosure  proceedings  were  instituted  by  his  di- 
rection and  authority.  But  whether  such  was  the  case  we 
need  not  now  stop  to  inquire.  Mr.  Weatherby  testified 
that  during  the  time  the  foreclosure  proceedings  were 
pending  he  corresponded  with  said  John  A.  Van  Steenberg 
and  the  said  Van  Steenberg  was  fully  aware  of  the  whole 
matter.  He  also  testified  that  in  1880  he  received  a  letter 
from  the  said  Van  Steenberg,  directing  him  to  accept  the 
deed  from  Ealph  Kipp  for  the  mortgaged  property  (with 
other  land  perhaps)  in  full  satisfaction  of  the  debt  and  to 
execute  a  release  of  all  further  claims  against  the  estate  of 
Frank  Kipp.  This  offer  was  confmunicated  to  Ralph 
Kipp  and  to  Mr.  Campbell,  the  administrator  of  the  estate 
of  Frank  Kipp,  and  was  accepted  by  Kipp,  when  Kipp 
and  Campbell  executed  to  John  A.  Van  Steenberg  a  quit- 
claim deed  which  we  here  copy : 

'^Know  all  men  by  these  presents,  that  we,  Ralph  Kipp, 
sole  heir  of  Frank  Kipp,  deceased,  and  A.  A.  Campbell, 
administrator  of  said  Frank  Kipp,  deceased,  as  such  ad- 
ministrator, and  in  consideration  of  the  full  release  and 
relinquishment  by  John  A.  Van  Steenberg  of  all  claims 
and  demands  by  him  against  the  estate  of  Frank  Kipp,  de- 
ceased, and  against  the  said  A.  A.  Campbell,  administrator 
of  said  estate,  for  the  payment  of  two  certain  promissory 
notes,  made  and  executed  on  the  7th  day  of  January,  1874, 
by  the  said  Frank  Kipp  during  his  lifetime,  of  that  date, 
and  delivered  to  said  John  A.  Van  Steenberg  for  $1,000 
each,  bearing  twelve  per  cent  interest  from  the  date  there- 
of, and  made  payable  to  the  order  of  the  said  John  A. 
Van  Steenbei^,  one  thereof  in  five  years,  and  the  other  in 
six  years  after  the  date  thereof,  and  for  which  said  Frank 
Kipp,  at  the  same  time  with  the  execution  of  said  note  to 
secure  the  payment  of  the  same,  mortgaged  all  of  the  lands 
and  tenements  hereby  conveyed  to  the  said  John  A.  Van 
Steenberg,  except  the  west  half  of  the  southeast  quarter  of 
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section  twentj-eight,  in  township  tweutj-seven  nortb,  of 
range  three  west,  and  a  full  release  of  the  several  judg- 
ments and  decrees  of  foreclosure  in  the  district  court  of 
the  sixth  judicial  district  of  Nebraska,  for  and  in  the  re- 
spective counties  of  Fierce  and  Stanton,  and  rendered  by 
the  consideration  of  the  said  court  upon  said  notes  and 
mortgages,  and  of  all  costs  that  have  accrued  in  foreclosure 
of  said  notes  and  mortgages,  and  of  a  release  and  relin- 
quishment of  all  claims  and  demands,  of  any  nature  what- 
ever, of  the  said  John  A.  Van  Steenberg,  against  the  estate 
of  said  Frank  Kipp,  deceased,  and  the  administrator  of 
the  said  decedent's  estate,  and  in  full  satisfaction  thereof 
do  hereby  grant,  sell,  remise,  release,  and  forever  qait-claim 
unto  John  A.  Van  Steenberg  the  following  described  real 
estate,  to-w^t: 

'^  The  northeast  quarter  of  the  northeast  quarter,  and  the 
southwest  quarter  of  the  southwest  quarter,  in  section  num- 
ber six,  in  township  number  twenty-one  north,  of  range 
number  four  east,  and  the  southwest  quarter  of  the  north- 
east quarter  of  section  number  twenty-two,  township  num- 
ber twenty-one  north,  of  range  number  four  east,  and  the 
southeast  quarter  of  section  number  twelve,  in  township 
number  twenty-three  north,  of  range  number  five  east,  aU 
in  Cuming  county,  state  of  Nebraska. 

^'And  the  northwest  quarter  of  section  number  thirty- 
four,  in  township  number  tiwentythree  north,  range  num- 
ber one  east,  in  Stanton  county,  state  of  Nebraska. 

^'Also  the  southeast  quarter  and  the  northwest  quarter 
of  section  number  twenty-five,  in  township  number  twenty- 
five  north,  range  two  west,  and  the  southeast  quarter  of 
section  thirty-five,  township  thirty-six  north,  of  range  three 
west,  and  the  south  half  of  the  southeast  quarter  and  the 
east  half  of  the  southwest  quarter  of  section  eighteen,  town- 
ship twenty-six  north,  range  two  west,  and  west  half  of 
the  southwest  quarter  of  section  twenty-eight,  in  township 
twenty-seven  north,  range  three  west,  situated  in  Pierce 
county,  state  aforesaid. 
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'^Together  with  all  the  tenements  and  hereditaments  and 
appurtenances  to  the  same  belonging,  and  all  the  estate, 
right,  title,  interest,  claim,  or  demand  whatsoever  of  the 
said  Ralph  Kipp  and  A.  A.  Campbell,  administrators  afore- 
said, of,  in,  or  to  the  same,  or  any  part  thereof.  To  have 
and  to  hold  the  above  described  premises  with  the  appur- 
tenances under  the  said  John  A.  Van  Steenberg  and  to  his 
heirs  and  assigns  for  ever. 

'^  Witness  our  hands  and  seals  this  13th  day  of  Decem- 
ber, A.  D.  1879. 

"  Ralph  Kipp.    [seal.] 

''A.  A.  Campbell,  Administraior. 
"In  presence  of 

"  L.  M.  HOGAN. 

"A.  W.  RuLOPSoy. 

"  State  of  Nebraska,  1 
"  CuMiNQ  County,     j 

"On  this  18th  day  of  February,  A.  D.  1880,  before  me, 
Uriah  Bruner,  a  notary  public  in  and  for  said  county, 
personally  came  the  above  A.  A.  Campbell,  administrator 
of  the  estate  of  the  late  Frank  Kipp,  deceased,  who  is  per- 
sonally known  to  me  to  be  the  identical  person  whose 
name  is  affixed  to  the  above  deed  as  grantor,  and  acknowl- 
edged the  instrument  to  be  his  voluntary  act  and  deed. 

"  Witness  my  hand  and  notarial  seal,  date  aforesaid. 
"[seal.]  Uriah  BRimER,* JVbtory  JPublie. 


^h 


"State  op  Illinois, 
"  County  op  — 

"On  the  13th  day  of  December,  A.  D.  1878,  before  me, 
A.  J.  Davis,  a  notary  public  in  and  for  said  county,  per- 
sonally appeared  the  above  named  Ralph  Kipp,  who  is 
personally  known  to  me  to  be  the  identical  person  whose 
name  is  affixed  to  the  above  deed  as  grantor,  and  acknowl- 
edged the  instrument  to  be  his  voluntary  act  and  deed. 
"  Witness  my  hand  and  seal,  date  aforesaid. 
"  [seal.]  a.  J.  Davis, 

^'Notary  Fuhlio,  Taum  of  FremorUJ^ 
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This  deed  was  filed  for  record  in  Pleroe  oountv,  where 
part  of  the  land  was  situated,  July  31,  1883,  but  was  not 
recorded  in  Cuming  county.  The  original  deed  was  lost, 
but  a  copy  was  offered  and  received  in  evidence.  As 
appears  by  the  copy,  which  was  certified  by  the  recorder 
of  Pierce  county,  the  instrument  was  acknowledged  by 
Campbell  on  February  18, 1880,  and  by  Kipp  on  the  13th 
day  of  December,  "1878,"  instead  of  1879,  the  date  of 
the  deed.  The  deed  could  not  have  been  acknowledged 
on  the  date  named,  as  it  was  not  then  in  existence.  It 
also  appears  that  the  certificate  of  acknowledgment  by 
Kipp  fails  to  show  the  name  of  the  county  in  which  the 
acknowledgment  was  made.  As  the  deed  of  Kippy  it  was 
not  entitled  to  record  in  Pierce  county,  and  not  having 
been  recorded  in  Cuming  county,  it  did  not  impart  con- 
structive notice  to  any  one,  of  its  contents.  Not  having 
been  entitled  to  record,  the  certified  copy  of  the  deed  could 
not,  perhaps,  be  received  as  such.  But  it  was  stated  by 
Mr.  Weatherby  and  Mr.  Bruner  on  the  witness  stand  that 
the  copy  introduced  in  evidence  was  a  correct  copy  of  the 
deed  which  was  actually  made  and  delivered,  and  there  is 
no  doubt  of  the  fact.  This  would  render  it  competent 
evidence,  without  reference  to  who  made  the  copy,  or 
whether  certified  or  not.  It  is  shown  by  Mr.  Wetherby 
that  he  informed  John  A.  Van  Steenb^^rg  of  the  proposed 
settlement;  that  he  received  a  letter  from  that  gentleman 
approving  of  its  terms,  etc.,  and  directing  Mr.  Wetherby 
to  accept  the  deed  and  execute  the  release.  This  letter  was 
exhibited  by  Wetherby  to  Campbell  and  Mr.  Bruner  as 
his  authority  to  act  in  the  premises,  and  they  testified  posi- 
tively to  the  fact.  Mr.  Campbell  was  at  that  time  the 
duly  authorized  agent  of  Ralph  Kipp,  with  authority  to 
act  for  him.  Mr.  Bruner  prepared  the  deed  and  sent  it  to 
Kipp  on  the  6th  day  of  December,  1879,  accompanied  by 
the  following  letter: 
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"West  Point,  Neb.,  June  6,  1879. 
^^  Ralph  Eippy  Esq,,  Fi-emord:  Deab  Sir — Date  and 
sign  the  enclosed  deed  in  the  presence  of  two  witnesses,  who 
will  sign  their  names  below  the  words  ^^In  presence  of" 
and  go  before  a  notary  public  who  has  a  seal,  and  ac- 
knowledge the  execution  of  the  same,  he  (the  notary  pub* 
lie)  date  and  sign,  fill  blank  left  for  name  of  notary  and 
affixed  seal,  and  then  forward  the  same  to  A.  A.  Campbell^ 
who  will  see  to  it  that  it  will  not  be  delivered  until  Mr. 
Van  Steenberg  has  signed  and  given  his  full  release  as  men- 
tioned in  this  deed.      Yours  truly,   Uriah  Bruner." 

The  deed  was  returned  signed,  and  the  signature  of 
Ralph  Kipp  was  fully  identified.  It  was  then  delivered 
to  Mr.  Weatherby,  as  the  attorney  for  John  A.  Van  Steen- 
berg, and  by  him  recorded  in  Pierce  county,  as  we  have 
said.     The  signature  was  fully  proven  upon  the  trial. 

Passing  for  the  present  all  questions  of  notice  and  es- 
toppel, this  deed  divested  Kipp  of  all  title  to,  or  interest  in, 
the  land  in  question.  He  had  no  title  which  could  be  sub- 
sequently conveyed,  and  subject  to  the  rights  of  Wetherby, 
acquired  under  the  purchase  of  sheriff ^s  sale,  the  receipt  of 
the  deed  by  John  A.  Van  Steenberg  canceled  his  mortgage 
as  against  Kipp  and  the  whole  title  became  merged  in  him. 
So  far  as  he  was  concerned  the  mortgage  was  satisfied.  On 
the  29th  day  of  April,  1884,  Kalph  Kipp  for  the  consid- 
eration of  $50  executed  to  Alverson  a  quit-claim  deed  to 
all  the  property  described  in  the  mortgage.  Alverson  had 
no  interest  in  the  property.  The  purchase  money  was  paid 
by  Smith  and  Yule  and  the  title  taken  in  Alverson's  name, 
who  was  a  non-resident,  fdr  the  purpose  of  bringing  the 
suit  in  the  United  States  circuit  court.  At  this  time  Wise 
was  in  possession  of  the  land,  and  had  been  for  some  two 
and  one-half  years.  On  the  24th  day  of  June,  1885, 
Alverson  conveyed  to  Yule  by  a  quit-claim  —  or  rather  a 
special  warranty — deed,  and  on  the  4th  day  of  January, 
1886,  Yule  conveyed  to  the  plaintiff.     All  the  grantees. 
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from  Kipp  to  and  inclading  plaintiff,  were  charged  with 
notice  of  Wise's  possession  and  his  right  and  equity  there- 
under. It  might  also  be  observed  that  the  assignment  of 
the  mortgage  of  John  A.  Van  Steenberg  to  W.  H,  Van 
Steenberg  was  acknowledged  on  the  14th  day  of  January, 
1884,  four  years  after  the  receipt  by  John  A.  Van  Steen- 
berg, through  his  attorney,  of  the  deed  from  Kipp. 

Under  these  circumstances,  with  whom  are  the  stronger 
equities?     To  our  mind,  most  clearly  with  Wise. 

But  it  is  contended  that  Wise's  possession  gave  no  notice 
to  plaintiff  or  his  grantor  of  any  other  right  than  sach  as 
grew  out  of  the  conveyance  from  Graham,  and  which  was 
based  upon  Weatherby's  sheriff's  deed.  That  the  deed  under 
which  he  claimed,  being  of  record,  plaintiff  would  be  re- 
quired to  look  no  further.  While  this  may  be  the  rule, 
where  the  parties  are  each  acting  in  good  £suth,  their  equi- 
ties being  otherwise  equal,  yet  we  cannot  see  that  it  should 
be  applied  to  this  case.  The  chain  of  plaintiff's  title  shows 
upon  its  face  that  Kipp  had  made  a  quit-claim  deed  to 
Alverson  for  the  consideration  of  $50,  a  fraction  under  five 
cents  per  acre  for  the  laud.  That  the  deed  from  Alverson 
to  Yule  was  little  better  than  a  quit  claim.  {Oomstoekv, 
Smith,  13  Pick.,  116;  Rodgers  v.  Burchard,  84  Tex.,  462; 
Bogy  V.  Shoab,  13  Mo.,  380;  OUver  v.  Pratt,  3  How., 
410.)  By  it  two  hundred  and  eighty  acres  were  conveyed 
for  the  express  consideration  of  $1,000,  and  for  which  no 
actual  consideration  was  paid.  And  it  is  not  shown  any- 
where by  the  testimony  of  Buchanan  —  he  not  being  a  wit- 
ness in  the  case — that  his  purchase  was  made  in  good  faith, 
for  value,  and  without  notice.  To  warrant  the  action  as  a 
bona  fide  purchase  it  must  appear  that  the  purchase  was  so 
made,  and  for  a  valuable  consideration,  by  proof  outside 
and  independently  of  the  recital  in  the  deed,  and  without 
notice  of  the  adverse  claims,  either  actual  or  constructive. 
{Hanison  v.  Boring,  44  Tex.,  255 ;  Hume  r.  Franzen,  73 
la,  25;  Savage  r.  Hazard,  11  Neb.,  323.) 
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As  against  defendant  Wise,  we  are  unable  to  see  any  real 
groand^  either  legal  or  equitable^  upon  which  the  decree  of 
the  district  court  can  stand. 

So  far  as  the  case  i^ainst  Graham  and  Richards  and 
Keene  is  concerned^  the  element  of  possession  is  wanting^ 
the  cases  being  similar  in  other  respects^  and  their  equities 
are  not  so  great.  The  fact  that  there  was  no  consideration 
shown  by  plaintiff  as  having  been  paid  for  the  conveyance 
to  him  from  Yule  would  prevent  a  recovery^  and  so  far  as 
they  are  concerned  the  case  must  be  deemed  to  have  failed 
for  want  of  sufficient  evidence  to  sustain  the  decree.  In 
addition  to  the  authorities  above  cited  upon  this  point,  see 
Hume  V.  IVansenj  73  la.,  26;  Rush  v.  HUehdl,  32  K  W. 
Bep.,  367;  Lakin  v.  Sierra  Odd  Mming  Co.,  26  Fed. 
Sep.,  337. 

While  it  is  the  opinion  of  the  writer  that  the  fore- 
doeure  proceedings  in  the  case  of  John  A.  Van  Sieenberg 
y.  Kipp  were  not  void,  yet  it  is  not  deemed  necessary  to 
discuss  that  part  of  the  case. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  dismissed* 

JUDOHENT  AOOOSDINGLY. 


The  other  judges  concur. 


Chribttana  Hekdbiceson  v.  Albert  N.  SuLiiiVAN. 

[Filed  Dbcembeb  31,  1889.] 

I.  Slander.    The  petition  in  an  action  of  slander  is  examined,  and 
hdd,  to  state  a  canse  of  action. 

:    Words  Actionable  Per  Se.    Words  falsely  and  ma- 

lidonsly  spoken  of  a  person,  which  impute  the  commission  of 
some  criminal  ofiense,  inyolving  moral  tnrpitade,  for  which  the 
party,  if  the  charge  be  trne,  may  be  indicted  and  pnnished  by 
law,  aie  actionable  per  se,  and  no  special  damages  need  be  alleged 
nor  proved  in  order  to  maintain  the  action. 

» 


2. 


28^^ 
42     70 

28    389 
44    809 


/ 
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Error  to  the  district  ooai*t  for  Cass  oounty.  Tried 
below  before  Chapman,  J. 

Christiana  Hendricksony  pro  9e,  on  the  point  that  the 
words  complained  of  are  actionable  per  se,  cited:  Chaplin 
V.  Lee,  18  Neb.,  442 ;  Call  v.  Larrabee,  60  la.,  212  [14 
N.  W.  Eep.,  237];  Solverson  v.  Peterson,  25  N.  W.  Rep., 
14 ;  Dailey  v,  Reifnolds,  4  G.  Greene  [la.],  354 ;  Mayer  v, 
Schleichter,  29  Wis.,  646;  Guard  v.  Bisk,  11  Ind.,  166; 
OdgerSy  Libel  and  Slander,  18. 

A.  N.  Sullivan,  pro  se: 

It  is  not  sufficient  to  allege  that  plaintiff  has  fallen  into 
disgrace  and  infamy,  and  has  lost  credit  and  peace  of  mind. 
(3  Sutherland  on  Damages,  664 ;  Woodbury  v.  Thompson, 
3  N.  H.,  194;  Beach  v.  Ranney,  2  Hill  [N.  Y.],  309; 
BasseU  v.  Elmore,  48  N.  Y.,  661  ;  Roberts  v.  Roberts^  6  B. 
&  S.  [117  Eng.  C.  L.],  384.)  The  words  mentioned  in 
the  petition  are  not  actionable  per  se,  and  as  no  special 
damages  were  averred,  the  demurrer  was  properly  su.s- 
tained.  {Geisler  r.  Brown,  6  Neb.,  259;  Pollard  v.  Lyon, 
91  U.  S.,  225.)  The  objectionable  word  is  in  the  second 
person,  and  is  merely  one  of  contempt,  and  not  actionable 
per  Be.  (State  v.  Kube,  20  Wis.,  239.) 

Reese,  Ch.  J. 

This  action  was  instituted  in  the  district  court  of  Cass 
county,  and  was  for  damages  alleged  to  have  been  sustained 
by  plaintiff  by  reason  of  certain  allied  slanderous  words 
spoken  of  her  by  defendant.  A  demurrer  was  filed  to  the 
amended  petition,  assigning  as  ground  therefor  that  said 
petition  did  not  state  a  cause  of  action  in  favor  of  plaintiff 
and  against  defendant.  The  demurrer  was  sustained  and 
the  cause  dismissed,  to  which  plaintiff  excepted.  She  now 
presents  the  ruling  of  the  district  court  upon  the  demurrer 
for  review  by  proceedings  in  error. 
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The  amended  petition  was  as  follows : 

''At  the  time  hereinafter  stated  the  plaintiff  was,  and  has 
been  for  a  long  time  prior  thereto,  engaged  in  the  business  of 
dress-making  in  the  city  of  Plattsmouth,  Nebraska,  from 
which  business  she  was  receiving  her  only  means  of  support. 
She  was  an  unmarried  woman,  and  had  been  for  more  than  a 
year  last  past  and  was  and  had  been  for  a  long  time  prior 
thereto  living  alone  in  a  rented  room  in  'Union  Block,' 
in  said  city,  which  room  she  was  occupying  as  a  home  and 
place  for  carrying  on  her  said  business. 

''At  said  times  the  defendant  claimed  that  the  plaintiff 
was  his  sub-tenant;  that  he  was  entitled  to  receive  the  rent 
money  for  said  room  from  the  plaintiff,  and  that  plaintiff 
was  owing  him  for  about  two  months'  rent  on  said  room. 

"Second — The  plaintiff  complains  of  the  defendant,  for 
that  on  or  about  the  last  days  of  October,  1885,  in  said 
'Union  Block,'  and  in  the  hallway  near  the  entrance  to 
plaintiff's  said  room,  the  defendant,  wickedly  intending  to 
injure  the  plaintiff,  in  a  discourse  which  he  then  and  there 
had,  of  and  concerning  the  plaintiff,  in  the  presence  and 
hearing  of  divers  persons,  falsely  and   maliciously  did 
speak  and  publish  of  and  concerning  the  plaintiff  the  fol- 
lowing false  and  defamatory  woras,  that  is  to  say :  '  I  guess 
the  old  bitch'  (meaning  plaintiff)  'can  pay  her  rent  now, 
after  having  so  many  men  running  up  here  nights,'  (mean- 
ing thereby  that  the  plaintiff  was  a  prostitute;  that  she 
was  in  the  habit  of  entertaining  men  in  said  room,  her 
private  apartment,  in  the  night  time,  for  lewd  and  unlaw- 
ful purposes,  and  further  imputing  that  plaintiff  had  car- 
ried on  unlawful  sexual  intercourse  with  said  men,  for 
which  she  had  received  money  enabling  her  to  pay  defend- 
ant the  rent  he  claimed  to  be  due  him  on  said  room, 
by  reason  of  which  the   plaintiff  has  been  brought'  into 
public  scandal  and  disgrace,  and  greatly  injured   in  her 
good  name,  and  has  suffered  great  anxiety  and  pain  of 
mind  and  body. 
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*^  Third — The  plaintiff  further  complains  of  the  defend- 
ant, for  that  afterwards,  and  on  or  kbout  the  last  days  of 
October,  1885,  in  said  'Union  Block,'  and  in  the  hallway 
near  the  entrance  to  plaintiff's  said  room,  the  defendant, 
wickedly  intending  to  injure  the  plaintiff,  in  a  certain 
other  discourse  which  he  then  and  there  had  of  and  con- 
cerning the  plaintiff,  in  the  presence  and  hearing  of  divers 
persons,  falsely  and  maliciously  did  speak  and  publish  of 
and  concerning  the  plaintiff  the  following  false  and  defam- 
atory words,  that  is  to  say,  'You  damned  old,  crazy,  filthy 
bitch ;  you  old  Mother  Franks,  anybody  knows  you 
(meaning  plaintiff)  are  an  old  filthy  bitch,  from  the  men 
you  had  running  up  here  last  night,'  meaning  thereby 
that  the  plaintiff  was  a  prostitute,  a  disreputable  and 
unchaste  woman,  who  was  in  the  habit  of  receiving  and 
harboring  disreputable  men  in  said  room,  her  private 
apartment,  in  the  night  time,  with  whom  she  carried  on 
an  unlawful  sexual  intercourse,  by  reason  of  which  slander 
the  plaintiff  has  been  brought  into  public  scandal  and  dis- 
grace, and  greatly  injured  in  her  good  name,  and  has  suf- 
fered great  anxiety  and  pain  of  mind  and  body. 

''By  means  of  these  ^veral  premises  the  plaintiff  has 
sustained  damages  to  the  amount  of  ten  thousand  dollars, 
for  which,  and  costs  of  suit,  she  asks  judgment  against 
defendant." 

The  principal  question  presented  is  whether  the  words 
spoken  as  alleged  in  the  petition  were  actionable  per  se. 
If  so,  it  w&s  not  necessary  for  plaintiff  to  all^  nor  prove 
special  damages  in  order  to  the  maintenance  of  her  action. 
(^Boldt  V,  Budwigy  19  Neb.,  744.)  The  general  rule  gov- 
erning cases  of  this  kind  is,  that  if  the  words  falsely  spo- 
ken of  a  person  impute  to  the  party  concerning  whom  the 
language  was  used  the  commission  of  some  criminal  offense, 
involving  moral  turpitude,  for  which  the  party,  if  the 
charge  be  true,  might  l>c  indicted  and  punished,  the  words 
BO  spoken  are  actionable  per  se,  and  no  special  damages 


Vol.  28]       SEPTEMBER  TERM,  1889.  333 


Llvesey  t.  Festner. 


need  be  averred  or  proved.  (Chaplin  v.  Lee,  18  Neb.,  440, 
and  cases  there  cited.) 

Applying  this  rule  to  the  petition  in  this  case,  it  is  ap- 
parent that  the  demurrer  should  have  been  overruled,  for, 
hy  the  innuendoes  contained  in  said  petition,  the  language 
allied  to  have  been  used  imputes  to  plaintiff  not  only  an 
adulterous  life  but  the  further  crime  of  keeping  a  place 
which  was  resorted  to  by  men  for  lewd  and  lascivious  pur- 
poses.    This  was  sufficient. 

The  judgment  of  the  district  court  is  reversed,  the  de- 
murrer overruled,  and  the  cause  remanded  to  the  district 
court  for  further  proceedings  in  accordance  with  law. 

Reversed  and  remanded. 

The  other  judges  concur. 


BOBERT  E.  LiVESEY,  APPELLEE,  V.  FREDERICK  C.  FeST- 

NER,  APPELLANT. 

[Filed  Dbcembeb  31, 1889.] 

1.  The  Bvidenoe  examined,  and  held,  to  sostain  the  findings  and 
decree  of  the  district  coart. 

8.  IQ'ew Trial:  Newly  Discovered  Evidence.  A  new  trial  will 
not  be  granted  on  the  ground  of  newlj  discovered  evidence 
where  the  evidence  aUeged  to  be  newly  discovered  is  merely 
cnmnlative  to  evidence  given  npon  the  trial. 

3.  :  :  Case  Stated.  The  defense  having  been  predi- 
cated npon  the  alleged  facts  that  the  plaintiff  had  contracted  to 
place  twenty  inches  of  concrete  under  a  certain  party  wall  and 
had  only  placed  a  footing  of  fonrteen  inches  of  concrete  there- 
under, and  the  defendant  having  at  the  trial  called  and  ex- 
amined witnesses,  including  himself,  who  testified  to  snch  facts 
in  respect  to  the  thickness  of  the  concrete  as  put  in,  a  motion 
for  a  new  trial,  upon  a  showing  that  since  the  trial  defendant 
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had  discovered  evidence  that  the  said  concrete  footing  was  in 
fact  only  t  welTe  and  a  half  or  thirteen  inches  thick,  hMj  rightly 
refused. 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Groff,  J. 

H,  B.  Holsman,  for  appellant. 
Kennedy  &  Learned,  for  appellee. 
Cobb,  J. 

This  cause  was  appealed  from  the  district  court  of  Doug- 
las county. 

The  appellee  complained  in  the  court  below  that  on 
April  21, 1887,  he  entered  into  a  written  contract  with  the 
appellant  to  furnish  the  material  and  labor  necessary  to 
build  and  complete  in  a  good,  first-class,  and  workmanlike 
manner  the  mason  and  brick  work,  excavating,  concreting, 
pressed  brick,  and  cut  stone  work  for  the  erection  of  a  brick 
store  building  on  the  east  half  of  lot  2,  in  block  167,  in 
Omaha,  in  said  county.  A  copy  of  the  contract  was  ex- 
hibited. For  this  work  the  appellant  agreed  to  pay  the 
appellee  the  sum  of  $5,100.  It  was  also  agreed  that  the 
appellee  should  do  extra  digging  and  concreting  for  the 
sum  of  $198,  and  extra  brick  work  in  the  basement  and 
first  story  for  the  sum  of  $120,  which  sums  the  appellant 
agreed  to  pay.  In  pursuance  of  which  the  appellee  alleged 
that  he  performed  all  the  work,  and  furnished  all  the 
materials  required  and  specified  under  said  contracts,  for 
the  erection  of  said  building  between  April  21  and  August 
1,  1887,  amounting  in  the  aggregate  to  the  sum  of  $5,418, 
and  other  extra  work  amounting  to  $7  additional.  The 
appellant  at  the  time  was  the  owner  in  fee  of  said  lot. 

It  was  alleged  that  on  November  1,  1887,  within  four 
months  of  the  time  of  doing  said  work  and  furnishing  said 
materials,  the  appellee  made  an  account  in  writing  of  the 
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amonnt  and  value  of  the  same,  and,  after  making  oath 
thereto,  filed  the  same,  together  with  the  contract,  in  the 
clerk's  offioe  of  said  county,  and  thereby  claimed  a  me- 
chanic's lien  on  said  lot  and  buildings  for  the  unpaid 
balance  due  him  from  the  appellant  under  said  contract, 
which  was  (886,  there  having  been  paid  prior  to  said  last 
date  the  sum  of  $4,530  ;  and  there  was  paid  for  filing  the 
lien,  fees  of  $3.25;  that  said  sum  of  $886,  with  interest  at 
seven  per  cent  per  annum  from  November  1, 1887,  and  the 
fees  for  recording  the  lien  remain  due  and  upaid  thereon. 
The  appellee  asked  judgment  for  the  amount  due  and  costs 
and  that  the  premises  be  sold  to  pay  the  same,  etc. 

The  appellant  answered,  in  the  court  below,  admitting 
that  on  April  21,  1887,  he  entered  into  a  written  contract 
as  in  the  appellee's  petition  set  forth,  but  denying  that 
appellee  performed  all  the  work  required  of  him  under 
said  contract,  or  that  he  furnished  the  materials  specified. 
He  further  set  up  that  the  appellee  did  not  build  the  wall, 
or  lay  in  concrete,  as  in  the  contract  required ;  that  said 
wall  was  to  be  used  as  a  party  wall;  that  appellee  knew 
of  this  fact,  and  that  the  concrete  was  to  be  made  of  the 
depth  of  twenty  inches,  and  was  but  fourteen  inches,  and 
that  when  so  laid  appellant  was  to  receive  from  adjoining 
property  owner  one-half  of  the  cost  of  its  erection,  but 
that  by  reason  of  the  failure  of  appellee  to  do  as  contracted, 
appellant  was  greatly  damaged  in  the  sum  of  $1,000.  And 
he  further  averred  that  the  appellee  did  not  receive,  nor 
had  he  received  up  to  that  date,  a  certificate  from  the  archi- 
tect entitling  him  to  fiual  payment;  and  demanded  judg- 
ment for  the  difference  of  said  sums  in  $110.75,  and  that 
the  lien  of  appellee  be  removed. 

The  appellee  replied  denying  each  and  every  allegation 
of  the  answer. 

There  was  a  trial  to  the  court  without  a  jury,  upon  the 
petition, answer,  replication,  and  evidence;  on  consideration 
whereof  the  court  found  there  was  due  to  the  appellee  from 
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the  appellant^  on  account  of  the  matters  set  forth  in  the 
petition,  the  sum  of  $922.78  and  interest  at  seven  per 
cent  per  annum  from  May  14,  1888;  and  that  on  Novem- 
ber 3, 1887,  the  appellee  made  an  account  in  writing  of  the 
items  and  matters  set  forth  in  the  petition,  together  with 
the  written  contract  existing  between  the  parties,  and  after 
making  oath  thereto,  as  required  by  law,  filed  the  same  in 
the  clerk's  oiBBce  of  said  county,  and  the  same  was  duly 
recorded  therein.  The  court  further  found  that  the  ap- 
pellee had  a  first  valid  and  subsisting  mechanic's  lien  for 
said  sum  of  $922.78  and  interest  upon  the  premises  de- 
scribed in  his  petition,  to-wit,  the  east  one-half  of  lot  2,  in 
block  167,  in  the  city  of  Omaha,  in  said  county,  and  that 
the  appellee  was  entitled  to  have  said  lien  enforced.  It 
was  therefore  considered,  adjudged,  and  decreed  by  the 
court  that  said  appellee  have  and  recover  from  the  appel- 
lant, Frederick  C.  Festner,  the  said  sum  of  $922.78  and 
interest  thereon  at  seven  per  cent  from  May  14,  1888,  and 
his  costs  in  this  action ;  and  in  case  the  same  was  not  paid 
within  twenty  days  from  the  entry  of  that  decree,  an  order 
should  issue  to  the  sheriff  of  that  county  commanding  him 
to  sell  said  premises  as  upon  execution  and  apply  the 
proceeds  thereof  in  payment  of  the  amount  so  found  due 
upon  the  confirmation  of  said  sale.  To  all  of  which  said 
findings  and  decree  the  appellant  excepted  .on  the  record 
and  appealed  the  cause  to  this  court 

There  is  neither  a  petition  in  error,  nor  assignment  of 
error  in  this  case.  Therefore  the  errors  argued  by  counsel 
in  their  brief  cannot  be  considered.  The  only  issue  pre- 
sented by  the  pleadings  is  that  arising  in  the  all^tions  of 
the  petition  as  stated.  The  contract  between  the  parties 
was  introduced  in  evidence  by  the  plaintiff.  As  it  appears 
in  the  bill  of  exceptions  it  is  seen  that  the  plaintiff  agreed 
to  furnish  the  material  and  perform  the  labor  necessary  to 
build,  finisi),  and  complete,  in  a  first-class,  workmanlike 
manner,  to  the  full  and  complete  satisfaction  of  the  defend- 
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aDt,  all  of  the  mason  work^  including  brick  work,  excavat- 
ing, concreting,  pressed  brick  and  cut  stone  for  a  brick  store 
building  to  be  erected  on  the  half  lot  therein  described ;  the 
furnishing  of  material  and  performance  of  labor  to  be  under 
the  supervision  and  direction  of  Geo.  L.  Fisher,  architect^ 
and  to  be  in  accordance  with  the  plans  and  specifications, 
including  all  writing  and  figuring  on  the  same,  and  which 
plans  and  specifications  were  declared  to  be  a  part  of  the 
contract.  The  plans  and  specifications,  however,  were  not 
introduced  in  evidence.  It  seems  to  have  been  taken  for 
granted  by  all  parties  throughout  the  trial  that  the  contract 
in  its  terms,  or  the  plans  and  specifications,  or  some  order 
of  the  architect,  required  the  concrete  footing  under  one  of 
the  walls  of  the  building  designated  as  a  party  wall  to  be 
twenty  inches  in  depth.  The  plaintiff,  as  a  witness  in  his 
own  behalf,  testified,  among  other  things,  that  it  was  the 
contract  and  agreement  between  the  parties  that  the  con- 
crete footing  under  the  party  wall  should  be  twenty  inches 
in  height,  and  that  the  concrete  of  the  present  building  is 
twenty-two  inches  thick  from  one  end  to  the  other.  On 
cross-examination  he  repeated  that  he  made  the  concrete 
twenty-two  inches.  To  the  question,  "  When  did  you  make 
the  measurements  bo  that  you  ascertained  the  depth  of  the 
concrete?''  he  answered,  "At  the  time  we  placed  it  in;  and 
also  stated  that  Nelson,  Anderson,  and  Whitit,  men  who 
were  working  for  him  at  the  time,  were  present  when  he 
did  it.''     He  further  testified  in  answer  to  • 

Q.  In  what  way  did  you  make  the  measurement,  rod 
or  line? 

A.  No,  sir; — we  take — with  the  laborers  we  generally 
take — in  a  trench,  that  way,  we  generally  drive  stakes 
down  to  the  depth  we  wish  it,  and  we  generally  place  three 
stakes,  one  at  the  end,  at  each  end,  and  one  in  the  middle, 
so  they  can  keep  it  straight,  and  we  place  them  probably 
six  or  seven  feet  apart,  near  the  trench. 
22 
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Q.  The  original  depth  of  the  concrete  was  to  be  fourteen 
inches,  wasn't  it? 

A.  There  was  onljr  one  bargain  that  I  understood,  that 
is  all  I  say ;  we  understood  it  was  to  be  twenty  inches  thick, 
and  it  was  made  at  the  time  we  started  the  work;  when  we 
dug  our  trenches  out  clear  through,  why  we  placed  all  the 
concrete  and  put  our  stakes  accordingly  for  that  purpose. 

Fisher,  the  architect,  was  called  as  a  witness  for  the 
plaintiff  and  was  examined  and  cross-examined  at  length. 
He  did  not  state  directly  the  required  depth  of  the  concrete 
footing,  nor  was  he  asked  the  question  in  direct  terms.  He 
was  asked,  '^  How  thick  did  Mr.  Livesey  lay  that  concrete 
under  the  wall?''  which  he  never  answered,  except  inferen- 
tially.  He  stated  that  he  knew  at  the  time  the  concrete  was 
put  in  that  exceptions  were  taken  to  it  as  not  of  the  requisite 
thickn^.  Livesey  was  ordered  by  him  and  by  Festner  to 
put  on  a  layer  and  bring  it  up  to  the  required  thickness ; 
that  it  was  then  from  seventeen  to  eighteen  inches  thick  at 
the  time  the  order  was  given.  In  answer  to  the  question, 
"  How  thick,  if  you  know,  was  the  last  layer  put  on?"  he 
stated,  "  Well,  I  was  not  there,  of  course,  all  the  time  when 
the  concrete  was  being  put  in,  so  that  I  could  not  say  exactly 
in  reference  to  the  whole  thing.  I  know  that  Mr.  Livesey 
put  on  more  concrete  at  the  time,  after  it  was  seventeen  or 
eighteen  inches  thick."  The  witness  stated  that  he  knew 
what  the  contract  required  of  Livesey;  that  witness  was 
the  architect  of  the  building.  In  answer  to  the  question, 
"  Did  Mr.  Livesey  live  up  to  his  contract  in  constructing  that 
concrete  base?"  he  answered,  that  he  supposed  that  he  did 
up  to^in  general,  or  he  would  not  have  issued  certificates 
that  he  was  entitled  to  for  payment.  The  witness  further 
testified  that  Festner  called  him  down  there  one  day,  and 
he  excavated  below  the  concrete,  and  at  a  certain  point,  at 
the  edge,  it  did  not  come  up  to  the  required  thickness,  so 
at  that  point  in  the  concreting  there  seemed  to  be  a  little 
doubt.     Here  the  court  asked  tlie  witness,  ^^  What  was  the 
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shortage?"  and,  instead  of  answering  directly,  he  replied, 
"  Well,  we  measured  it,  and,  if  I  remember,  we  measured 
about  fifteen  inches." 

Three  other  witnesses,  Nelson,  Anderson,  and  Whitit, 
who  had  been  employed  on  the  work  by  Livesey,  but  not 
at  the  time  of  the  trial,  stated  that  the  concrete  under  this 
wall  was  more  than  twenty  inches  thick,  one  or  two  plac- 
ing it  at  twenty-four  or  twenty-five  inches,  but  none  had 
actually  measured  it;  and,  upon  cross-examination,  there 
was  doubt  of  the  correctness  of  their  arrival  at  the  facts 
testified. 

The  defendant  called  a  number  of  witnesses,  several  of 
whom  had  digged  down  the  side  of  the  walls,  and  meas- 
ured the  concrete  footing,  and  none  testified  that  it  was  more 
than  fourteen  inches  in  depth. 

While  to  my  mind  the  preponderance  of  evidence  is 
against  the  proposition  that  the  concrete  footing  under  the 
party  wall  was  of  the  depth  of  twenty  inches,  or  to  exceed 
fourteen  inches,  yet  it  cannot  be  said  that  there  was  not 
evidence  to  sustain  the  findings  of  the  court  in  favor  of 
the  plaintiff.  Such  finding,  therefore,  cannot  be  disturbed 
for  want  of  proof.  The  findings  and  decree  of  the  court 
were  made  on  the  23d  day  of  July,  and  on  the  3d  of  Au- 
gust following  the  defendant  offered  his  motion  for  a  re- 
hearing, in  the  nature  of  a  new  trial,  on  the  ground  of 
newly  discovered  evidence.  I  do  not  think  the  motion  is 
correctly  stated  in  the  transcript :  the  substance  of  it  is, 
that,  ''since  the  hearing  of  the  cause  in  this  court,  addi- 
tional testimony  has  been  developed  in  support  of  its 
defense."  It  is  an  inflexible  rule  governing  courts  in  de- 
ciding applications  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  that  the  discovery  must  not  be  that 
of  merely  cumulative  evidence.  In  this  instance,  the 
language  of  the  motion,  as  we  find  it  of  record,  amounts 
well-nigh  to  an  admission  that  its  newly  discovered  or 
newly  developed  testimony  is  merely  additional  and  cumu- 
lative. 
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In  support  of  the  motion  are  filed  the  affidavits  of  five 
witnesses,  including  that  of  the  defendant.  He  states  that 
since  the  trial  he  had  discovered  that  'Hhe  plaintiff  did 
not  use  more  than  thirteen  inches  of  concrete  in  making 
the  walls  of  the  building,  and  that  he  was  not  aware,  at 
the  time  of  the  trial,  of  the  evidence  of  that  fact/'  The 
other  four  affidavits  were  those  of  architects  and  builders, 
and  were  to  the  effect  that  since  the  trial  they  had,  at  the 
request  of  the  defendant,  dug  down  under  the  wall  of  the 
building  and  had  found  that  the  concrete  footing  under  the 
wall  was  not  to  exceed  thirteen  inches  in  thickness ;  one  or 
more  stating  that  it  averaged  but  twelve  and  one-half 
inches,  and  that  footings  of  that  thickness  were  inadequate 
to  support  a  wall  of  the  weight  and  character  of  that  in 
question. 

The  defendant  predicated  his  entire  defen/se  upon  the 
fact  that  the  plaintiff  had  agreed  to  place  twenty  inches  of 
concrete  under  the  party  wall,  and  had  only  placed  a  foot- 
ing of  fourteen  inches;  and  the  whole  trial,  including  the 
examination  of  both  parties  and  a  number  of  witnesses  on 
either  side,  had  been  directed  to  the  facts  involved  in  the 
question  of  the  depth  and  thickness  of  the  concrete  foot- 
ings. 

I  do  not  think  that  the  discovery,  after  the  trial,  that 
the  concrete  was  in  fact  only  twelve  and  one-half  or  thirteen 
inches  in  thickness,  or  that  in  charging  his  adversary  with 
footings  deficient  only  in  six  inches  of  thickness  he  was  too 
liberal  towards  him — nor  do  I  think  that  the  discovery  of 
the  existence  of  the  fact,  and  his  ability  to  prove  it— Kam 
be  held  to  be  of  that  class  of  evidence  the  final  discovery 
of  which  would  entitle  the  party  to  a  new  trial  on  those 
familiar  grounds. 

The  decree  of  the  district  court,  and  its  order  overrul- 
ing the  motion  for  a  new  trial,  are  affirmed. 

JUBGMBNT  AFFIBMED. 

The  other  judges  concur. 
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Chables  White  v.  State  op  Nebraska.  o**  421 


[Filed  Degbmbeb  31, 1889.] 

1.  Criminal  Law:  Complaint:  Caption.  A  title  is  no  part  of  a 
complaint,  made  before  a  magistrate,  charging  a  person  witfi  a 
criminal  oifense,  and  in  a  complaint  charging  M.  with  having 
committed  the  crime  of  larceny,  the  words  "State  of  Nebraska 
T.  M.  and  W.,"  placed  in  the  npper  left  hand  corDer  of  the 
paper  npon  which  snch  complaint  is  written,  hddf  not  sufficient 
to  make  snch  complaint  a  joint  one  against  M.  and  W. 

3.  : .    A  complaint  under  oath,  made  before  a  magi»> 

trate,  kM^  necessary  to  gire  snch  magistrate  Jurisdiction  to 
make  a  preliminary  examination  of  a  person  acoosed  of  a 
criminal  offense. 

3.  An  "Rxanii  nation,  made  by  a  magistrate,  of  a  person  accused  of 

crime,  where  the  magistrate  has  not  jurisdiction,  is  not  a  *' pre- 
liminary examination  therefor,  as  proYided  by  law,"  in  the 
sense  of  those  words  as  used  in  section  685  of  the  Criminal 
Code. 

4.  An  Informationy  filed  in  the  district  court  by  the  county  attor- 

ney, against  an  accused  person  for  an  offense  for  which  said 
aocased  person  had  not  had  a  preliminary  examination,  as  pro- 
yided  by  law,  confers  no  jurisdiction  upon  said  district  court 
to  try  and  punish  said  accused  person  for  such  offense,  unless 
in  the  excepted  cases  provided  for  in  section  585  of  the  Crimi- 
nal Code. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Groff,  J. 

Winfield  8.  Strawn,  for  plaintiff  in  error: 

The  state  had  no  right  to  proceed  on  mere  information 
by  the  county  attorney,  aud  without  preliminary  exami- 
nation. (4  Am.  &  Eng.  Encyc.  of  Law,  730;  Cr.  Code, 
sees.  286,  288,  300,  585;  People  v.  Smith,  25  Mich.,  497; 
People  V.  Chapman,  62  Id.,  290;  State  v.  Louver,  26  Neb., 
767.)  The  caption  of  the  complaint,  or  information,  de- 
termines nothing.    {Sta^e  v.  Davis,  41  la.,  311;  State  r. 
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WyaU,  76  Id.,  828.)  The  sole  pretext  for  holding  defend- 
ant to  answer  was  a  charge  of  larceny,  while  the  informa- 
tion charges  burglary^  and  the  motion  in  arrest  of  judgment 
should  have  been,  for  this  reason,  sustained. 

William  Leese,  Attorney  General,  for  the  state: 

The  transcript  of  the  proceedings  before  the  police  judge 
shows  that  there  was  a  preliminary  examination.  No  ob- 
jection was  made  to  jurisdiction  until  the  motion  in  arrest 
of  judgment,  when  it  was  too  late.  The  question  should 
have  been  raised  by  a  plea  in  abatement.  {Cdioan  v.  State, 
22  Neb.,  619.)  The  information  charges  larceny — not 
burglary,  and  the  verdict  was  for  the  former. 

Cobb,  J. 

The  plaintiff  in  error  and  one  Frank  Miller  were  jointly 
informed  against  in  the  district  court  of  Douglas  county  for 
burglariously  entering  a  dwelling  house  and  stealing  there- 
from a  quantity  of  silverware.  Miller  pleaded  guilty; 
White  pleaded  not  guilty,  was  tried  and  convicted.  He 
presented  a  motion  for  a  new  trial,  which  was  overruled. 
Immediately  thereafter,  and  before  sentence,  he  presented  a 
motion  in  arrest  of  judgment,  which  was  overruled,  and  he 
was  thereupon  sentenced  to  punishment  in  the  state's  prison. 

The  following  are  the  grounds  stated  in  the  last  named 
motion : 

"  1.  That  the  county  attorney  who  filed  the  information 
had  no  legal  authority  to  inquire  into  the  offense  allied 
in  this  court,  for  the  reason  of  its  not  being  within  the 
jurisdiction  of  the  court. 

"2,  That  no  information  was  ever  filed  against  this 
defendant,  and  preliminary  examination  had  thereon  by 
some  magistrate  or  competent  authority,  and  there  has  been 
no  indictment  or  presentment  of  this  defendant  by  any 
grand  jury. 
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"  8.  That  the  only  pretense  there  has  ever  been  of  giving 
this  defendant  a  preliminary  examination  was  for  another 
and  different  crime  than  that  for  which  the  county  attorney 
has  informed  against  him,  and  on  which  he  was  tried  in 
this  court  and  in  this  case. 

''4.  That  he  never  was  informed  against  and  had  any 
preliminary  examination  for  or  on  the  charge  upon  which 
the  state  has  assumed  to  put  him  on  trial  in  this  court,  nor 
was  he  ever  presented  to  this  court  on  such  charge  by  any 
grand  jury. 

"  5.  That  he  has  been,  and  by  the  proceedings  in  this 
case  is  sought  to  be,  deprived  of  his  liberty  without  due 
process  of  law." 

To  the  overruling  of  said  motion  the  said  Charles  White 
excepted  and  brings  the  cause  to  this  court  on  error. 

The  plaintiff  in  error  assigns  twenty-seven  errors.  They 
will  not  be  set  out  here,  but  such  of  them  only  as  it  may 
be  deemed  necessary  to  discuss  will  be  stated  as  we  proceed. 

It  appears  from  the  record  that  on  the  12th  day  of  June, 
1888,  one  Duff  tjreen,  who  otherwise  appears  to  have  been 
a  policeman,  made  a  complaint  before  the  police  judge  of 
the  city  of  Omaha  against  one  Frank  Miller  for  grand 
larceny,  in  stealing,  taking,  and  carrying  away  from  the 
premises,  818  Park  Place,  in  the  city  of  Omaha,  certain 
silverware,  describing  it,  of  the  value  of  $94,  the  property 
of  E.  J.  Lalk.  The  name  of  Charles  White  does  not 
appear  in  the  charging  part  of  this  complaint,  but,  contmry 
to  the  usual  form,  just  below  the  venue  there  was  a  title 
in  which  the  name  "  Charles  White"  does  appear  after  that 
of  "Frank  Miller,  alias  Frank  Wilson.'^  The  appearance 
of  the  name  of  plaintiff  in  error  upon  the  paper  in  that 
manner  has,  as  I  conceive,  no  legal  significance.  It  also 
appears  that  a  joint  warrant  was  issued  by  the  said  police 
judge  for  the  arrest  of  Frank  Miller,  alias  Frank  Wilson, 
and  Charles  White;  that  they  were  brought  before  the 
police  judge^  whereupon  Wilson  waived  an  examination 
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and  White  was  examined  and  corQmitted.  Aflerwards,  on 
the  15th  day  of  June  next  thereafter,  the  county  attorney 
of  said  oounty  presented  a  joint  information  in  the  district 
court  against  the  said  Frank  Miller,  alias  Frank  Wilson, 
^nd  Charles  White  for  burglary  and  larceny,  in  breaking 
and  entering,  in  the  day  time,  the  dwelling  house  of  £.  J. 
Lalk  with  intent  to  steal,  etc.,  and  stealing  certain  articles 
of  silverware,  in  said  information  described^  of  the  value 
of  $94.  The  plaintiff  in  error  raised  the  question  of  tiie 
jurisdiction  of  the  district  court  to  sentence  him  to  pun- 
ishment for  the  felony  for  which  he  was  tried  by  his 
motion  in  arrest. 

Section  493  of  the  Criminal  Code  provides  that  ''A 
motion  in  arrest  of  judgment  may  be  granted  for  either  of 
the  following  causes :  First — That  the  grand  jury,  which 
found  the  indictment,  had  no  legal  authority  to  inquire  into 
the  offense  charged  by  reason  of  its  not  being  within  the 
jurisdiction  of  the  court,"  etc. 

At  the  time  of  the  adoption  of  the  Code  containing  the 
section  above  in  part  quoted  there  was  but  one  method  of 
bringing  a  criminal  action  of  the  grade  of  felony  within 
the  power  and  jurisdiction  of  a  court  for  trial  and  the  pun- 
ishment of  an  offender;  that  was  by  indictment  by  a  grand 
jury.  Then,  although,  as  now^  the  law  provided  for  the 
making  of  a  complaint  before  a  magistrate  against  persons 
accused  of  crime,  for  the  arrest  of  such  persons,  the  bring- 
ing of  them  before  such  magistrate  or  some  other  magis- 
trate of  the  county,  and  for  the  examination  and  holding 
to  bail,  or  committing  of  such  accused  person;  yet  such 
proceedings  were  not,  in  a  strictly  l^al  sense,  a  necessary 
part  of  the  prosecution  of  such  person  for  the  crime;  but 
a  grand  jury  could,  and  still  can,  for  that  matter,  without 
regard  to  previous  charge,  arrest  on  examination,  receive 
and  act  upon  original  charges  made  by  one  of  their  own 
number,  or  any  other  person  who  may  desire  to  come  before 
them  for  that  purpose,  against  any  person,  and  upon  suffi- 
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cieDt  proof  find  and  present  an  indictment,  and  upon  the 
arraignment  of  the  person  thus  indicted,  except  in  cases 
where  the  person  indicted  has  been  brought  within  its  juris- 
diction, by  virtue  of  extradition  proceedings,  from  a  foreign 
state  or  country,  will  not  inquire  into  the  regularity  of  any 
proceeding  in  reference  to  such  accused  person  antecedent 
to  the  finding  and  presentation  of  the  indictment ;  or,  per- 
haps, I  should  also  except  the  legality  and  regularity  of 
the  organization  of  the  grand  jury  itself. 

The  act  of  March  9,  1885,  gave  to  the  several  courts 
of  this  state  jurisdiction  to  hear,  try,  and  determine  prose- 
cutions upon  informations  for  crimes,  misdemeanors,  and 
ofienses.  Section  8  of  said  act  provides  that  "no  informa- 
tion shall  be  filed  against  any  person  for  any  ofiense  until 
such  person  shall  have  had  a  preliminary  examination 
therefor,  as  provided  by  law,  before  a  justice  of  the  peace 
or  other  examining  magistrate  or  officer,  unless  such  person 
shall  waive  his  right  to  such  examination,''  with  a  proviso 
that  such  limitations  shall  not  apply  to  fugitives  from  jus- 
tice. Here  is  an  important  departure  from  the  course  of  pro- 
cedure in  prosecutions  for  criminal  offenses.  Formerly,  as  we 
have  seen,  it  was  the  indictment  that  gave  jurisdiction  of  the 
offense — in  the  sense  in  which  we  are  now  speaking  of  it — 
to  the  court  to  try  the  offender.  Now,  in  proceeding  under 
the  said  act,  it  is  the  information  for  such  offense,  and  the 
'^  preliminary  examination  therefor,  as  provided  by  law," 
that  gives  the  court  "  the  same  power  and  jurisdiction  to 
hear,  try,  and  determine  that  it  possesses  when  proceeding 
upon  an  indictment."  It  therefore  becomes  necessary  to 
determine  what  is  provided  by  law  in  respect  to  the  pre- 
liminary examination  of  persons  for  offenses. 

Section  283  of  the  Criminal  Code  provides  that  "  every 
sheriff,  deputy  sheriff,  constable,  marshal,  or  deputy  mar- 
shal, watchman,  or  police  officer  shall  arrest  and  detain  any 
person  found  violating  any  law  of  this  state,  or  any  legal 
ordinance  of  any  city  or  incorporated  village,  until  a  war- 
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rant  can  be  obtained."  Section  284  provides  that  "Any 
person  not  an  oiBcer  may,  without  warrant,  arrest  any 
person  if  a  petit  larceny  or  a  felony  has  been  committed, 
and  there  has  been  reasonable  ground  to  believe  the  person 
arrested  guilty  of  such  offense,  and  may  detain  him  until  a 
legal  warrant  can  be  obtained.^'  Section  285  provides  that 
'' justices  of  the  peace,  mayors  of  cities  and  villages,  police 
judges  and  probate  judges  shall  have  power  to  issue  process 
for  the  apprehension  of  any  person  charged  with  a  criminal 
offense,"  and  section  286  provides  that  "  Whenever  a  com- 
plaint in  writing  and  upon  oath,  signed  by  the  complain- 
ant, shall  be  filed  with  the  magistrate,  charging  any  person 
with  the  commission  of  an  offense  against  the  laws  of  this 
state,  it  shall  be  the  duty  of  such  magistrate  to  issue  a  war- 
rant for  the  arrest  of  the  person  accused  if  he  shall  have 
reasonable  grounds  to  believe  that  the  offense  charged  has 
been  committed."  The  succeeding  eight  sections  are  de- 
voted to  provisions  for  the  giving  of  security  for  costs,  the 
contents  of  the  warrant,  its  execution,  the  detention  of  the 
prisoner  in  jail,  the  bringing  of  him  before  the  proper 
magistrate,  and  other  details.  Section  295  provides  that 
"when  any  offense  is  committed  in  view  of  any  magistrate, 
he  may,  by  verbal  direction  to  any  sheriff  or  constable,  or 
marshal  or  other  proper  officer,  or,  if  no  such  officer  be 
present,  then  to  any  citizen,  cause  the  offender  to  be  ar- 
rested and  kept  in  custody  for  the  space  of  one  hour,  unless 
he  shall  sooner  be  taken  from  such  custody,  by  virtue  of  a 
warrant  issued  on  complaint  under  oath  ;  but  a  person  so 
arrested  shall  not  be  confined  in  jail  nor  put  upon  trial 
until  arrested  upon  such  a  warrant."  The  "l^al  warrant " 
thus  spoken  of  in  the  283d  and  284th  sections,  and  the 
"  warrant "  spoken  of  in  the  295th  section,  is  the  same  as 
the  process  provided  for  by  section  285,  and  which  can 
only  be  issued  against  persons  charged,  upon  oath,  with 
the  commission  of  such  offenses.  Such  charge,  or  complaint 
as  it  is  usually  called,  is  that  which  gives  the  magistrate 
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jurisdiction  of  the  offense,  and  to  make  a  preliminary  ex- 
amination of  the  offender.  And  no  person  against  whom 
no  snch  charge  has  been  made  can,  in  contemplation  of 
law,  be  said  to  ^'have  had  a  preliminary  examination 
therefor  as  provided  by  law." 

We  have  seen  that  under  the  statute  of  1885  an  infor- 
mation gives  the  district  court  the  same  jurisdiction  of  an 
offense  and  to  try  and  punish  the  offender  that  an  indict- 
ment does;  but  unlike  an  indictment  the  information 
depends  for  its  legal  existence  upon  a  preliminary  examina- 
tion of  the  offender,  and  this  examination  must  have  been 
"  as  provided  by  law."  The  law,  as  we  have  seen,  pro- 
vides, as  a  necessary  and  indispensable  part  of  or  antece- 
dent to  such  examination,  that  the  accused  should  have 
been  charged  upon  oath  with  the  commi.ssion  of  the  offense. 

The  statute  of  Michigan  providing  for  the  arrest  and 
examination  of  offenders  and  the  taking  of  bail  is  some- 
what more  comprehensive  than  our  own.  It  makes  it  the 
duty  of  the  magistrate  taking  an  examination  to  take  down 
in  writing  the  depositions  of  the  witnesses,  but  does  not,  in 
terms,  require  the  magistrate  upon  the  examination  to  cause 
the  depositions  of  the  witnesses  as  taken  down  by  him  to 
be  read  over  to  them  before  signing ;  but,  as  was  said  by  the 
court  in  the  case  hereafter  cited,  ''Such  is  the  common 
practice  and  should  be  required." 

The  case  of  People  v.  Chapman,  62  Mich.,  280,  came 
before  the  supreme  court  of  that  state  in  1886.  Chapman 
had  been  ti'ied  and  convicted  upon  information  of  a  most 
heinous  and  revolting  crime,  and  brought  the  case  upon 
error.  The  supreme  court  in  the  opinion,  after  ruling 
every  point  arising  upon  the  merits  against  the  accused  and 
showing  that  he  was  guilty  beyond  a  peradventure,  says 
(p.  288):  "A  serious  difficulty  arises,  however,  when  we 
consider  the  manner  of  the  preliminary  examination  of  the 
accused  upon  which  he  was  held  to  trial  in  the  circuit. 

''It  appears,  without  any  contradiction,  that  during  the 


348  NEBRASKA  REPORTS.         [Vol.  28 


White  ▼.  SUte. 


examination  of  the  respondent,  and  at  its  close,  before 
Irving  T.  Wood,  a  justice  of  the  peace,  residing  in  Browns- 
town,  the  depositions  of  the  witnesses  were  not  subscribed  bj 
them.  The  depositions  so  taken  by  the  justice  were  returned 
by  him  to  the  circuit  court  without  signing  by  the  witnesses 
or  reading  of  their  testimony  to  them.  The  examination 
closed  January  15,  1884,  and  the  return  was  filed  in  the 
county  clerk's  office  January  24,  1884.  The  defect  was 
discovered  by  the  prosecuting  attorney  some  time  in  March 
1884,  when  the  depositions  were  taken  by  the  sheriff  to 
the  justice  and  some  of  the  witnesses  seen  at  their  homes 
and  other  places  and  their  signatures  procured  to  their 
depositions,  but  without  reading  their  testimony  or  having 
it  read  to  them.  The  justice  attached  his  jurat  certifying 
that  the  same  was  sworn  to  and  subscribed  on  the  15th  day 
of  January,  1884.  No  oath  was  administered  to  any  of  them 
at  the  time  of  signing.  *  *  *  During  the  trial,  upon  a 
showing  of  the  facts  above  stated,  the  defendant's  counsel 
moved  to  quash  the  information  upon  the  ground  that  there 
had  been  no  preliminary  examination  as  required  by  stat- 
ute and  no  waiver  of  the  same.  *  *  ♦  Xhe  informa- 
tion was  not  filed  in  this  cause  until  after  the  depositions 
had  been  signed  by  the  witnesses  and  returned  to  the  clerk's 
office  by  the  justice.  In  this  only  does  it  differ  from  Peo- 
ple v.  Smith,  25  [Mich.,  497].  In  that  case  the  depositions 
were  unsigned  when  the  information  was  filed,  and  at  the 
time  of  trial  and  conviction  of  the  accused.  The  statute  does 
not,  iu  express  terms,  require  the  depositions  taken  down  by 
the  magistrate  upon  the  examination  to  be  read  over  to  the 
witnesses  before  signing,  but  such  is  the  common  practice, 
and  should  be  required.     (How.  Stats.,  sec.  9469.) 

^'  If  the  language  of  the  witness,  as  taken  by  the  magis- 
trate, is  not  read  to  the  witness,  or  by  him  before  signing, 
for  the  purpose  of  correction,  there  can  be  no  certainty  that 
the  deposition  of  the  witness  so  written  and  signed  is  as  it 
was  actually  stated  under  oath.    *     *     * 
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''But  besides  this  the  defect  is  radical  in  this  case.  The 
defendant  was  held  to  trial  without  any  preliminary  exami- 
nations under  the  statute.  We  do  not  mean  to  hold  that 
the  n^lect  to  have  one  or  more  witnesses  sign  their  deposi- 
tions would  void  an  examination,  provided  there  was  suffi- 
cient testimony  to  bind  him  over  from  witnesses  who  had 
subscribed  their  depositions.  But  here  Chapman  could  not 
have  been  held  if  the  testimony  of  his  wife  had  been 
expunged  from  the  record.  *  *  *  Jfor  do  we  think, 
after  the  justice  had  made  his  return,  in  January,  to  the 
circuit,  that  he  was  authorized  to  procure  the  signatures  of 
the  witnesses  in  March  afterwards.  *  *  *  It  follows 
that  the  conviction  must  be  set  aside  and  the  respondent 
discharged  from  custody .'' 

Upon  the  question  of  jurisdiction  the  case  at  bar  is  a  far 
stronger  one  than  the  above.  There  the  want  of  jurisdic- 
tion in  the  circuit  court,  to  try  and  punish  Chapman  upon 
the  information,  arose  out  of  a  mere  irregularity  in  the 
preliminary  examination ;  for  that  reason  he  had  not  had 
a  preliminary  examination,  according  to  law.  But  here  no 
magistrate  has  ever  had  jurisdiction  to  give  White  a  pre- 
liminary examination,  for  the  reason  that  he  has  never  been 
charged  on  oath  with  the  commission  of  an  offense,  and 
without  that,  as  we  have  seen,  no  l^al  process  could  be 
issued  against  him,  nor  could  he  be  placed  upon  trial,  pre- 
liminary or  final.  The  conviction,  therefore,  cannot  stand. 
I  do  not  think,  however,  that  it  follows  that  the  accused 
must  necessarily  be  discharged  from  custody.  If  the  au- 
thorities of  Douglas  county  claim  the  right  to  take  him 
back  there,  and  a  complaint  under  oath  is  made  against  him 
before  a  magistrate  for  the  commission  of  the  offense,  I  see 
no  reason  why  they  may  not  do  so. 

The  judgment  of  the  district  court  is  reversed  and  the 

case  remanded. 

Reyebsed  and  remanded. 

The  other  judges  concur. 
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28  35o|         Gmr  C.  Barton  et  al.,  appellants,  v.  Union 

64    8Q6|  ^  ^ 

2g  360  Cattle  Company,  appellee. 

f68    107| 

[Filed  Deobmbkb  31, 1889.] 

Waters:  Pollution:  Injunction.  PUintifb  are  the  ownenof 
» tract  of  land  throagh  which  the  PapiUion  creek  flows,  and 
which  land  ia  need  for  general  farming  parpoees  and  for  stock 
raising,  watering  their  cattle  from  the  creek.  The  defendant 
owns  a  larger  tract  of  land  immediately  adjoining,  np  the  stream 
from  the  plainti£B^  The  defendant  erected  a  large  feeding  stable 
for  cattle,  in  which  were  kept  and  fed  a  mazimnm  of  3,750  head 
of  cattle.  The  bam  was  washed  out  by  means  of  steam  pampe 
twice  daily,  and  the  dung,  nrine,  and  droppings  fh>m  the  cattle 
carried  by  means  of  sewers  into  the  creek,  and  by  force  of  the 
stream,  down  to  and  upon  the  plaintiffs'  land,  thereby  foaling 
and  polluting  the  water  and  rendering  it  unfit  for  use,  creating 
an  atmospheric  stench  and  nuisance.  This  was  continued  for 
about  two  years.  In  an  action  in  equity  by  the  plaintiiT^s  against 
the  defendants,  keld^  that  the  defendants  would  be  enjoined  from 
continuing  such  nuisance. 

Appeal  from   the  district  court   for  Sarpy  .county. 
Heard  below  before  Doane,  J. 

Hall  &  MeOuUoch,  for  appellants: 

An  injiiDctioD  in  a  case  of  this  kind  will  not  be  refused 
because  the  damage  is  slight,  or  because  it  entails  expense 
and  inconvenience  to  the  aggressors.  {Stockport  Water 
Works  V.  Potter,  7  H.  &  N.  [Eng.],  1  GO ;  ClotDca  v.  Stafftyrd- 
shire  Potteries  Co.,  L.  R.  8  Ch.  App.,  125;  Groodson  v. 
Bichardson,  9  Id.,  224;  Wilts  v.  Swindon  Water  Works 
Co.,  9  Ch.  App.,  451.)  The  pollution  of  streams  cannot 
be  adequately  compensated  for  by  damages.  (Tuolumne 
Water  Co.  v.  Chapman,  8  Cal.,  392 ;  Holsman  r.  Boiling 
Springs  Bleaching  Co.,  14  N.  J.  Eq.,  346 ;  Atty.  Gen, 
V.  Steioard,  5  C.  E.  Green  [N.  J.],  417 ;  Davis  v.  Lam- 
bertson,  56  Barb.  [N.  Y.],  480 ;  Corning  v.  Troy  Factory, 
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40  N.  Y.,  191 ;  Lyon  v.  McLaughiin,  32  Vt.,  423 ;  Silver 
Springs  Co.  v,  Wauakuok  Co.,  13  R.  I.,  611;  Grould  ou 
Waters,  sec.  545;  Bealy  v.  iS/iott;,6East  [Eng.],208;  Pen- 
mngton  v.  Brinsop  Hall  Coed  Go,,  5  Ch.  D.,  769.)  In- 
junction is  the  proper  remedy  for  injuring  a  stream  by  dis- 
charging sewerage  therein.  {Holt  v.  Bochdaie,  L.  B.  10  Eq., 
354;  Atty.  Gen.  v.  CookermovJthf  18  Id.,  172;  Same  r. 
Hackney  Board,  20  Id.,  626;  Goldsmith  v.  Tunbridge,  L. 
£.  1  Ch.  App.,  349.)  Lapse  of  time  will  not  prevent 
injunction  unless  prescription  has  been  established,  which 
cannot  be  claimed  here.  {Stein  v.  BiirdeUy  24  Ala.,  130; 
Polly  V.  McGall,  37  Id.,  30 ;  Crosby  v.  Bessey,  49  Me.,  539 ; 
Campbell  v.  Seaman,  63  N.  Y.,  582 ;  Flight  v.  Thomas,  10 
Ad.  &  El.  [Eng.],  590;  Orossley  v.  Lightowler,  L.  R.  8 
Eq.  Cas.,  279.) 

•71  JMl  Woolworih,  for  appellee: 

A  riparian  proprietor  may  make  a  reasonable  and  Int- 
imate use  of  the  water,  even  though  it  is  thereby  reduced 
in  amount  or  damaged  in  quality.  {Haskins  v.  Haskins,  9 
Gray  [Mass.],  390 ;  Gould  v.  Boston  Dade  Co.,  13  Id.,  442 ; 
Prentice  v.  Geiger,  74  N.  Y.,  341 ;  Snow  v.  Parsons,  28 
Vt.,  459.)  Reasonable  use  is  a  question  of  fact :  this  fact 
was  found  by  the  court  below,  there  was  abundant  evidence 
to  support  it,  and  the  judgment  should  not  be  reversed. 
(Cases  supra;  Hayes  v.  Waldron,  44  N.  H.,  680 ;  Merritt 
V.  Brinkerhoff,  17  Johns.  [N.  Y.],  306 ;  O^RUey  v.  McChes- 
ney,  49  N.  Y.,  372.)  The  true  test  of  the  right  to  foul 
water  is  the  naturalness  of  the  use.  In  this  case  the  use  was 
a  natural  one,  and  the  waters  were  not  fouled  by  substances 
from  beyond  the  premises.  {Losee  v.  Buchanan,  51  N.  Y., 
477;  Penn.  Coal  Co.  v.  Sanderson,  94  Pa.  St.,  302.)  The 
industry  is  one  of  considerable  public  importance,  and 
should  not  be  suppressed  for  the  sake  of  a  slight  advantage 
to  plaintiffs.  {Richard's  Appeal,  57  Pa.  St.,  106;  Penn. 
Coal  Cb.  V.  Sanderson,  supra;   Atchison  v.  Peterson,  20 
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Wall.  [U.  S.],  607.)  Appellants  having  by  their  silence 
acquiesced  in  the  improvements  made  and  expenses  in- 
curred by  appellee,  should  now  be  left  to  their  action  for 
damages.  {Aity,  Oen.  v,  Sh^idd  Oas  Co,,  3  DeG.,  M. 
&  G.  [Eng.],  304;  Tosh  v.  Adams,  10  Gush.  [Mass.],  262; 
BasseU  v.  Salisbury  Mfg  Co.,  47  N,  H.,  426,  439;  Pom- 
eroy,  Eq.  Jur.,  817.) 

Cobb,  J. 

This  cause  was  appealed  from  the  judgment  of  the  dis- 
trict court  of  the  county  of  Sarpy,  which  dissolved  the 
injunction  against  the  defendant  and  dismissed  the  action 
of  the  plaintiffs. 

The  suit  was  brought  to  restrain  the  defendant  &om  pol- 
luting the  waters  and  jMuring  the  flow  of  the  current  of 
Papillion  creek,  by  discharging  into  it  the  manure  and 
offal  from  the  extensive  cattle-feeding  barns  maintained  by 
the  defendant,  in  such  manner  and  degree  as  to  injure  the 
stream  for  husbandry,  and  destroy  it  for  watering  live 
stock  on  the  adjacent  premises  of  the  plaintiffs. 

The  facts  appear,  that  in  1886  the  plaintiffs  bought  two 
parcels  of  land  lying  on  said  stream ;  the  one  of  80  acres 
was  originally  pre-empted  by  Gilmore,  and  was  bought  of 
one  Frost,  by  which  names  it  is  designated ;  the  other,  of 
160  acres,  was  bought  of  Gates,  after  whom  it  is  called, 
both  lying  on  the  creek  below  the  defendant's  lands  and 
barns.  In  the  same  year,  the  defendant  bouglit  400  acres 
of  land  on  the  creek,  adjacent  and  above  the  lands  of 
plaintiffs,  for  feeding-barns  and  grounds  for  its  cattle.  The 
barns  are  alleged  to  provide  stalls  for  3,600  cattle,  each 
animal  having  a  small  separate  stall,  ranged  in  rows,  heads 
and  tails,  in  uniformity,  with  aisles  for  feeding  between 
head  rows,  and  the  like  between  tails  for  carrying  away 
manure  and  offal — ^the  droppings  falling  into  a  trough  to 
be  carried  off  by  a  flow  of  water  in  quantities,  two  or 
three  times  daily,  and  thus  conveyed  to  a  sewer  through 
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which  it  is  carried  on  into  the  stream,  amountiDg  to  1,000, 
000  gallons  daily.  By  this  method,  it  is  claimed  by  the 
plaintiffs,  the  water  of  the  stream  is  disturbed  and  polluted, 
rendered  foul  for  all  common  uses,  and  impr^nated  with 
noxious  exhalations,  destructive  to  husbandry,  and  dan- 
gerous to  health.  The  plaintiffs  ask  that  the  judgment 
below  be  reversed,  that  the  injunction  against  the  defendant 
be  restored  and  continued,  remedying  the  injuries  com- 
plained of,  and  for  general  relief. 

The  answer  of  the  defendant  admits  the  location  of  the 
land  and  property  of  either  party  on  Papillion  creek,  in 
Sarpy  county,  as  alleged;  and  admits  maintaining  the 
cattle  barns  in  the  manner  stated;  and  sets  up  that  the 
plaintiffs  had  notice  and  full  knowledge  of  the  manner 
and  results  of  defendant's  business  prior  to  establishing  it^ 
and  consented  thereto,  and  therefore  have  no  cause  of  com- 
plaint. 

Upon  the  trial,  the  all^ations  of  the  petition  as  to  the 
ownership  and  occupation  of  the  property  constituting  the 
plaintiffs  riparian  proprietors  of  a  portion  of  the  small 
stream  called  the  Papillion,  in  Sarpy  county,  were  fully 
proved  and  that  they  owned  and  occupied  said  property  on 
either  side  of  said  stream  for  general  farming  and  cattle 
raising  purposes.  The  allegations  of  tlie  petition  as  to 
the  occupation  of  a  large  tract  of  land  upon  said  stream, 
immediately  above  and  adjoining  the  land  of  the  plaintiffs, 
by  the  defendant  company,  and  the  use  of  it  by  said 
defendant  in  the  manner  and  for  the  purpose  as  set  out  in 
the  plaintiffs'  petition,  was  also  fully  proved.  The  nature, 
character,  and  extent  of  the  damage  and  injury  to  the 
plaintiffs,  caused  by  the  use  of  the  defendant's  feeding 
barn,  and  the  casting  of  the  manure  and  urine  of  their 
cattle,  and  other  foul  and  deleterious  substances  therefrom, 
into  the  said  stream,  and  such  substances  mixing  with  the 
water  of  said  stream  and  floating  down  to  and  upon  the 
land  of  plaintiffs,  was  also  proved.  I  shall  not  deem  it 
23 
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necessary  to  set  ont  specifically  the  dates  of  the  acquisition 
of  their  several  rights  in  their  respective  properties  upon 
sard  stream,  by  the  parties  plaintiffs  and  defendant,  as 
upon  a  careful  examination  of  the  evidence  applicable  to 
that  branch  of  the  case  it  does  not  appear  that  ^ther 
party  has  acquired  any  prescriptive  rights  or  been  guilty 
of  laches  which  can  be  urged  against  them  in  the  case. 

While  from  the  evidence  it  may  be  deemed  probable 
that  the  nuisance  to  the  plaintiffs'  land,  by  the  defilement 
of  the  water  of  the  creek,  was  aggravated  by  the  discharge 
of  premature  calves,  or,  as  one  of  the  defendant's  wit- 
nesses calls  them,  ^'slumps  or  deacons,"  therein,  along 
with  the  ordinary  dung  and  urine  from  the  cattle,  during 
A  portion  of  the  time  covered  by  the  pleadings,  to  an 
-extent  not  to  be  apprehended  generally  in  the  future,  yet 
it  appears  from  the  evidence  that  the  method  used  by  the 
<lefendant  of  using  warm  or  heated  feed  tends  to  cause 
oows  to  prematurely  drop  their  calves;  and  where  large 
numbers  of  them  are  kept  together  and  fed  in  that  manner, 
an  entire  oessatioit  of  that  source  of  defilement  is  scarcely 
to  be  expected.  But  aside  from  this,  it  is  fully  established 
by  the  evidence  that  the  maintenance  of  defendant's  feed 
stable  in  the  manner  contemplated  by  its  owner,  and  those 
skilled  in  that  method  of  feeding  cattle,  and  operated 
strictly  in  accordance  with  the  rules  and  requirements  of 
the  system  adopted,  contemplates  and  will  inevitably  cause 
tlie  destruction  of  the  stream  below  so  far  as  its  value  to 
the  plaintiffs  is  concerned,  and  for  the  use  and  purpose 
for  which  it  has  heretofore  been  deemed  most  useful  and 
valuable. 

Considerable  evidence,  as  well  as  discussion,  on  the  part 
of  defendant,  is  devoted  to  the  proposition  that  the  injury 
'«x)mp1ained  of  is  trifling,  and  it  is  sought  to  show  that 
plaintiffs  may  provide  means  of  watering  their  stock  with- 
out resorting  to  Papillion  creek,  by  the  outlay  of  a  few 
liundred  dollars  and  an  annual  expenditure  of  twenty  per 
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cent  of  the  original  cost.  To  this  point  defendant  cites 
the  case  of  Jacobs  v.  AUard,  42  Vt.,  33.  In  that  case 
plaintiffs  were  the  owners  and  operators  of  a  starch  mill 
propelled  bj  water;  defendant  was  the  owner  of  a  shingle 
mill  on  the  same  stream  above.  The  cause  of  action  was 
''  that  the  defendant,  with  the  intent  and  design  to  injure 
the  orators  and  damage  and  hinder  them  from  the  use  of 
the  water  for  the  purpose  of  their  starch  factory,  threw 
into  the  stream  the  sawdust  and  shavings  and  waste  from 
the  shingle  mill,  *  *  ♦  ^n^  ^^^  ^Y^^y  render  the 
water  impure  and  unfit  for  making  starch,  and  clog  the 
penstock  and  prevent  the  use  of  the  starch  factory,''  etc. 
The  court,  in  the  opinion,  say :  ^^  The  evidence  makes  a 
strong  impression  on  our  minds  that  much  of  the  trouble 
which  the  plaintiffs  claim,  and  give  evidence  to  show  that 
they  experience  in  the  condition  of  the  water  as  it  comes 
to  their  works,  is  attributable  to  the  manner  in  which  they 
have  constructed  and  adjusted  a  new  dam,  in  reference  to 
their  works,  and  to  the  lack  of  proper  fenders  and  strainers 
to  protect  against  impurities  that  may  get  into  the  stream 
from  the  mills  and  works  above  the  plaintiffs'.  It  would 
seem  that  by  modes  and  means  which  they  could,  without 
unreasonable  pains  and  expense,  have  adopted  and  put  in 
use,  they  could  have  secured  themselves  from  the  troubles 
complained  of,  while  the  defendant  was  using  his  shingle 
mill  and  letting  the  sawdust  and  waste  from  it  go  into  the 
stream.''  , 

The  distinction  between  the  above  case  and  the  case  at 
bar,  in  respect  to  the  remedy  suggested,  is  that  in  the  one 
case  it  is  a  prevention  of  the  effect  of  the  pollution,  and 
in  the  other  it  contemplates  the  enduring  of  the  effect  of 
the  pollution  of  the  stream,  but  suggests  the  creation  of  an 
artificial  water-course  i^  supply  plaintiffs'  land,  and  con- 
templates the  abandonment  of  the  stream  which  is  the 
subject  of  the  litigation.  The  difference,  as  it  seems  to  me, 
is  radical  in  principle;  and  I  do  not  think  that  the  com- 
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paratively  small  cost  at  which  plaintiffs  might  be  able  to 
supply  water  for  their  cattle  from  an  independent  source 
can  be  considered  in  connection  with  their  right  to  have 
the  stream  remain  uncontaminated,  in  the  manner  shown 
by  the  pleadings  and  bill  of  exceptions. 

I  cannot  agree  with  defendant  in  the  assertion  in  the 
brief  under  the  second  point,  that  '^The  waters  of  the 
Papillion,  before  the  building  of  the  defendant's  barn, 
were  unfit  for  cattle."  I  do  not  so  understand  the  evi- 
dence. While  it  was  doubtless  inferior  in  sparkling  clear- 
ness to  the  waters  of  streams  of  mountainous  regions, 
where  the  soil  is  poor,  consisting  in  great  part  of  sand  and 
gravely  the  evidence,  as  a  whole,  fails  to  distinguish  it  from 
the  general  run  of  Nebraska  streams  of  about  the  same 
size,  in  respect  to  the  clearness  and  salubrity  of  its  waters 
and  the  height  of  its  banks  and  firmness  of  its  bottom. 
That  it  has  been  used  by  the  inhabitants  of  the  country 
along  its  banks^  for  the  purposes  of  stock  water,  since  the 
first  settlement  of  tl^e  territory,  is  sufficiently  established 
by  the  evidence. 

Defendant,  in  the  brief,  under  the  third  point,  uses  the 
following  language:  ''We  admit  the  general  rule  that  the 
proprietor  above  must  so  use  the  water  as  not  to  impair  the 
enjoyment  of  it  by  the  proprietor  below,  and  therefore 
must  not  pollute  it.  But  that  general  rule  is  subject  to  a 
qualification  inherent  in  the  nature  of  the  subject  and  the 
relative  rights  of  the  parties."  The  rule  is  stated  in  nearly 
the  same  language  by  Judge  Maxwell,  in  the  article  on 
Injunctions,  10  Am.  and  Eng.  Enc.  of  Law,  844:  "Every 
owner  of  land  through  which  a  stream  of  water  flows  is 
entitled  to  the  use  and  enjoyment  of  the  water,  and  to  have 
the  same  flow  in  its  natural  and  accustomed  course,  without 
obstruction,  diversion,  or  pollution.  The  right  extends  to 
the  quality  as  well  as  the  quantity  of  water.  If,  there- 
fore, an  adjoining  proprietor  corrupts  the  water,  an  action 
will  lie  against  him."     And  this  is  the  law  substantially  as 
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laid  down  in  the  cases  there  cited,  especially  HbUman  v. 
Boiling  Spring  Bleaching  Ob.,  14  New  Jersey  Eq.,  336 ; 
Bichmond  Mfg.  Co.  v.  Atlantic  D.  Co.,  10  R.  I.,  106; 
Gardner  v.  Truces,  ete.y  2  Johns.  Chan.,  161 ;  The  Mayor, 
etc, J  of  Baltimore  v.  Warren  Mfg.  Co.  et  al.,  59  Md.,  96. 

Tliese  cases  are  authority  for  the  plaintiffs,  in  the  case  at 
bar,  as  to  all  its  branches.  In  most  or  all  of  them  it  was 
held  that  an  injunction  would  be  granted  without  regard 
to  the  magnitude  of  the  interest  enjoined. 

It  is  true,  as  stated  by  defendant  in  the  brief,  that  no 
complaint  is  made  that  the  defendant's  barns  were  improp- 
erly built  or  negligently  managed.  Nor  can  it  be  denied 
that  the  defendant's  business  might  be  legitimately  carried 
on,  without  damage  to  adjoining  land  owners,  upon  a  stream 
of  the  size  of  the  Missouri  or  the  Platte,  but  it  is  manifest 
from  the  evidence  that  it  cannot,  in  the  magnitude  described 
in  the  evidence,  be  carried  on  without  infringing  upon  the 
rights  of  the  lower  land  owners,  upon  a  stream  of  the  size 
of  the  Papillion. 

I  do  not  deem  it  necessary  to  discuss  the  question 
whether  the  plaintiffs  have  a  remedy  by  action  at  law ;  for 
I  understand  it  to  be  settled  by  the  authority  of  the  cases 
cited,  as  well  as  many  others,  that  a  continuing  nuisance, 
by  polluting  the  waters  of  a  stream,  and  others  of  a  like 
character,  may  be  proceeded  against  either  at  law  or  in 
equity,  at  the  election  of  an  injured  party.  (See  also  Webb 
V.  The  Portland  Mfg.  Co.,  3  Sum.  [U.  S.  C.  C],  189; 
Angell  on  Water  Ck)urses,  sec  444,  and  cases  there  cited ; 
Atty.  Gen.  v.  Steward,  20  N.  J.  Eq.,  415;  Lyon  v.  Mc- 
Laughlin, 33  Vt.,  423.) 

The  injury  complained  of  by  the  plaintiffs  is  the  pollu- 
tion of  the  water-course,  and  not  the  improper  or  unrea- 
sonableness of  the  use  of  the  water  of  the  stream  by  the 
defendant.  This  is  a  question  of  fact,  and  as  the  decree 
of  the  district  court  was  for  the  defendant,  it  must  be  pre- 
sumed that  it  found  that  there  was  no  pollution  of  the 
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stream ;  bat  sach  finding  is  unsustained  by  the  evidence  as 

contained  in  the  bill  of  exceptions,  and  is  clearly  against  it 

The  decree  of  the  district  court  is  reversed,  and  a  decree 

for  the  plaintiffit,  as  prayed,  will  be  entered  in  this  court 

Judgment  aooordinglt. 
The  other  judges  concur. 


28  afts 

48607 

28  m  Joseph  T.  Mubtaoh  v.  Henry  Thompson  et  al. 

66    SCO 

[Filed  Dbobmbss  31, 1889.] 

Interest:  May  be  Rbcovebed  on  Ck>npo]!r6.  A  gave  a  promis- 
Borj  Do4e  for  |1,200,  dae  in  five  yean,  secured  by  mortgage  with 
inteieet  at  seven  per  cent,  to  B.  Five  oonpon  interest  notes  were 
giyen,  each  for  $84,  to  draw  interest  at  ten  per  cent  from  the  time 
they  became  da&  In  an  action  to  foreclose  the  mortgage,  hM, 
that  as  the  parties  ooald  agree  npon  any  rate  of  interest  not  ex- 
ceeding ten  per  cent,  and  as  the  interest  on  the  oonpons,  together 
with  the  interest  on  the  principal  debt  to  the  time  it  became  dae, 
did  not  exceed  ten  per  cent,  interest  on  the  coupons  could  bere- 
covered. 

Erbor  to  the  district  court  for  Filbnore  county.  Tried 
below  before  Morris,  J. 

TibbdU  &  Morey,  for  appellant. 

No  appearance  cowtra^ 

Maxwell,  J, 

This  is  an  action  to  foreclose  a  mortgage  upon  real  estate, 
and  on  the  trial  a  decree  was  rendered  for  $1,452,  from  which 
an  appeal  is  taken.    It  appears  from  the  petition  that  on  the 
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1st  day  of  Jane,  1882,  Henry  Thompson  and  Lacy  Thomp- 
son, his  wife,  execated  a  promissory  note  for  f  1,200,  due  in 
five  years  from  date,  with  interest  at  seven  per  cent.  At 
the  same  time  they  executed  five  coupon  notes,  each  for  $84^ 
for  the  interest  on  said  debt,  each  of  said  coupons  to  draw 
interest  from  maturity  at  ten  per  cent  The  principal 
question  in  this  court  is  the  right  to  collect  interest  on  the 
coupon  notes.  Our  statute  authorizes  the  parties  to  con- 
tract for  any  rate  of  interest  they  see  fit  not  exceeding  tea 
per  cent.  The  interest  on  the  principal  in  the  case  at  bar 
is  but  seven  per  cent,  or  $84  per  year.  The  interest  on  the 
coupon  notes  at  ten  per  cent  from  the  time  they  matured 
until  the  principal  debt  became  due  would,  when  added  to 
the  interest  on  the  principal,  be  less  than  ten  per  cent  upon 
the  principal  sum.  Such  interest  may  be  collected  there- 
for. It  is  only  where  the  rate  agreed  upon,  together  with 
the  interest  on  the  coupons,  will  exceed  the  limit  fixed  by 
statute  that  the  contract  is  prohibited,  and  such  excessive  in- 
terest cannot  be  recovered.  (MaUhewa  v,  Toogood,  25  Neb., 
586.)  The  prohibition  does  not  apply  in  this  case»  The 
decree  will  be  modified  to  conform  to  this  opinion. 

Judgment  accordingly. 
The  other  judges  concur. 


Louis  Sohields  y.  John  A.  Horbach  et  al. 

[FiLKD  Decbmbsb  31,  1889.] 

Beal  Estate:  Option:  Lease.  In  1864  one  H.  leased  for  three 
years  three  and  one- fifth  acres  of  land  in  O.  to  S.  at  a  yearly 
rental  of  |35,  with  the  right  to  purchase  for  f  1,6U0.  S.  ther^ 
npon  took  poeseasion  and  erected  two  honses  thereon,  one  for 
his  own  &mily  and  one  for  his  foreman.    He  then  removed  his 
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family  into  one  of  said  hoases  and  has  resided  there  eyer  aince. 
In  1873  a  new  lease  was  made  by  H.  as  ezecntor,  and  also  a 
''proposition  to  S.  to  purchase  said  premises"  for  $1,946,  with 
twelve  per  cent  interest,  '*  and  what  may  be  found  dae  for  taxes 
paid  by  me  for  1804,  *65,  '66,  '67,  >68,  '69,  '70,  '71,  and  inter- 
ast  at  twelve  per  cent,"  and  stating  that  ''this  proposition  is 
made  to  enable  S.  to  acquire  title  to  said  premises  as  a  homestead, 
and  this  option  to  purchase  shall  contiDue  during  the  lease  he 
now  holds,"  etc.  A  large  amount  of  credits  and  moneys  was 
paid  by  S.  to  H.  on  prior  indebtedness,  apparently  on  the  con- 
tract. In  1878  a  new  lease  was  executed  by  H.  as  executor, 
under  which  S.  continued  in  posNssion.  BM,  That  the  propo- 
sition to  purchase  remained  open  to  8.  to  be  accepted  at  any 
time  during  the  existence  of  his  lease,  and  that  the  lease  of 
1878  was  in  efibct  but  a  continuation  of  that  of  1873  and  1664, 
and  that  S.,  on  payment  of  the  amount  due  on  the  purchase,  with 
twelve  per  cent  interest,  together  with  the  amount  of  taxes  with 
twelve  per  cent  interest  thereon,  was  entitled  to  a  conveyance. 

Appeal  from  the  district  court  for  Douglas  counly. 
Heard  below  before  Wakelet,  J. 

John  W.  Lytle  and  P.  0.  Hauoes,  for  appellant,  dtfed: 
Smith  V.  OibiKm,  26  Neb.,  511 ;  Blunt  v.  TonUm,  27  111., 
93;  Perkins  v.  HadseU,  50  Id.,  216;  Edwards  v.  liy,  9 
Kas.,  417 ;  Brown  v.  Jones,  46  Barb.  [N.  Y.],  400;  Fry, 
Spec.  Perf.,  sec.  292;  Pomeroy,  Id.,  sea  123;  Waterman, 
Id.,  sec  483. 

A.  N.  FergtMon  (Oeorge  B.  Lake^  of  counsel),  for  ap- 
pellees, cited :  Seymovr  v.  Street^  o  Neb.,  85 ;  Cheney  v 
Uberhardt,  8  Id.,  423;  Hartlej/  v.  Dorr,  15  Id.,  451;  Sav- 
age V.  Pelion,  17  Id.,  144;  Sang  v.  Beers,  "20  Id.,  865; 
Manning  v.  Ckmningham,  21  Id.^  288. 

Maxwell,  J. 

This  is  an  action  to  enforce  the  specific  performance  of 
an  alleged  contract  for  the  sale  of  real  estate. 

On  the  trial  of  the  cause  in  the  court  below,  judgment 
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was  rendered  in  fkvor  of  the  defendant  and  the  action 
dismissed. 

The  testimony  shows  that  in  tfie  year  1864  Schields  and 
Horbach  entered  into  a  contract  as  follows : 

<<  Memoranda  of  Transaction  between  J.  A. 
Horbach  and  Lew  Schi]^ds. 

"1864,  January  1.  —  J.  A.  Horbach  leased  to  Lew 
Schields  for  three  years,  at  an  annual  rental  of  $35  per 
year,  and  Schields  to  pay  all  taxes  assessed  on  said  prem- 
ises during  lease. 

''  1864,  May  20.— Contracted  with  Lew  Schields  to  do 
brick  and  stone  work  and  postering  on  dwelling  house 
at  specified  prices  in  written  contract,  to  be  completed  and 
settled  for  October  1,  1864,  and  at  same  time  bargained  to 
sell  him  the  premises  leased,  $700  of  the  price  of  same  to 
be  credited  on  his  work  at  that  date,  and  balance,  $900, 
to  be  settled  for  with  his  note  due  one  year  from  October 
1, 1864,  with  ten  per  cent,  and  after  due  at  twelve  per 
cent  until  paid. 

"Said  Schields  failed  to  complete  at  the  time,  and  no 
part  of  same  being  paid  or  credited  him,  settlement  was  made 
in  1865,  and  he  retained  possession  of  premises  under  his 
old  lease  extended*  to  present  time,  but  failed  to  pay  lease 
or  taxes.  In  1869  and  1870,  and  prior  to  those  years, 
Schields  became  indebted  to  said  Horbach  for  lime,  plaster, 
hair,  and  cement,  for  which  he  settled  by  notes,  all  of 
which  remain  unpaid,  and  on  the  14  th  day  of  January, 
A.  D.  1873,  full  settlement  being  made,  there  is  found  to 
be  due  on  account,  merchandise,  and  interest,  $383.05,  for 
which  said  Schields  gives  his  note  due  one  day  after  date 
with  interest  at  twelve  per  cent,  and  all  leases  and  contracts 
being  canceled  and  settled,  a  new  lease  is  given  to  said 
Schields  for  one  year  to  occupy  said  premises  for  cultivation 
and  dwelling  for  the  consideration  of  $50,  and  taxes  for 
1873.     This  making  a  full   and  final  settlement  of  all 
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claims  and  demands  due  between  said  Schields  and  Hor- 

bach  up  to  this  date. 

''Signed  by  the  parties  this  date,  January  14, 1873. 

"j.  a.  horbach. 

''Louis  Schi£lj)s. 
"In  presence  of 

"Wm.  J.  Kennedy/' 

This  statement  evidently  waa  drawn  up  and  signed  on 
the  14th  of  January,  1873,  and  is  valuable  as  showing  the 
true  nature  of  the  transaction  between  the  parties  and  what 
had  been  done  under  it.  On  the  same  day  a  new  lease  was 
drawn  up,  »gned,  and  acknowledged,  as  follows: 

"This  lease,  made  and  entered  into  this  14th  day  of 
January,  A.  D.  1873,  by  and  between  J.  A.  Horbach,  of 
Omaha,  Nebraska,  of  the  first  part,  and  Lew  Schields,  of 
Omaha,  Nebraska,  of  the  second  part, 

"  Witnesseth,  that  the  said  party  of  the  first  part,  in 
consideration  of  the  rents,  covenants,  and  agreements  here- 
inafter contained,  to  be  paid,  kept,  and  performed  by  said 
party  of  the  second  part,  hath  demised,  leased,  and  let,  and 
by  these  presents  doth  demise,  lease,  and  let,  unto  the  said 
party  of  the  second  part  that  certain  piece  of  ground  em- 
braced in  the  enclosure  known  as  Schields'  brick  yard,  con- 
taining about  three  acres  and  one-fifth  of  ground,  in  the 
southwest  quarter  of  section  16,  townsbip  15  north,  range 
13  east,  and  lying  west  of  the  center  of  Twenty-first  street, 
in  Omaha,  being  the  same  premises  as  leased  to  said  Schields 
for  brick  yard  purposes,  on  that  1st  day  of  January,  A. 
D.  1864,  for  the  term  of  three  years  and  continued  to  this 
date  and  canceled. 

"The  said  lessee  shall  have  the  right,  at  the  expiration  of 
said  term,  to  remove  all  buildings  by  him  placed  on  said 
premises,  only  on  condition  that  he  will  pay  the  rent  and 
fully  perform  all  the  covenants  and  agreements  hereinafter 
contained,  and  that  he  shall  have  fully  paid  his  note  of 
1383.05  of  January  14,  1873. 
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''To  have  and  to  hold  the  same  anto  the  said  lessee  for 
the  term  aforesaid,  and  the  said  Louis  Schields,  in  consider- 
ation of  the  leasing  aforesaid,  doth  hereby  agree  to  pny  as 
rent  for  said  premises  the  sum  of  $50  for  the  terra  of  one 
year  from  this  date,  at  which  time  this  lease  will  terminate, 
and  the  said  rent  to  be  paid  during  the  term  of  this  lease 
in  the  following  manner,  viz. :  $25  on  or  before  the  14th  of 
Janoary,  A.  D.  1873,  and  $25  on  or  before  the  14th  day 
of  November,  A,  D.  1873. 

"  The  right  to  remove  buildings  from  said  premises  at 
the  termination  of  this  lease  is  intended  also  to  cover  the 
one-story  dwelling  erected  thereon  by  said  Scliioltls  inuler 
his  former  lease,  and  all  improvements  or  maciiinery 
pertaining  to  his  brick  yard,  excepting  that  no  right  is 
given  to  remove  any  part  of  the  fencing  around  said 
enclosure. 

''The  said  party  of  the  second  part  further  agrees  to  pay 
all  taxes  and  asses-sments  of  every  kind  that  may  be  levied 
or  assessed  on  said  premises  during  the  term  above  granted, 
and  tliat  at  the  expiration  of  said  term,  or  at  any  earlier 
termination  of  this  lease,  in  case  it  should  be  sooner  ter- 
minated, he  will  quietly  and  peaceably  yield  up  possession 
of  said  premises  unto  J.  A.  Horbach,  his  agent,  attorney, 
or  assigns,  in  as  good  condition  as  the  same  were  when 
entered  upon. 

"And  it  is  further  expressly  agreed  and  understood  by 
and  between  the  parties  hereto,  that  in  case  the  rent  above 
reserved,  or  any  part  thereof,  be  not  paid  at  the  time  the 
same  becomes  due  and  payable,  or  if  any  other  condition 
or  agreement  herein  contained  on  the  part  or  behalf  of  the 
said  Louis  Schields  be  not  by  him  fully  complied  with  ulJ 
performed,  then  and  in  that  case  the  said  J.  A.  Horbach, 
his  agent,  attorney,  or  assigns,  as  aforesaid,  shall  have 
the  right,  at  his  oip  their  option,  to  declare  this  lease 
at  an  end,  and  |:hereby  cancel  and  annul  the  same,  and 
to  retake  immediate  possession  of  said  premises,  and  to 
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pat  out  and  remove  anj  person  or  persons  occupying  the 
same. 

"J.  A.  HORBACH. 
'^  LOUIB  SCHI£LD& 

"In  presence  of 

"  Wm.  J.  Kennedy, 
"  Januar}'  16,  1873." 

On  the  same  day,  viz.,  January  16^  1873,  the  following 

proposition  was  duly  signed  and  delivered  by  Horbach  to 

Schields : 

"Omaha,  January  16,  1873. 

"Having  settled  up  all  claims  with  Lew  Schields  to  date, 
I  now  make  him  this  proposition  to  purchase  said  prem- 
ises of  three  and  one*fifth  acres:  If  said  Schields  will  pay 
up  his  note  of  January  14,  for  $383.05  and  interest  on 
same,  in  full  within  six  months  from  date,  I  will  sell  him 
the  premises  leased  to  him  January  14,  1873,  for  $1,946 
with  twelve  per  cent  interest  from  this  date,  and  the  addi- 
tional price  or  sum  of  what  may  be  found  due  me  for  taxes 
paid  by  me  for  1864,  ^66,  '66,  '67,  '68,  '69,  '70,  '71,  and 
1872,  and  interest  at  twelve  per  cent  on  such  amounts  irom 
date  they  were  paid  by  me. 

^^This  proposition  is  made  to  enable  Schields  to  acquire 
title  to  said  premises  as  a  homestead,  and  his  option  to  pur- 
chase shall  continue  during  the  lease  he  now  holds,  provided 
one  liaJf  of  the  same  shall  be  paid  up  during  1 873  and  the 
balance  during  1874  with  interest. 

"J.  A.  Horbach." 

The  note  referred  to  in  this  memorandum,  for  $383.05, 
was  not  paid  in  six  months,  but  it  was  paid  in  full  in  1874 
and  1876  and  payment  thereof  accepted  by  Horbach. 

In  1878  a  third  lease  was  executed  by  Horbach  as 
follows : 

"This  lease,  made  and  entered  into  this  14th  day  of 
January,  A.  D.  1878,  by  and  between  J.  A.  Horbach, 
executor  of  the  estate  of  A.  Horbach,  deceased,  of  the  first 
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party  and  Lew  Sckields^  of  Omaha,  Nebraska,  of  second 
part, 

^'Witnesseth,  that  the  said  party  of  the  first  part,  in  con- 
sideration of  the  rents,  covenants,  and  agreements  herein- 
after contained,  to  be  paid,  kept,  and  performed  by  the 
party  of  the  second  part,  doth  demise,  lease,  and  let  unto 
the  said  party  of  the  second  part,  the  tract  of  land  known 
as  the  Schields  brick  yard,  comprising  three  and  one-fifth 
acres,  more  or  less,  in  the  southwest  quarter  of  the  north- 
west quarter  of  section  15,  town  16  north,  range  13  east^ 
for  the  term  of  three  years,  at  an  annual  rental  of  $50  per 
year  and  taxes,  payable  annually  before  the  expiration  of 
each  year. 

"  To  have  and  to  hold  the  same  unto  the  said  lessee  for 
the  term  aforesaid. 

'^And  the  said  Lew  Schields,  in  consideration  of  the  leas- 
ing aforesaid,  doth  hereby  agree  to  pay  as  rent  for  said 
premises,  the  sum  of  $50  annually  on  or  before  January 
14,  each  year,  viz.,  January  14,  1879,  1880,  and  1881,  at 
the  office  of  J.  A.  Horbach,  in  the  city  of  Omaha ;  and  it 
is  mutually  agreed  between  said  Schields  and  said  J.  A. 
Horbach  that  if  said  lease  money  is  paid  when  due,  he 
shall  have  the  right  to  remove  his  dwelling  house  now  on 
said  premises  and  so  placed  there  under  former  lease  with 
said  Horbach. 

^*  It  is  further  agreed  that  said  Schields  shall  not  make 
brick  on  said  premises  without  the  consent  of  said  party  of 
first  part,  and  said  Lew  Schields  further  agrees  that  at  the 
expiration  of  the  term  above  granted,  or  at  any  earlier  termi- 
nation of  this  lease  in  case  it  should  be  sooner  terminated, 
he  will  quietly  and  peaceably  yield  up  possession  of  said 
premises  unto  said  J.  A.  Horbach,  exec^utor,  or  his  legal 
representatives,  in  as  good  condition  as  the  same  were  when 
entered  upon. 

''And  it  is  further  expressly  agreed  and  understood  by 
and  between  the  parties  hereto,  that  in  case  the  rent  above 
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reserved^  or  any  part  thereof,  be  not  paid  at  the  time  the 
same  becomes  due  and  payable,  or  if  any  other  condition  or 
agreement  herein  contained  on  the  part  or  behalf  of  the 
said  Lew  Schields  be  not  by  him  fiilly  complied  with  and 
performed,  then  and  in  that  case  the  said  J.  A.  Horbediy 
executor,  or  his  agent,  shall  have  the  right  at  their  option 
to  declare  this  lease  at  an  end,  and  thereby  cancel  and 
annul  the  same,  and  to  retake  immediate  possession  of  the 
said  premises,  and  to  put  out  and  remove  any  person  oo- 
cupying  the  same. 

''It  is  understood  that  the  covenants  and  agreements  in 
this  lease  shall  succeed  to  and  be  binding  upon  the  respec- 
tive heirs,  executors,  administrators,  and  assigns  of  the 
parties  hereto.  J.  A.  Horbach, 

"  JEp'r  of  Estate  of  A.  Horbach,  Dec^d. 

"  Louis  Schields. 
"  In  presence  of 

"J.  BUDD." 

There  is  a  receipt  of  Horbach  to  Schields  in  the  record 
as  follows : 

^*  Received  on  settlement  of  Lewis  Schields,  March  3, 
1875,  after  paying  his  note  and  interest  from  January  17, 
1874:  By  balance  of  |110  pd.  to  K.  Feb'y  1,  '  75,  and 
bill  of  work,  $94.35,  in  1874.  The  sum  of  $123.20  to  his 
credit;  also,  received  of  him  to  collect  note  $25  E.  C. 
El-fling,  and  also  a  second  note  $25  of  E.  C.  Erfling  and 
order  on  Shropshire  to  collect  $55.23;  also  hold  assigned 
to  W.  I.  Kennedy  to  collect  judgment  against  E.  Crelghton 
and  Unitarian  church  and  mechanic's  lien  on  Union  Brew- 
ery over  $400  and  int.  to  collect  for  him  and  Vanda- 
maker  claim.  J.  A.  Horbach.  *' 

There  is  also  a  credit  September  30,  1875,  in  favor  of 
Schields  of  $83.55  for  labor  and  material,  and  a  like  credit 
in  October,  1875,  of  $29.10. 

August  24,  1876,  the  plaintiff  is  credited  on  account 
$181.35. 
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April  15, 1879,  he  is  credited  on  account  (11. 

September  30,  1879,  he  ie  also  credited  on  account  |S6. 

September  30,  1879,  to  credit,  $35. 

December  31,  1879,  there  is  a  credit  of  $41.10. 

June  10,  1882,  account  of  Clemmens,  $86. 

December  30,  1884,  credit  on  account,  $46. 

The  testimony  also  shows  that  the  defendant  collected 
the  Erfling  claims,  $50;  the  Shropshire  daim,  $55.23,  and 
$206.10  of  the  lien  on  the  brewery,  and  all  or  nearly  all 
of  the  abovedaims  except  the  Creightonand  Yandamaker. 

The  brewery  was  burned  and  a  part  of  that  claim  thereby 
lost;  but  whether  this  loss  was  to  be  borne  by  the  plaintiff 
or  defendant  is  not  dear. 

The  defendant  therefore  received  in  moneys  and  credits 
from  the  plaintiff,  after  the  payment  of  the  note  for  $388.65, 
more  than  $900. 

Now,  to  what  purpose  was  this  money  to  be  applied? 
The  testimony  shows  that  about  January  1, 1 864,  the  plaint- 
iff rented  the  land  in  question  of  the  defendant  for  three 
years  at  a  yearly  rental  of  $35,  and  soon  afterwards  with 
the  right  to  purchase  the  land  for  $1,600;  that  the  plaint- 
iff erected  two  houses  on  the  land,  one  for  himself  and 
one  for  the  foreman  of  his  brickyard ;  that  the  plaintiff  in 
April,  1864,  moved  his  family  into  'the  house  erected  for 
himself  and  has  continued  to  reside  there  ever  since  and  it 
is  now  his  home. 

This  right  to  purchase  his  home  was  preserved  in  the 
arrangement  made  in  January,  1873,  and  the  language  of 
the  proposition  leads  us  to  infer  that  the  defendant  desired 
him  to  understand  that  he  was  friendly  to  him  and  would 
aid  him  as  far  as  possible.  In  effect  he  says  to  the  plaint- 
iff, I  waut  to  enable  you  to  purchase  your  homestead  and 
I  will  take  $1,946  with  twelve  per  cent  interest  from  this 
date,  but  in  addition  you  must  repay  me  the  taxes  on  said 
land  from  1864  with  twelve  per  cent  interest  and  this  right 
shall  continue  ''during  the  lease  he  now  holds.''     It  is 
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true  there  were  oertain  oonditions  attached  to  this  proposi- 
tioiiy  such  as  the  payment  of  the  note  within  six  months 
and  the  payment  of  one*half  of  the  purchase  money  in  an 
indefinite  time^  but  these  do  not  seem  to  be  material^  as  the 
note  was  actually  paid  and  the  payment  thereof  accepted 
and  credited,  and  time  is  not  of  the  essence  of  the  contract. 

In  Morgan  v.  Bergen,  3  Neb.,  2 1 4,  it  is  said :  "  In  equity, 
in  ordinary  cases  where  there  is  nothing  special  in  the  na- 
ture of  the  property  or  of  the  purpose  for  which  it  was  in- 
tended to  be  purchased,  although  a  particular  day  may  be 
fixed  for  the  completion  of  a  contract,  it  is  considered  that 
the  general  object  being  the  sale  of  the  estate  for  a  given 
sum,  it  is  not  an  indispensable  requisite  to  the  granting  of 
relief,  that  the  party  seeking  it  should  have  performed  pre- 
cisely at  the  day.  If  he  has  not  been  guilty  of  gross  n^- 
lect,  if  his  laches  can  be  reasonably  explained  and  be  shown 
to  be  consistent  with  fairness  and  good  faith,  a  court  of 
equity  will  still  afford  relief;  but  the  parties  may  make 
time  the  essence  of  the  contract,  so  that  if  thera  be  a  de- 
fault at  the  day,  without  any  just  excuse  and  without  any 
waiver  afterwards,  the  court  will  not  interfere  to  help  the 
party  in  default.  {WeUs  v.  Smithy  7  Paige,  22;  Benedict  v. 
Lyrich,  1  Johns.  Ch.,  370./' 

It  is  apparent  from  the  testimony  that  the  plaintiff  and 
defendant  had  had  considerable  dealings  with  each  other 
before  the  written  proposition  of  1873,  and^that  such  deal- 
ings continued  to  a  greater  or  less  extent  to  1882. 

The  parties  were  well  acquainted  apparently,  and  the  or- 
dinary mode  of  payment  adopted  by  the  plaintiff  was  to 
assign  an  account  for  labor  or  material  against  some  one  to 
the  defendant,  and  such  accounts  seem  to  have  been  accepted 
by  him  and  if  possible  collected.  It  may  be  said,  however, 
that  even  if  the  proposition  ran  with  the  lease  of  1873,  it 
was  terminated  on  the  taking  effect  of  the  new  lease  made 
in  1878.  Butwhv?  The  same  reasons  existed  in  1878 
for  the  purchase  by  tbe  plaintiff  of  the  homestead  that  were 
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in  foroe  in  1873.  The  principal  difference  between  the 
1878  lease  and  that  of  1873  is  that  that  of  the  later  date  is 
executed  by  the  defendant  as  executor  of  his  father's  estate 
while  that  of  1873  is  executed  in  his  own  name.  He  seems 
to  have  had  ample  authority  to  execute  the  leases  of  1864^ 
1873,88  well  as  that  of  1878,  and  there  is  nothing  to  show 
that  at  the  latter  date  it  was  the  intention  of  the  parties  to 
abandon  the  proposition  to  purchase  while  the  credits  of 
the  plaintiff  held  by  the  defendant  at  that  time  show  that 
he  is  entirely  mistaken  in  his  oral  testimony  as  to  the  con- 
dition of  the  account  between  them.  The  proposition  of 
1873  is  to  be  construed  in  the  light  of  that  of  1864.  That 
was  not  regarded  as  terminated  by  the  new  lease  of  1873, 
although  the  evidence  of  it  was  then  renewed  and  the  price 
somewhat  advanced.  The  proposition,  however,  was  to  the 
plaintiff  to  purchase  for  a  certain  price  if  he  so  elected 
during  the  leasehold  estate.  This  under  the  lease  of  1864 
evidently  was  not  r^arded  as  terminating  at  the  end  of 
three  years;  so  under  the  lease  of  1873  it  evidently  con- 
tinued for  years  beyond  the  time  expressed  therein. 

Here  was  the  lessee  in  possession  at  a  fixed  rent  with  the 
privilege  to  purchase  at  a  fixed  price  at  any  time  during 
the  lei^.  The  property  was  his  home.  He  evidently  is 
poor,  somewhat  illiterate,  and  addicted  to  the  use  of  intox- 
icating liquors.  He  seems  to  have  trusted  implicitly  in  the 
defendant,  and  it  is  evident  that  the  plaintiff  intended  his 
payments  to  be  applied  on  the  purchase. 

The  defendant  also  seems  to  have  been  anxious  to  make 
it  appear  that  the  payments  were  not  made  on  the  purchase, 
as  the  later  receipts  written  by  him  seek  to  apply  such 
payments  on  rent  and  taxes.  This  does  not  aid  him,  be- 
cause if  there  was  an  outstanding  proposition  which  the 
plaintiff  could  accept  at  any  time  during  the  existence  of 
the  lease  it  would  not  prevent  the  application  of  the  funds 
to  that  purpose  if  the  proposition  was  accepted,  while  had 
there  been  no  proposition  still  pending,  it  would  have  becu 
24 
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onneoessaiy  to  use  such  language.  The  inferenoe  therefore 
18  against  the  defendant  The  defendant  also,  according  to 
his  own  teetimonj,  recognized  the  fact  that  the  plaintiff  had 
rights  in  the  land  as  late  as  1879  or  1880,  hy  offering  to 
convey  a  lot  to  plaintiff's  wife  if  he  would  move  hb  honse 
thereon.  The  house  was  moved,  but  the  plaintiff  testifies 
that  the  cause  for  the  removal  was  the  fact  that  a  bank  of 
earth  was  so  dose  to  the  house  as  to  be  in  danger  of  fidling 
down.  The  exact  facts  in  the  matter  it  is  unneoessaiy  to 
determine.  The  exact  date  of  the  notice  to  quit  given  hj 
the  defendant  to  terminate  the  lease  does  not  appear,  but  it 
is  evident  that  the  plaintiff  before  the  termination  of  the 
lease  exercised  the  right  to  take  the  land,  and  thereupon 
brought  this  action  to  enforce  the  contract.  The  case  in 
many  of  its  features  resembles  that  oi  Smith  v.  Gibsan,  25 
I^eb.,  511;  in  which  case  it  was  held  that  the  option  to 
purchase  might  under  the  terms  of  the  lease  be  exercised 
at  any  time  during  its  existence.  The  circumstances  are 
more  favorable  to  the  lessee  in  this  case  than  in  that,  and 
the  proposition  more  liberal. 

The  defendant  well  knew  from  the  first  that  the  pliuntiff 
had  no  means  to  pay  for  the  property  in  question  except 
those  derived  from  his  labor,  and  that  in  all  probability  he 
would  not  be  paid  promptly  at  the  day.  This  had  been  his 
experience  under  the  proposition  of  1864,  yet  he  held  out 
encouragement  to  him  to  purchase  the  land,  not  only  in  the 
proposition  itself,  but  by  accepting  accounts  in  payment 
and  collecting  them.  The  proposition  was  to  continue  as 
long  as  the  lease  continued,  and  this  under  the  circum- 
stances of  the  case  was  not  terminated  by  the  lease  of 
1878.  The  defendant  has  received  part  payment  at  least 
for  the  land  and  cannot  retain  this  and  repudiate  the  con- 
tract. That  he  has  received  such  part  payment  there  is  no 
doubt  from  the  written  evidence  before  us.  The  oral  testi- 
mony of  both  the  plaintiff  and  defendant  is  subject  to  the 
imperfections  of  the  memory  of  the  witnesses  and  it  is 
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evident  that  both  have  forgotten  or  have  not  stated  some 
of  the  facts.  We  have,  therefore,  placed  our  decision  upon 
the  written  evidence  in  the  case,  the  situation  of  the  parties, 
and  facts  which  are  conceded  or  not  denied.  The  defend- 
ant has  amply  guarded  his  rights  in  the  premises  by  re- 
quiring the  payment  of  interest  at  twelve  per  cent  and  the 
repayment  of  all  taxes  with  interest  at  that  rate. 

The  amount  due,  both  on  the  contract  and  for  taxes  with 
interest,  must  be  paid  by  the  plaintiff  before  he  is  entitled 
to  a  conveyance. 

The  amount  of  taxes  due  on  this  particular  piece  of  land 
does  not  appear;  neither  can  we  determine  from  the  record 
the  exact  amount  paid  by  the  plaintiff  to  the  defendant. 

A  reference  will  therefore  be  ordered  to  ascertain  both 
amounts  and  the  amount  due  the  defendant  upon  the  con- 
tract with  twelve  per  cent  interest,  both  on  the  amount  due 
for  purchase  money  and  on  taxes. 

The  judgment  of  the  district  court  is  reversed,  and  upon 
the  payment  by  the  plaintiff  to  the  clerk  of  this  court  of  the 
amount  found  due  within  six  months  after  the  confirmation 
of  the  report  of  the  referee  the  defendant  will  convey  said 
land  to  the  plaintiff,  or  in  case  of  his  neglect  to  do  so  for 
ten  days  this  decree  shall  operate  as  a  conveyance. 

RoUin  M.  Strong  is  hereby  appointed  referee  to  take  tes- 
timony and  report  to  this  court  within  thirty  days. 

Judgment  accordingly, 
Cobb,  J.,' concurs. 

Reese,  Ch.  J.,  dissenting. 

Not  being  able  to  agree  with  my  associates  in  the  con- 
clusion reached  in  this  case,  I  will  briefly  give  my  reasons 
for  such  dissent. 

Of  the  oral  evidence  submitted  to  the  trial  court  it  was 
testified  in  substance  by  plaintiff  that  be  had  practically 
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complied  with  the  terms  of  this  last  agreement ;  that  he 
had  paid  large  amounts  to  defendant,  consisting  of  cash, 
labor,  and  the  assignments  of  certain  claims  which  had  been 
collected  and  appropriated  by  defendant,  until  he  had  com- 
plied with  the  terms  in  the  contract;  that  it  was  understood 
and  agreed  that  all  of  the  payments  and  transactions  be- 
tween them  by  which  defendant  received  money  were  to  be 
applied  to  the  purchase  price  of  the  land. 

Upon  the  other  hand  it  was  testified  by  defendant  that 
plaintiff  had  not  complied  with  the  terms  of  the  contract; 
that  the  note  for  f  383.05  was  not  paid  for  more  than  a  year 
after  the  execution  of  the  contract,  and  that  all  payments 
made  by  plaintiff  to  him  were  expressly  made  to  be  applied 
upon  the  rent. 

Upon  every  material  inquiry  in  the  case,  from  beginning 
to  end,  there  was  a  sharp  conflict  in  the  testimony  of  the 
two  witnesses,  that  of  defendant  being  supported  in  many 
instances  by  receipts  executed  by  plaintiff,  showing  u|K)n 
their  face  that  the  money  was  to  be  applied  to  the  payment 
of  taxes  and  rent  for  the  ground  in  dispute.  A  large 
number  of  these  were  introduced  in  evidence,  nearly  all 
of  which  show  the  appropriation  of  money  in  that  way  by 
plaintiff. 

It  is  true  that  plaintiff  in  his  evidence  had  testified  that 
defendant  prepared  all  these  agreements  in  writing  for  him 
to  sign ;  that  he  signed  them  in  many  instances  without 
reading  them  and  without  knowing  their  contents,  and  that 
he  was  not  aware  at  the  time  the  payments  were  made  that 
defendant  claimed  to  apply  in  the  way  in  which  it  is  stip- 
ulated in  the  receipt 

Upon  the  other  hand  defendant  testified  positively  and 
directly  that  many  of  the  receipts  were  read  by  plaintiff, 
and  those  which  were  not  read  by  him  were  read  to  him, 
and  that  he  was  fully  aware  of  their  contents. 

The  whole  matter  was  peculiarly  within  the  discretion 
of  the  district  court.     The  witnesses  were  before  him;  he 
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saw  and  heard  than  testify,  and  we  are  unable  to  say  that 
the  finding  was  unsupported  by  the  evid^ioe. 

Assuming  that  the  facts  were  as  stated  by  defendant,  and 
of  this  the  trial  court  was  the  judge,  all  other  questions 
become  immaterial  to  a  decision  of  the  case.  Whatever 
may  be  the  right  of  action  of  plaintiff  as  against  defendant 
for  the  money  had  and  received  by  him,  if  more  than  the 
amount  actually  due,  need  not  be  here  considered^  as  he 
doubtless  has  a  remedy.* 


E.  A.  Bowen  v.  Fayette  L  Foes.  »  ^ 

[FiLim  Dkcembeb  31, 1889.] 

Married  Women :  Joikt  Contbaot  :  Lf  ability.  In  an  action 
on  a  promiBsorj  note  signed  jointly  by  hnaband  and  wife,  it  was 
alleged  in  the  petition,  in  substance,  that  the  note  was  given  for 
a  debt  contracted  by  the  wife.  This  was  denied  in  her  answer 
and  she  pleaded  that  she  signed  the  note  merely  as  snrety  for  her 
hnaband.  A  verdict  being  returned  against  her  for  the  amount 
of  the  note,  hM,  that  the  testimony  sustained  the  yerdict. 

Error  to  the  district  court  for  Saline  oounty.  Tried 
below  before  Morris,  J. 

Abbott  &  Abbott,  for  plaintiff  in  error: 

A  married  woman  is  still  under  disabilities.  To  charge 
her  separate  estate  the  debt  must  be  contracted  for  her  ben- 
efit and  on  the  credit  of  such  estate.  {Yale  v.  Dederer,  18 
N.  Y.,  265  [72  Am.  Dec.,  503] ;  HaU  v.  Christy,  8  Neb., 
264;  Savings  Bank  v,  Scott,  10  Id.,  83 ;  Barnum  v.  Young, 
Id.,  309 ;  Kan.  Mfg.  Co.  v.  Gaudy,  11  Id.,  448 ;  GiUes- 
pie  V.  Smith,  20  Id.,  455.)     The  note  is  signed  by  the  hus- 

*A  rehearing  of  the  case  was  subsequently  granted  and  the  judg- 
ment of  the  court  below  affirmed  October  7, 1890. 
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band  in  the  ordinary  form^  and  by  the  wife  as  surety; 
henoe,  aside  from  the  evidenoe,  the  legal  presumption  is 
that  she  is  a  surety  only, 

Dawea  A  Fom,  contra: 

The  sole  question  is  one  of  fact  and  the  jury  found  that 
Mrs.  Bowen  borrowed  the  money  in  her  name  and  on  the 
credit  of  her  individual  property  alone.  The  status  of  a 
married  woman  with  reference  to  her  separate  estate  is  that 
of  a  feme-^ole,  ( Webb  v,  Hoaelton,  4  Neb.,  815;  Daois  v. 
Bank,  6  Id.,  246 ;  Oregory  v.  Hartley,  6  Id.,  363,  and 
Nebraska  cases  cited  by  counsel  for  plaintiff  in  error.) 

Maxwell,  J. 

This  action  was  brought  by  the  defendant  in  error  against 
the  plaintiff  in  error  upon  a  promissory  note  as  follows: 

"1100.  Crete,  Neb.,  Nov.  27,  1882. 

''On  or  before  the  27th  day  of  November,  1883,  for 
value  received  in  one  spring  buggy,  we  promise  to  pay  F. 
I.  Foss,  or  order,  one  hundred  dollars,  with  interest  at  ten 
per  cent  from  date,  payable  at  State  Bank  in  Crete. 

''The  express  condition  of  the  sale  and  purchase  of  the 

above  property  is  such  that  the  ownership  does  not  pass 

from  said until  this  note  and  interest  is  paid  in 

full ;  that  the  said has  full  power  to  declare  this 

note  due  and  to  take  possession  of  said  property  at  any 

time  that  they  deem  themselves  insecure,  even  before  the 

maturity  of  this  note.  D.  Bowen. 

*'E.  A.  Bowen. 
"P.  O.,  DeWitt.'' 

On  the  trial  of  the  cause  an  amended  petition  was  filed 
by  leave  of  the  court  as  follows: 

"That  on  the  27th  day  of  November,  1882,  said  defend- 
ants made  and  executed  and  delivered  to  the  plaintiff  their 
promissory  note  for  the  sum  of  $100,  bearing  ten  per  cent 
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interest  from  date^  no  part  of  which  has  been  paid,  and 
there  is  now  due  the  sum  of  $153.33  upon  the  same^  al- 
though it  has  often  been  demanded. 

^^And  that  the  said  D.  Bowen  and  E.  A.  Bowen  are,  and 
were  at  the  time  of  making  and  execution  of  said  note, 
husband  and  wife,  and  that  the  monej  for  which  said  note 
was  given  was  loaned  to  the  said  E.  A.  Bowen  by  said 
plaintiff,  upon  her  credit,  and  it  was  then  and  there  the 
intention  of  all  of  said  parties  to  charge  the  separate  estate 
of  the  said  E.  A.  Bowen  with  said  debt  evidenced  by  said 
note,  the  said  E.  A«  Bowen  being  the  principal  in  said  trans- 
action. 

^'2d.  No  part  thereof  has  been  paid,  and  there  is  now 
due  the  sum  of  $153.33  and  costs  of  suit,  for  which 
plaintiff  asks  judgment,  with  interest  at  ten  per  cent" 

To  this  petition  the  plaintiff  in  error  filed  an  answer,  in 
which  she  alleges,  in  substance,  that  she  is  a  married 
woman  living  with  her  husband,  D.  Bowen,  and  was  such 
at  the  time  of  signing  the  same;  and  that  she  signed  said 
note  as  surety  for  her  husband. 

Upon  these  issues  the  case  was  tried,  and  the  jury  re- 
turned a  verdict  in  favor  of  the  defendant  in  error  for  the 
amount  claimed,  and  a  motion  for  a  new  trial  having  been 
overruled,  judgment  was  entered  on  the  verdict 

The  testimony  of  the  defendant  in  error  tends  to  show 
that  the  indebtedness  in  question  was  incurred  for  a  new 
buggy;  that  at  the  time  of  the  purchase  the  plaintiff  in 
error  was  in  ill  health,  and  could  not  bear  the  fatigue  of 
riding  in  a  lumber  wagon  ;  that  the  defendant  in  error  had 
in  his  hands  for  collection  certain  debts  due  her  in  Ohio, 
amounting  to  about  $400 ;  that  the  husband  of  the  plaint- 
iff in  error  was  not  in  a  condition  financially  to  pay  the 
debt,  and  therefore  the  credit  was  not  given  to  him  but  to 
his  wife. 

This  testimony  is  denied  by  the  plaintiff  in  error  and 
her  husband,  but  we  find  no  denial  of  the  charge,  in  sub- 
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stance^  that  the  husband  had  no  means  to  pay  a  debt  of  thb 
kind.  Thisy  we  think^  is  a  material  ciroumstanoe  in  the 
•case^  in  considering  to  whom  the  credit  was  given,  as  Mr. 
Foss  testifies  that  he  knew  that  the  wife  was  abundantly 
able,  while  the  husband  was  not  There  are  other  drcum- 
iBtanoes  tending  to  corroborate  the  testimony  of  Foss,  and 
the  verdict  seems  to  be  in  accord  with  the  justice  of  the 
case. 

The  judgment  is  therefore  affirmed. 


Judgment  affirm £]>. 


The  other  judges  concur. 


28    37» 
f>6    886 


Pbentibb  D.  Cheney,  executor,  appellanTi  t. 
James  A.  Campbell,  appelleel 


[FILID  Deosmbbb  31, 1889.] 

1.  KegotiabLe  Imrtraments:  Limitations.  In  an  aotion  to 
foreclose  a  mortgage  on  real  estate  there  were  five  notes,  each 
•  for  |60,  due  and  payable  in  one,  two,  three,  fonr,  and  fiYe  yean. 
The  notes  were  dated  Febroary  29, 1876,  and  the  sammona  ta 
the  action,  seryed  on  the  defendant,  was  dated  Febmary  9, 1888L 
Hddj  That  in  an  action  to  foreclose  the  mortgage  the  notes  con- 
tinned  as  evidence  of  the  debt  for  ten  years  from  the  time  they 
each  became  dne,  and  that  only  the  first  of  the  aboTe  notes  was 
barred. 


:  UsuBY :  Tbansfkb.   Certain  notes  given  fbr  grossly  nsnri- 

ons  interest,  and  secured  by  a  second  mortgage  on  real  estate,  were 
transferred  to  a  bona  fide  bolder  for  one-half  of  their  face  valoe, 
the  claim  of  the  purchaser  being  that  the  security  might  be  in- 
adequate. In  an  action  by  his  executor  to  foreclose  the  mort> 
gage,  hddf  that  the  same  rule  would  be  applied  as  where  the 
original  consideration  was  wholly  fraudulent,  and  the  reooveiy 
would  be  restricted  to  the  amount  paid  by  the  porohaser,  with 
legal  interest  thereon. 


k 


Vol.  28]       SEPTEMBER  TERM,  1889.  877 


Cheney  t.  OampbeU. 


Appeal  from  the  district  court  for  Bichardson  county. 
Heard  below  before  Broady,  J. 

Z.  C,  ChapmaUy  for  appellant,  cited:  Dorrington  v. 
Meyer,  8  Neb.,  214;  White  v.  Bourke,  11  Id.,  519;  Ban- 
wm  V.  Sehn^ebif  13  Id.,  74;  StudebcJcer  v.  MoCdargWy  20 
Id.,  604. 

S.  P.  Damdfiony  for  appellee. 

Maxwell^  J. 

In  the  year  1876  the  defendant  Campbell  borrowed 
$600  from  the  plaintiff  at  twenty  per  cent  interest,  and,  in 
addition  to  notes  and  a  mortgage  for  the  sum  borrowed, 
gave  five  notes  of  $60  each,  secured  by  mortgage  on  real 
estate  in  Johnson  county.  Said  notes  are  alike  except  as 
to  the  time  of  payment,  and  are  in  the  following  form : 

"160.  Tecumseh,  Neb.,  February  29,  1876. 

"Two  years  after  date,  for  value  received,  I  promise  to 
pay  to  the  order  of  P.  D.  Cheney  sixty  dollars,  payable  at 
the  office  of  Russell  &  Holmes,  without  interest  before 
maturity,  with  twelve  per  cent  per  annum  after  maturity. 

"  James  A,  Campbell." 

These  notes  were  properly  indorsed  by  Cheney,  and  he 
claims  to  have  sold  and  delivered  them  before  due  to  one 
Davis  for  a  valuable  consideration.  The  subsequent  death 
of  Davis  is  also  alleged,  and  the  appointment  of  Cheney 
as  executor  under  his  will.  The  allegations  of  the  peti- 
tion on  that  point  are  as  follows : 

"Plaintiff  avers  that  before  the  said  notes,  or  either  of 
them,  became  due,  the  same  were,  by  indorsement  of  said 
P.  D.  Cheney  for  a  valuable  consideration  indorsed,  as- 
signed, transferred,  and  delivered  to  the  said  Wm.  O. 
Davis  in  Uie  lifetime  of  the  said  Wm.  G.  Davis,  who  was 
the  lawful  holder  and  owner  of  said  notes  during  his  life- 
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time;  and  that  said  Wm.  6.  Davis  departed  this  life  on 
or  about  December  26,  A.  D.  1879,  leaving  said  notes 
among  the  l(^sets  and  effects  of  the  estate  of  the  said  Wm. 
G.  Davis,  deceased.  And  that  afterwards,  to-wit,  January, 
1880,  this  plaintiff  was  duly  and  lawfully  appointed  exe* 
cutor  of  the  said  estate  of  Wm.  G.  Davis,  as  will  more 
fully  appear  by  reference  to  the  certified  copy  of  the  letters 
testamentary  herewith  annexed.'' 

To  this  petition  Campbell  filed  an  answer,  in  which  he 
pleaded:  First,  usury  and  want  of  consideration;  and, 
Second,  the  statute  of  limitations. 

On  the  trial  of  the  cause  the  court  found  the  issues  in 
favor  of  the  defendant  and  dismissed  the  action. 

The  summons  served  on  the  defendant  was  issued  on  the 
9th  day  of  February,  1888,  so  that  under  the  provisions 
of  sections  6  and  19  of  the  Code  but  one  of  said  notes  was 
barred  by  the  statute  when  the  action  was  brought,  viz., 
the  first,  as  the  limitation  in  an  action  to  foreclose  a  mort^ 
tracre  on  real  estate  is  ten  years. 

Thi8  question  has  been  so  often  decided  by  this  court 
that  it  is  unnecessary  again  to  review  it.  For  the  purpose 
of  foreclosure  the  notes  continue  as  evidence  of  the  debt, 
for  ten  years  from  the  time  they  became  due.  {Cheney  v. 
Woodruff,  20  Neb.,  126;  Cheney  v.  Janssen,  Id.,  132; 
Studebaker  v.  McCargur,  Id.,  603;  Herdman  v.  Marshall, 
17  Id.,  259;  Cheney  v.  Cooper,  14  Id.,  418;  Stevenson  v. 
Craig,  12  Id.,  469;  Hale  v.  Christy,  8  Id.,  268.) 

All  the  testimony  as  to  the  transfer  of  the  notes  to 
Davis  is  that  of  the  plaintiff  and  his  brother.  This  testi- 
mony tends  to  show  the  notes  in  question  were  sold  and 
transferred  to  Davis  before  due  for  $150  in  cash;  that  the 
reason  Davis  refused  to  pay  more  for  them  was  that  tliey 
were  secured  by  a  second  mortgage,  and  that  there  was 
danger  that  the  security  would  be  inadequate. 

The  testimony  of  the  plaintiff  and  his  brother  was  taken 
by  depositions,  and  the  cross-examination  by  cross-inter- 
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rogations.  The  answers  to  these  are  not  very  full,  nor 
are  the  questions  as  searching  as  they  probably  would 
have  been  if  the  defendant's  attorney  had  been  personally 
present 

If  we  give  this  testimony  any  weight  whatever,  and  we 
see  no  reason  for  rejecting  it^  then  Davis  was  a  purchaser 
in  good  faith  of  the  notes  in  question. 

The  consideration  for  the  notes  in  question,  however, 
being  wholly  for  usurious  interest  not  permitted  by  law, 
the  same  rule  will  be  applied  in  cases  where  the  considera- 
tion was  wholly  fraudulent,  the  purchaser  will  be  per- 
mitted to  recover  the  amount  paid  by  Davis  with  lawful 
interest  thereon.  (DeKay  v.  Hackenaaek,  38  N.  J.  Eq., 
158;  Huff  V,  Wagner y  63  Barb.,  215;  Petty  v.  Hannumy 
2  Humph.,  102.)  The  same  principle  is  recognized  in 
Williams  v.  Smithy  2  Hill,  301 ;  Buchier  v*  Jon^Sy  1  Mo. 
App.,  538;  Holeman  v.  Hobsorty  8  Humph.,  127;  Wiffen 
V.  Robert8y  1  Esp.,  261. 

The  plaintiff  is  entitled  to  recover  the  amount  paid  by 
the  testator  for  said  notes  with  lawful  interest  thereon, 
and  as  the  mortgage  was  executed  while  the  act  providing 
for  an  attorney's  fee  was  in  force,  and  the  mortgage  pro- 
vides for  a  fee  of  $25  in  case  an  action  to  foreclose  the 
mortgage  is  brought  and  decree  obtained,  a  fee  of  that  sum 
is  hereby  allowed  to  be  charged  as  costs  in  the  case. 

The  judgment  of  the  district  court  is  reversed  and  a  de* 
cree  will  be  entered  in  this  court  for  $120,  with  interest 
thereon  to  date. 

Judgment  acx^obdinglt. 


Ths  other  judges  concur. 
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Charlbb  B.  Rice  y.  John  Saxost. 

[Filed  Decembeb  31, 1889.] 

1.  Wills :  Trusts  :  Dbsobnt.  One  H.,  having  a  child  by  m  former 
marriage,  contracted  a  second  marriage  in  1869  or  1870.  The 
iaeae  of  this  marriage  was  one  son.  Afterwards  the  &iher  made 
a  will  in  which  he  bequeathed  his  real  estate  toa  tmstee  for  the 
nae  of  his  wife  during  the  time  she  should  remain  his  widow, 
and  soon  thereafter  died.  The  power  to  dispose  of  the  property, 
if  it  existed  under  the  will,  was  not  exercised.  In  1877  the 
widow  married  one  M.,  and  the  trust  estate  thereupon  came  to 
an  end,  and  the  heirs  of  H.  were  entitled  to  the  property.  In 
1881  the  son  of  H.,  the  sole  issue  of  the  second  marriage,  died, 
unmarried,  and  without  issue.  Hdd,  That  the  estate  of  said 
ion  descended  in  equal  proportiona  to  the  mother  and  aiater  of 
said 


%  :  DoWEB.    The  fiMst  that  the  widow  had  elected  to  take 

under  the  will  instead  of  claiming  dower  in  the  estate,  merely 
precluded  her  from  claiming  aught  against  the  heirs  not  pro- 
Tided  for  in  the  will,  but  did  not  debar  her  of  an  estate  of  inher- 
itance from  her  son  of  the  property  mentioned  in  the  wilL 

Ekror  to  the  district  oourt  for  Jefferson  ooimtj.  Tried 
below  before  Morkis,  J. 

Charles  B.  RioCj  pro  ae: 

The  provision  in  the  will  directing  that  the  real  estate 
should  descend  to  the  "  l^al  heirs"  was  void  in  so  far  as  it 
attempted  to  create  an  estate  by  purchase.  Where  a  devise 
purports  to  give  to  an  heir  an  estate  which  is  precisely  the 
same  as  the  one  he  would  inherit,  he  will  take  by  descent 
and  not  by  purchase,  (4  Kent's  Com.,  606-7 ;  1  Chitty's 
Blackstone,  194;  1  Jarman,  Wills,  75;  Hilliard,  Real 
Property,  628-9;  Oilpin  v.  HoUingsworth,  3  Md.,  190 
[56  Am.  Dec,  787],  EUis  v.  Page,  7  Cush.  [Mass.],  161; 
Faraon  v.  Winaloto,  6  Mass.,  178;  Whitney  v.  Whitney,  14 
Mass.,  90;  Hubbard  v.  Rawaon,  4  Gray  [Mass.],    242; 
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Sedgwick  o.  Minot,  6  Allen  [Mass.],  171 ;  Watej-s  v.  Stich- 
ney,12  Id.,  1;  Ward  v.  Slowe,  2  Dev.  Eq.  [N.  Car.],  509 
[27  Am.  Dec.,  288]).  As  John  Edward  Hughes  died  with- 
out issue  and  unmarried,  all  his  estate  inherited  from  his 
deceased  father  descended  to  his  surviving  sister,  Eliza  J. 
Hughes.  (Corap.  Stats.,  ch.  23,  sec.  30.)  Plaintiff  in  error, 
as  the  owner  of  all  the  interest  in  said  real  estkte  which 
Eliza  J.  Hughes  inherited,  is  entitled  to  the  same.  Clara 
McCarroIl,  formerly  Clara  Hughes,  having  accepted  the 
provisions  of  the  will  of  John  Hughes  in  lieu  of  dower, 
was  not  entitled  to  any  further  share  in  the  latter's  estate, 
and  all  deeds  made  by  her  and  her  grantees,  under  whom 
defendant  in  error  claims,  should  be  declared  null  and  void. 

JohnBaxon^  contra: 

The  heirs  could  only  have  taken  by  purchase,  since  the 
devise  was  not  to  the  testator's  heirs  but  to  an  executor 
named  in  the  will  who  took  the  whole  estate  in  trust  and 
for  specified  purposes.  {Estate  of  Delany,  49  Cal.,  76; 
Herrick  &  Doxsee,  Prob.  L.  &  P.,  113,  and  cases  cited.) 
And  the  devise  contained  not  a  particular  estate  with  an 
outstanding  reversion,  but  all  '^  the  estate  of  the  devisor.'' 
(Comp.  Stats.,  ch.  23,  sec.  124;  lAtUe  v.  Oiles,  26  Neb., 
313.)  When  the  trust  estate  terminated,  it  became,  and  yet 
is,  the  duty  of  the  trustee  to  make  conveyances  to  the  legal 
heirs.  (Gary,  Probate  Law,  sec.  755,  and  notes.) 

Maxwell,  J. 

The  plaintiff  brought  an  action  in  the  district  court  of 
Jefferson  county  to  quiet  his  title  to  certain  real  estate 
therein.  The  defendant  filed  a  petition  to  intervene  in  the 
case,  which  was  sustained.  On  the  trial  of  the  cause  the 
court  made  special  findings  as  follows: 

"  First — That  Eliza  J.  Compton,  formerly  Hughes,  is  the 
legitimate  child  of  John  Hughes,  deceased,  and  that  John 
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Edward  Hughes^  deceased^  was  the  I^itimate  child  of  John 
Hughes,  deceased;  that  both  of  said  children  were  living 
at  the  time  of  the  death  of  said  John  Hughes,  and  were 
his  only  heirs — Eliza  J.  being  his  only  child  and  daughter 
by  his  first  wife,  and  John  Edward  the  only  diild  of  his 
second  marriage. 

'^Second — That  John  Hughes  was  divorced  from  his 
first  wife  in  November,  1869,  and  afterwards  intermarried 
with  one  Clara  Slocumb,  who  was  his  lawful  wife  at  the 
time  of  his  death  and  the  mother  of  John  Edward  Hughes, 
and  that  said  Clara  afterwards  intermarried  with  one  Mc- 
Carroll  on  the  —  day  of j  1877. 

''Third— That  John  Hughes  died  on  the  12th  day  of 
March,  1873,  leaving  a  last  will  and  testament,  which  was 
duly  proved  and  allowed  in  the  probate  court  of  Jefferson 
county,  Nebraska,  on  the  17th  day  of  April,  1873. 

''Fourth — That  at  the  time  of  his  death  said  John 
Hughes  was  the  owner  in  fee  simple  of  the  northeast 
quarter  of  section  23,  town  2  north,  range  3  east,  of  the 
6th  P.  M.,  in  Jefferson  county;  that  the  trust  estate  cre- 
ated by  said  will  in  the  executor  of  said  will,  John  Friday, 
ceased  and  determined  on  the  marriage  of  said  Clara 
Hughes  to  said  McCarroll,  and  that  said  John  Hughes, 
deceased,  intended  by  the  terms  of  said  will  to  include  both 
of  his  said  children,  Eliza  J.  Hughes  and  John  Edward 
Hughes,  in  the  disposition  of  his  estate,  and  that  on  the 
determination  of  said  trust  estate  each  of  said  children  be- 
came entitled  to  one  undivided  one-half  of  said  real  estate. 

"Fifth— That  John  Edward  Hughes  died  on  the  9th 
day  of  July,  1881 ;  that  at  the  time  of  his  death  he  was  a 
minor  and  unmarried,  and  that  he  left  surviving  him  his 
sister,  Eliza  Jane  Hughes,  and  his  mother,  Clara  McCar- 
roll, and  that  he  died  intestate  and  without  issue,  and  pos- 
sessed of  no  property  other  than  his  interest  in  the  real 
estate  aforesaid. 

"  That  Charles  B.  Rice  is  the  owner  of  all  the  interest 
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in  said  real  estate  that  Eliza  J.  Compton  was  entitled  to  at 
the  deatli  of  John  Edward  Hughes,  and  that  John  Saxon 
is  the  owner  of  all  the  interest  in  said  real  estate  that  Clara 
McCarroll  was  entitled  to  at  said  time. 

''As  a  conclusion  of  law,  that  plaintiff  Charles  B.  Bice 
is  entitled  to  and  is  the  owner  of  an  undivided  three-fourths 
interest  in  and  to  the  real  estate  in  controversy,  as  the 
grantee  of  Eliza  J.  Compton,  formerly  Eliza  J.  Hughes. 

''  That  defendant  John  Saxon,  as  the  grantee  of  Clara 
McCarroll,  is  entitled  to  and  is  the  owner  of  an  undivided 
one-fourth  interest  in  and  to  said  real  estate. 

''Whereupon  it  is  considered,  adjudged,  and  decreed  by 
the  court  that  the  title  of  the  plaintiff  Chas.  B.  Rice  be, 
and  is  hereby,  quieted,  confirmed,  and  established  in  and 
to  an  undivided  three-fourths  in  the  northeast  quarter  of 
section  23,  township  2  north,  range  3  east,  of  the  6th  P. 
M.,  Jefferson  county ;  that  the  title  of  the  defendant  Johli 
Saxon  be,  and  is  hereby,  quieted,  confirmed,  and  established 
in  and  to  an  undivided  one-fourth  of  said  real  estate;  that 
the  defendants  Albert  T.  ShuU,  Chas.  S.  Carr,  Henry 
L.  McClore,  Edward  Hughes,  William  H.  Snell,  Alice 
Donnelly,  Barney  Carroll,  Clara  McCarroll,  formerly 
Clara  Hughes,  or  any  of  them,  have  no  title  or  estate  at 
law  or  in  equity  in  or  to  said  premises,  and  they  and  each 
of  them  are  hereby  restrained  from  asserting  any  tide 
thereto  or  interest  therein.'' 

There  is  no  bill  of  exceptions  and  the  case  is  submitted 
to  the  court  on  the  findings  of  fact  and  conclusions  of  law 
of  the  court. 

We  must  assume  that  the  findings  of  fact  are  satisfactory 
to  both  parties,  there  being  no  foundations  laid  to  review 
the  same. 

Taking  the  findings  of  fact  as  correct,  the  estate  be- 
queathed to  Clara  Slocumb  Hughes,  in  the  land  in  question^ 
was  to  oontinue  only  during  the  time  that  she  should  re- 
main a  widow.     There  appears  to  have  been  no  power  of 
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disposition  of  the  property,  or  if  so,  it  was  not  exercised, 
henoe  that  question  need  not  be  considered.  In  1877  she 
married  again  and  her  direct  interest  in  the  estate  ceased. 
The  estate  then  belonged  to  the  heirs  of  John  Hughes,  one 
of  which  was  John  Edward  Hughes,  the  son  of  Clara 
Slocumb  Hughes.  He  died  in  1881.  Upon  his  death  his 
estate  descended,  under  the  laws  of  the  state,  to  those  entitled 
thereunder  to  inherit. 

Sec  30  of  chap.  23,  Comp.  Stats.,  1887  provides  that 
^'  When  any  person  shall  die  seized  of  any  lands,  tenements, 
or  hereditaments,  or  of  any  rights  thereto,  or  entitled  to 
any  interests  therein  in  fee  simple,  or  for  the  life  of  another 
not  having  lawfully  devised  the  same,  they  shall  descend, 
subject  to  his  debts,  in  the  manner  following: 

"First — In  equal  shares  to  his  children,  and  to  the  law- 
ful issue  of  any  deceased  child,  by  right  of  representation ; 
and  if  there  be  no  child  of  the  intestate  living  at  his 
death,  his  estate  shall  desceud  to  all  his  other  lineal  descend- 
ants ;  and  if  all  the  said  descendants  are  in  the  same  de- 
gree of  kindred  to  the  intestate,  they  shall  have  the  estate 
equally.     *     *     ♦ 

"S€KX>nd — If  he  shall  have,  no  issue,  his  estate  shall 
descend  to  his  widow  during  her  natui^l  lifetime;  and 
after  her  decrease,  to  his  father;  and  if  he  shall  have  no 
issue  nor  widow,  his  estate  shall  descend  to  his  father. 

"Third — If  he  shall  have  no  issue,  nor  widow,  nor 
father,  his  estate  shall  descend  in  equal  shares  to  his 
brothers  and  sisters,  and  to  the  children  of  any  deceased 
brother  or  sister,  by  right  of  representation ;  Provided^  That 
if  he  shall  have  a  mother  also,  she  shall  take  an  equal  share 
with  His  brothers  and  sisters. 

"Fourth — If  the  intestite  shall  leave  no  issue,  nor 
widow,  nor  father,  and  no  brother  nor  sister  living,  at  his 
death,  his  estate  shall  descend  to  his  mother,  to  the  exclu- 
sion of  the  issue,  if  any,  of  the  deceased  brother  and  sister. 

"Fifth — If  the  intestate  shall  leave  no  issue,  nor  widow, 
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and  no  father,  mother^  brother,  nor  sister,  his  estate  shall 
descend  to  his  next  of  kin,  in  equal  degree,  excepting  that 
when  there  are  two  or  more  collateral  kindred  ip  equal  de- 
gree, but  claiming  through  different  ancestors,  those  who 
claim  through  the  nearest  ancestor  shall  be  preferred  to 
those  claiming  through  an  ancestor  more  remote. 

"iVoindiny,  hovoever,  Sixth — If  any  person  shall  die, 
leaving  several  children,  or  leaving  one  child,  and  the  is- 
sue of  one  or  more  other  children,  and  anj  such  surviving 
child,  shall  die  under  age,  and  not  having  been  married,  all 
the  estate  that  came  to  the  deceased  child  by  inheritanoe 
from  such  deceased  parent  shall  descend,  in  equal  shares, 
to  the  other  children  of  the  same  parent,  and  to  the  issue 
of  any  such  other  children  who  shall  have  died,  by  right 
of  representation. 

"Seventh — If  at  the  death  of  such  child  who  shall  die 
under  age,  and  not  having  been  married,  all  the  other 
children  of  his  said  parent  shall  also  be  dead,  and  any  of 
them  shall  have  left  issue,  the  estate  that  came  to  said 
child  by  inheritance  from  his  said  parent  shall  descend  to 
all  the  issue  of  other  children  of  the  same  parent,  and  if 
all  the  said  issue  are  in  the  same  d^ree  of  kindred  to  said 
child,  they  shall  share  the  said  estate  equally,  otherwise 
they  shall  take  according  to  the  right  of  representation. 

"  Eighth  —  If  the  intestate  shall  leave  a  widow  and  no 
kindred,  his  estate  shall  descend  to  such  widow. 

"Ninth — If  the  intestate  shall  have  no  widow  nor  kin- 
dred, his  estate  shall  escheat  to  the  people  of  this  state.'' 

The  fact  that  Mrs.  Hughes  accepted  the  provisions  made 
for  her  in  the  will  of  her  husband  in  lieu  of  dower  did  not 
debar  her  from  taking  a  part  of  that  property  by  inheritance 
from  her  own  son.  In  other  words,  by  accepting  the  pro- 
visions of  the  will  in  lieu  of  dower,  as  between  the  heirs 
at  law  and  herself,  she  could  claim  nothing  pertaining  to 
the  estate  except  in  accordance  with  the  terms  of  the  will. 

When,  however,  the  provisions  of  the  will  lapsed  by  her 
25 
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marriage,  the  heirs  of  the  estate  of  John  Haghes  became 
entitled  to  the  same.  One  of  those  heirs  was  the  child  of 
Clara  Slocumb  Hughes,  and  as  such  child  died  dnring  its 
minority  unmarried,  and  without  issue,  his  estate  descended 
one-half  to  his  mother  and  the  other  half  to  his  sister. 

A  large  number  of  questions  are  discussed  in  one  of  the 
briefs  before  us,  but  as  they  do  not  arise  on  record  before 
us  they  will  not  be  considered.  The  plaintiff  therefore  is 
entitled  to  three-fourths  of  the  real  estate  and  the  defend- 
ant one-fourth. 
•    The  judgment  of  the  di8tr|ot  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


Jaoob  Wicks  et  aii.  y.  Levi  Nedbow  et  au 

[Filed  Degembeb  31, 1889.] 

1.  Beligious  Societies:  Pbopbbtt:  PABTmov.  In  the  jmt 
1878  two  acres  of  land  were  oonveyed  to  traateee  for  the  Ger- 
man Baptist  chnrch,  of  Falls  City,  for  cemetery  purposes.  In 
1880  a  chnrch  edifice  was  erected  for  that  society  on  said  land, 
the  fnnds  for  that  purpose  heing  raised  hy  donations  and  snh- 
scriptions  hy  members  of  the  society  and  others.  In  May,  1884, 
differences  of  an  immaterial  natnre  sprang  np  among  the  mem- 
bers, and  a  conveyance  of  an  nndiyided  half  of  the  property 
made  by  the  trustees  of  the  German  Baptist  church  to  the  trna- 
tees  of  the  Brethren  church.  This  diyision  was  acquiesced  in  by 
the  members  and  congregations  of  both  organisations  for  thiee 
years,  one  organization  occupying  the  chnrch  edifice  on  the  first 
and  third  Sundays  of  each  month,  and  the  other  on  the  second 
and  fourth.  Held,  That  the  compromise  being  apparently  fair, 
and  having  been  acquiesced  in  for  a  long  period,  it  should  not 
be  disturbed. 

8.  :  :  Sale.    It  being  impossible  to  divide  the  property 

a  judgment  directing  its  sale  and  a  division  of  the  proceeds 
would  be  sustained. 


Vol,  28]       SEPTEMBER  TEEM,  1889.  387 


Wicks  y.  Nediow. 


Appeal  from  the  district  court  for  Biehardson  county. 
Heard  below  before  Bboadt,  J. 

E.  W.  Thomas,  and  Frank  Martin,  appellants: 

The  Grerman  Baptist  church  has  legal  capacity  to  own 
the  property  described  in  the  petition.  {Trustees  v.  Froislie, 
37  Minn.,  447  [35  N.  W.  Eep.,  260].)  Seoeders  from  a 
congregation  part  with  their  interest  in  the  church  property, 
and  the  latter  belongs  to  the  portion  which  adheres  to  the 
old  doctrines.  (FemsOer  v.  Seibert,  114  Pa.  St.,  196  [6  Atl. 
Eep.,  166];  if.  E.  Church  v.  Wood,  5  Ohio,  283;  RoUman 
V.  Bariling,  22  Neb.,  412.)  The  same  is  true  where  parties 
are  excommunicated,  as  in  this  case.  {OarUn  v.  Peniek,  6 
Bush  [Ky.],  110  [9  Am.  L.  Eeg.  (N.  8.)  211];  Watson  v. 
Jones,  13  Wall.  [U.  S.],  679;  see  alsp  12  Am.  L.  Eeg. 
[N.  S.],  344.)  All  members  should  have  been  notified  of 
the  special  meeting  at  which  the  property  was  given  away. 
{People  V.  Peters,  4  Neb.,  254;  Russell  v.  State,  13  Id.,  70; 
Martin  v.  Stale,  23  Id.,  384,  and  cases  dted.) 

Isham  Reavis,  and  CI  Gillespie,  for  appellees: 

The  church  had  the  right  to  divide  the  property  between 
the  two  factions.  (Angell  &  Ames,  Corp.,  sec.  194;  Keyser 
V.  Stansifer,  6  Ohio,  363;  Wiswell  v.  Church,  14  Ohio  St., 
81 ;  Gartin  v.  Peniek,  supra,)  The  notice  given  at  a  reg- 
ular Sabbath  meeting  was  sufiBcient.  (Hubbard  v.  Ger- 
man Catholic  Cofig,,  34  la.,  31 ;  Eggleston  v,  Doolittie,  33 
Conn.,  396 ;  Horion  v.  Baptist  Church,  34  Vt,  309 ;  Rex 
V.  Whittaker,  9  B.  &  C.  [Eng.],  648;  Angell  &  Ames, 
Corp.,  sees.  501,  502,  505.) 

Maxwell,  J. 

This  action  was  brought  by  the  plaintiffs  against  the 
defendants  to  cancel  a  deed  to  the  defendants  and  quiet  the 
plaintiff's  title  and  possession  to  a  certain  church  edifice  in 
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Richardson  county.  The  defendants  in  their  answer  daim 
to  be  the  owners  of  an  undivided  one-half  of  the  property 
and  ask  the  court  to  order  a  partition  of  the  same.  On  the 
trial  of  the  cause  the  court  dismissed  the  petition  for  want 
of  equity,  and  as  the  building  could  not  be  divided,  ordered 
that  the  same  be  sold  and  the  proceeds  equally  divided. 

The  testimony  tends  to  show  that  in  the  year  1878  two 
acres  of  ground  were  conveyed  to  the  trustees  of  the  "Ger- 
man Baptist  church ''  of  Falls  City,  and  their  successors,  to 
be  used  by  said  church  for  cemetery  purposes,  the  consid- 
eration being  (40;  that  the  plaintiffs  thereupon  took  pos- 
session of  said  land,  and  about  the  year  1880  erected 
thereon  a  church  edifice  costing  from  $1,500  to  $2,000. 
This  money  was  raised  by  donations  and  private  subscrip- 
tions, by  members  of  the  church  and  others.  About  the 
year  1884  differences  seem  to  have  arisen  among  the  mem- 
bers, principally  in  regard  to  certain  articles  of  dress;  the 
result  was  the  conveyance  to  the  trustees  of  the  defendants 
of  an  undivided  one-half  of  the  church  property.  Both 
organizations  arranged  their  meetings  so  as  to  avoid  a  con- 
flict, one  organization  occupying  the  edifice  on  the  first  and 
third  Sundays  of  each  month,  and  the  other  on  the  second 
and  fourth.  This  arrangement  continued  from  May,  1884, 
till  the  bringing  of  this  suit,  in  April,  1888. 

The  principal  contention  of  the  plaintiffs  is  that  the 
trustees  of  the  plaintiffs  had  no  authority  to  execute  a  deed 
to  the  defendants  and  that  such  deed  is  absolutely  void. 
The  testimony  shows  that  there  is  but  little  or  no  difference 
in  the  doctrines  of  the  two  organizations,  the  principal  con- 
troversy being  over  matters  of  apparently  trifling  impor- 
tance; that  all  parties  had  contributed  to  the  erection  of 
the  building  and  all  seem  to  have  acquiesced  in  the  division 
of  the  property  and  its  use.  The  attempt  of  the  plaintiff 
to  prove  that  the  title  to  the  property  was  in  a  body  differ- 
ent from  that  of  the  trustees  of  the  plaintiff  at  the  time 
the  deed  was  executed  by  them  to  the  defendant  was  an 
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utter  failure.  The  title  seems  to  have  been  in  the  trustees 
and  their  conveyance  having  been  acquiesced  in  for  so  long  a 
time,  and  being,  so  far  as  appears,  a  justand  fair  division  of 
the  property,  we  are  not  prepared  to  say  that  the  judgment 
of  the  court  below  is  wrong,  particularly  where  the  testi- 
mony as  to  the  rights  of  the  respective  parties  is  as  meagre 
as  in  this  case.  Neither  party  seceded,  but  there  being 
differences  which  prevented  the  members  from  working  to- 
gether harmoniously,  they  compromised  their  differences  by 
dividing  the  property  and  occupying  it  on  alternate  Sun- 
days. This  compromise  was  acquiesced  in  for  so  long  a 
period  that  it  should  not  now  be  disturbed,  and  if  from  any 
cause  the  parties  have  so  far  forgotten  the  teachings  of  the 
Master  as  to  be  unable  to  dwell  together  in  unity,  then  the 
projierty  should  be  divided  that  each  organization  may 
receive  its  due  portion.  This  the  judgment  of  the  court 
below  will  accomplish.     It  is  therefore  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


Willie  Brooks  et  Aii.  v.  State  of  Nebraska. 

[Filed  December  31, 1889.] 

1.  Larceny :  Yalus  :  Evidenoe.  In  a  proaecation  for  the  lar- 
ceny of  goods,  witnesses  called  to  testify  as  to  the  valne  of  the 
property  stolen  mnst  show  that  they  possess  knowledge  of  the 
valae  of  snch  property.   (Engster  v.  State,  11  Neb.,  539.) 


:  :  .     Where  the  testimony  showed  that  the 

property  stolen  consisted  almost  wholly  of  ready  made  cloth- 
ing which  had  been  worn  on  Sundays  by  the  owner  for  about 
seven  months,  and  that  he  could  not  testify  to  its  actual  value, 
an  instruction  that  *'as  to  the  wearing  apparel  you  will  find 
its  real  value  to  the  owner  at  the  time  of  its  being  stolen,''  is 
erroneoua. 


28 
f4l2    6971 
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Error   to  the  district   court  for  Lancaster  county. 
Tried  below  before  Field,  J. 

Houston  &  Baird,  for  plaintiff  in  error. 

WiUiam  Leese^  Attorney  OenercUy  for  the  state. 

Cases  cited  by  counsel  are  referred  to  in  opinion. 

Maxwell,  J. 

The  plaintiffs  in  error  were  indicted  in  Lancaster  county 
for  willfully  and  maliciously,  in  the  day  time,  breaking  into 
the  sleeping  rooms  of  Greorge  Maxwell  and  Ed.  Thompson 
in  a  dwelling  house  in  said  county,  on  the  17th  day  of 
November,  1888,  with  the  intent  to  steal;  and  that  they 
did  at  said  time  and  place  unlawfully,  willfully,  and  felo- 
niously steal,  take,  and  carry  away  property  of  the  said 
Maxwell  and  Thompson  of  the  value  of  forty-eight  dollars. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  of 
guilty  against  both  of  the  plaintiffs  in  error,  and  found  the 
value  of  the  goods  stolen  to  be  $36.  They  were  thei*eupon 
sentenced  to  imprisonment  in  the  penitentiary  for  two  years. 

The  principal  errors  assigned  in  this  court  relate  to 
the  sufficiency  of  the  testimony,  and  to  the  giving  of  the 
seventh  paragraph  of  the  instructions. 

George  Maxwell,  a  witness  called  by  the  state,  after  testi- 
fying to  the  loss  of  the  goods  in  controversy,  testified: 

Q.  .What  is  this  suit  of  clothes  worth? 

A.  I  valued  them  at  that  time 

(Houston — I  object,  as  no  foundation  is  laid  to  show 
this  man  is  competent  to  testify  to  value.) 

Q.  Were  these  tailor  made  clothes? 

A.  No,  sir. 

Q.  Were  the  coat  and  vest? 

A.  No,  hand-me-downs. 

Q.  How  long  had  you  worn  them? 


i 
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A.  I  had  worn  them  seven  months, 
Q.  What  did  they  cost? 
A.  They  oost  me  $26. 

Q.  How  much  were  they  damaged  by  wearing? 
A.  I  had  worn  them  for  a  Sunday  suit. 
Q.  You  may  state  what  this  suit  of  clothes  were  worth 
at  the  time  they  were  taken  from  the  room. 

• 

(Houston — I  object,  till  it  is  shown  that  the  witness  is 
competent  to  testify.) 

A.  I  stated  on  my  word  and  honor  that  they  were  worth 
|20  to  me. 

Q.  Did  you  lose  anything  else? 

A.  I  lost  a  revolver. 

The  CJourt — ^Where  is  that  suit  of  clothes? 

Steabns — ^They  only  found  a  pair  of  pants. 

The  Court — ^Are  they  there? 

Stearns — Yes,  sir. 

Q.  How  long  had  yon  had  this  revolver? 

A.  Three  years. 

Q.  Would  you  recognize  it  if  you  saw  it  i^ain? 

A.  Yes,  sir« 

Q.  Is  that  it? 

A.  No,  sir. 

Q.  Did  you  find  it  again? 

A.  I  did  not  see  it  again. 

Q.  What  kind  of  a  revolver  was  that? 

A.  It  was  an  American  bull  dog. 

Q.  How  much  had  it  been  used? 

A.  I  don't  know,  prior  to  my  buying  it,  whether  it  had 
been  used  or  not.     I  said  three  years  I  had  it. 

Q.  Had  you  used  it  much? 

A.  No,  sir;  I  had  carried  it  that  length  of  time  when  I 
had  been  traveling. 

Q.  What  was  the  fair  market  value  of  that  revolver 
when  taken? 

A.  Five  dollars. 
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(Houston — I  object^  as  not  shown  oompetent  to  testify 
as  to  the  value.) 

Q.  You  bought  and  sold  revolvers  and  saw  what  they^ 
sold  for  in  the  market? 

A.  I  bought  them  and  never  sold  any. 

Q.  By  buying    them  do  you  know  what  Uiey  were 
worth  ? 

A.  Yes. 

Q.  What  was  this  revolver  worth  in  the  market? 

(Houston — ^I  object,  because  he  has  not  shown  himself 
competent  to  testify  as  to  the  value  of  these  goods.) 

Q.  State  what  the  fair  market  value  of  this  revolver 
was. 

A.  Well,  I  stated  it  was  worth  $5. 

Upon  this  testimony  the  court  instructed  the  jory  as  fol- 
lows :  ''  If  you  find  the  defendants^  or  either  of  them, 
guilty  of  larceny,  then  in  arriving  at  the  value  of  the 
goods  stolen  you  are  instructed  that  you  must  determine 
this  question  from  evidence  before  you,  the  same  as  any 
other  fact  necessary  to  the  determination  of  the  guilt  or  in- 
nocence of  the  defendants.  Nothing  must  be  assumed  or 
taken  for  granted  against  the  defendants,  and  in  fixing  the 
value  of  goods  you  must  be  satisfied,  beyond  a  reasonable ' 
doubt,  from  the  evidence  that  the  value  of  the  goods  stolen 
is  the  amount  fixed  by  you  in  your  verdict.  In  fixing  the 
value  of  goods  you  are  not  to  be  entirely  governed  by  the 
price  they  would  bring  if  sold  as  second-hand  goods,  but 
as  to  wearing  apparel  you  will  find  its  real  value  to  the 
owner  at  the  time  of  its  being  stolen,  taking  into  account 
its  cost,  the  amount  of  wear  it  has  been  shown  to  have  had, 
its  condition  as  proved  to  have  been  at  the  time  of  taking; 
as  to  the  other  property,  you  will  fix  its  value  at  such 
amount  as  you  find  from  the  evidence  such  property  has 
been  proven  to  have  been  worth  at  the  time  and  place  of 
taking." 

Now,  even  if  such  evidence  is  admissible   in  certain 
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cases  —  as  where  the  clothes  have  a  peculiar  value  from 
some  specific  cause — it  cannot  apply  to  mere  ready  made 
clothing  which  can  be  bought  at  any  clothing  house,  and 
therefore  was  not  applicable  to  this  cause.  The  seventh 
paragraph  of  the  instructions,  therefore,  was  clearly  erro- 
neous. 

Under  the  rule  announced  by  the  court  below,  a  witness, 
smarting  under  the  loss  of  his  property,  might  swear  that 
a  handkerchief  costing  50  cents  was  worth  $50  to  him,  or  a 
hat  which  cost  $3  was  worth  to  him  $300.  Such  a  rule 
practically  nlillifies  the  statute  which  makes  the  stealing  of 
the  goods  of  the  value  of  $35  a  felony. 

In  Engster  v.  State,  11  Neb.,  539,  concurred  in  by 
Judge  Cobb,  it  was  held  '^  on  the  trial  of  one  E.  for  receiv- 
ing stolen  goods  the  statute  making  the  receiving  of  such 
goods  of  the  value  of  $35  and  upwards  a  felony,  that  it 
devolved  on  the  state  to  prove  by  competent  testimony 
that  the  value  of  the  goods  was  at  least  $35.^^ 

A  witness,  before  he  is  competent  to  testify  as  to  the 
value  of  property,  must  show  by  his  testimony  that  he  has 
knowledge  of  the  value  of  such  property. 

The  rule  announced  in  that  case  is  based  on  justice  and 
should  be  adhered  to  unless  there  are  good  reasons  for 
overturning  it,  which  should  be  stated  in  the  opinion. 

In  the  brief  of  the  attorney  general  it  is  said  ^4t  is  not 
the  policy  of  the  law  to  discount  the  value  or  give  rebates 
or  special  rates  ^'  to  the  thief.  That  is  true.  But  neither 
has  a  court  any  right  or  authority,  except  mere  force,  to  de- 
clare that  a  felony  which  the  proof  fails  to  show  is  such 
under  the  statutes.  It  is  the  duty  of  courts  to  administer 
the  law,  and  it  is  a  reproach  upon  any  tribunal  to  allow  a 
fictitious  value  to  be  placed  upon  stolen  property  in  order 
to  convict  the  accused  of  an  ofiense  higher  than  the  facts 
wijl  justify. 

How  can  it  be  said  that  such  a  tribunal  is  impartial — 
holding  the  scales  of  justice  even  between  the  accused  and 
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the  state.  Had  the  legislature  intended  to  change  the  rule 
in  r^ard  to  the  mode  of  proving  values  in  cases  of  this 
kind,  no  doubt  it  would  explicitly  have  so  declared. 

The  precise  question  here  presented  was  before  this  court 
in  Engder  v.  Staity  11  Neb.,  and  it  said :  ''A  party  who  is 
permitted  to  testify  as  to  the  value  of  property  must  show 
by  his  testimony  that  he  possesses  knowledge  as  to  such 
value,  otherwise  his  testimony  is  mere  conjecture  and  is 
wholly  unreliable.  In  an  indictment  where  the  value  of 
the  property  must  be  or  exceed  $35  to  constitute  a  felony, 
such  value  must  be  proved,  like  any  other  fisict  upon  which 
a  conviction  depends,  beyond  a  reasonable  doubt.  This  is 
a  material  fact,  without  proof  of  which  the  prosecution 
must  fail.'' 

In  that  case  one  Signer  was  called  as  a  witness  on  behalf 
of  the  state  and  testified: 

Q.  Are  you  a  judge  of  clothing? 

A.  Yes,  sir,  of  mine. 

And  showing  no  other  knowledge  he  was  held  not  qual- 
ified to  testify  as  to  values. 

The  proof  in  this  case  clearly  shows  that  the  real  value 
of  the  stolen  goods  was  much  less  than  $35,  and  the  con- 
viction of  a  felony  was  wrong,  and  is  set  aside,  and  the 
cause  remanded  to  the  district  court 

ReVEBSED  Ain>  BEICANDED. 

Cobb,  J.,  concurs. 
Reese,  Ch.  J.,  dissenting. 

The  question  presented  in  the  case  is,  to  my  mind,  not 
free  from  doubt.  Upon  this  subject  here  presented  there 
is  a  dearth  of  authorities.  The  usual  rule,  and  that  declared 
by  the  opinion  in  this  case,  does  not  seem  to  have  been  fol- 
lowed in  all  cases  of  this  kind. 

In  Faixfax  v.  N.  Y.  C.  A  H.  R.  R.  R.  Co.,  73  N.  Y., 
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167,  which  was  a  civil  action  for  the  valae  of  cLthing  al- 
leged to  have  been  lost  by  the  defendant,  in  the  action,  the 
court  of  appeals,  by  Earle,  J.,  says  p.  (172) :  "  The  court  did 
not  err  in  charging  the  jnry  that  the  plaintiff  was  entitled 
to  recover  the  full  value  of  the  plothing  for  use  to  him  in 
New  York  and  not  merely  what  it  could  be  sold  for  in 
money.  The  clothing  was  made  to  fit  plaintiff,  and  had 
been  partly  worn.  It  would  sell  for  but  little  if  put  into 
market  to  be  sold  for  second-hand  clothing,  and  it  would 
be  a  wholly  inadequate  and  unjust  rule  of  compensation  to 
give  plaintiff  in  such  case  the  value  of  the  clothing  thus 
ascertained.  The  rule  must  be,  the  value  of  the  clothing 
for  use  by  the  plaintiff.  No  other  rule  would  give  him  a 
compensation  for  his  damages.  This  rule  must  be  adopted 
because  such  clothing  cannot  be  said  to  have  a  market  price, 
and  it  would  not  sell  for  what  it  was  really  worth.^' 

In  2  Bishop  on  Criminal  Procedure,  sec.  761,  the  author, 
in  discussing  this  subject,  says :  ''Any  evidence  from  which 
the  jury  can  infer  the  value  of  a  stolen  chattel  is  compe- 
tent, {Houston  V.  Stale,  13  Ark.,  66)  as:  What  the  owner 
testifies  of  its  value  to  him  (Oohen  v.  Statey  50  Ala.,  108); 
the  opinions  of  witnesses  acquainted  with  like  property,'' 
etc 

It  was  shown  upon  the  trial  what  the  clothing,  alleged 
to  have  been  stolen  by  the  plaintiffs  in  error,  had  cost 
when  it  was  purchased,  how  much  it  had  been  used,  to 
what  extent  it  was  worn,  and  its  value  to  the  owner. 

Plaintiffs  in  error  called  two  witnesses — one  a  pawn- 
broker, the  other  a  keeper  of  a  second-hand  store — and 
sought  to  prove  by  them  the  value  of  the  goods  in  the  mar- 
ket, they  placing  it  much  lower  than  the  other  witnesses. 

We  are  unable  to  see  why  the  rule  stated  in  the  author- 
ities above  cited  should  not  be  applied  to  cases  of  this  kind 
as  well  as  in  civil  cases.  The  question  to  be  decided  was, 
What  was  the  value  of  the  property  at  the  time  it  was  taken. 
That  question  would  necessarily  depend,  to  some  extent, 
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upon  what  it  would  cost  to  replace  it  with  goods  of  the  same 
quality  and  grade  as  those  taken.  The  reasonable  value 
of  the  property  would  depend  upon  the  amount  of  service 
they  could  render  to  their  owner.  The  actual  intrinsic 
value  was  to  be  ascertained.  This  could  not  be  done  by 
placing  them  in  a  second-hand  clothing  store^  or  a  pawn 
shop,  and  running  the  risk  of  finding  another  person  whom 
they  would  fit,  and  to  whom  they  would  be  as  valuable  as 
to  the  original  owner.  Again^  I  do  not  think  it  was 
shown  by  the  evidence  introduced  by  plaintiffs  in  error, 
nor  ])erhaps  could  it  be,  that  such  property  has  a  regular 
merchantable  market  value. 

As  stated  in  substance  in  the  case  above  dted,  the  cloth- 
ing was  especially  adapted  to  the  service  of  its  owner. 
For  him  the  suit  had  practically  the  same  value  as  a  new 
one,  it  having  been  worn  but  little.  Now,  to  say  that  be- 
cause there  was  no  demand  for  partly  worn  clothing,  and 
that  it  had  no  market  value  according  to  its  quality,  and 
that  as  one  method  of  disposing  of  such  property  was  by 
sacrificing  it  for  perhaps  less  than  half  what  it  was  worth 
in  a  second-hand  store,  taking  the  hazard  of  finding  an- 
other person  whom  it  would  fit,  and  to  whom  it  could  be 
sold,  the  value  must  be  fixed  by  that  standard,  rather  than 
the  intrinsic  woi*th  of  the  property,  for  the  use  to  which 
it  had  been  dedicated,  would  be  an  unjust  rule  either  in  a 
civil  action  or  a  criminal  prosecution  for  the  larceny  of 
the  property. 
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Republican  V  alley  R.  Co.  v.  Louis  Fink.  iTlwl 

67    4421 

[Filed  Decembeb  31, 1889.] 

L  Jurisdiction:  Eshnent  Domain:  Tbespass.  In  an  action  of 
trespass  against  a  railway  company  for  bnilding  a  railroad  over 
the  plaintiff's  land  withont  condemning  »  right  of  way  the  rail- 
way company,  among  other  things,  pleaded  as  a  defense  the 
previous  condemnation  of  the  right  of  way,  and  the  right  to  nse 
the  same.  Held^  That  the  issues  made  by  the  pleadings  raised 
the  question  of  title  to  said  land,  and  the  action  was  properly 
brought  in  the  district  court. 

3.  Costs.  Where  a  judgment  is  reversed  in  the  supreme  court  and 
remanded,  the  plaintiff  in  error  is  entitled  to  recover  his  costs 
which  accrue  in  said  court 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Broady,  J. 

Marqudt  &  Deweese,  {Hadett  &  Bates  with  them),  for 
plaintiff  in  error: 

The  amount  claimed  below  being  $75,  was  within  the 
jurisdiction  of  the  justice.  (Code,  sees.  906, 1103.)  Hence, 
plaintiff  below  could  not  recover  costs.  (Code,  sec.  621 ; 
Beach  v.  Cramer,  5  Neb.,  98 ;  Ray  v.  Mason,  6  Id.,  101 ; 
Moore  v.  Darrow,  11  Id.,  462;  Rosenbaum  v,  Dunston, 
16  Id.,  Ill;  Wilde  v.  Boldt,  Id.,  539.)  Statutes  provid- 
ing for  costs  must  be  strictly  construed.  (1  Bouvier,  Law 
Die,  370;  Stanton  County  v.  Madison  County^  10  Neb., 
308.) 

Pemberton  &  Bush,  cobras 

The  matter  of  costs  was  finally  adjudicated  by  the  decision 
of  the  district  judge  that  the  railroad  company  should  pay 
them,  and  this  order  could  not  be  modified  at  a  subsequent 
term,  except  for  reasons  mentioned  in  sec.  602  of  Code. 
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(Shepherd  v.  Rand,  48  Me.,  244;  Bogers  v.  Gosnell,  51 
Mo.,  468 ;  WriglU  v.  Sweet,  10  Neb.,  192;  Bogers  v.  Rm- 
sell,  11  Id.,  362;  Penn.  v.  Bridge  Co.,  18  How.  [U.  S.], 
460.)  It  is  the  amount  demanded,  not  that  recovered,  which 
furnishes  the  test  of  the  jurisdiction  of  tlie  justice.  {Nor- 
ton v.  Harty  1  Ohio,  154;  Hancock  v.  Barton,  1  S.  &  R. 
[Pa.],  269;  Wilson  v.  Daniel,  3  Dall  [U.  S.],  401 ;  Code, 
sec.  906.)  In  this  case  the  amount  demanded  exceeded 
|200. 

Maxwell,  J. 

In  1880  the  plaintiiF  was  constructing  a  railroad  from 
the  town  of  Wymore  westwardly,  and  located  its  line  over 
a  portion  of  the  defendant's  land.  The  defendant  was  a 
non-resident  of  the  state,  and  the  plaintiff,  without  taking 
the  necessary  steps  to  condemn  the  defendant's  land  by 
failing  to  publish  the  proper  notice,  built  its  road  across 
the  same.  The  defendant  thereupon  brought  an  action  of 
trespass,  and  recovered  judgment.  Both  parties  in  that 
action  seem  to  have  proved  the  damages  for  the  appropri- 
ation of  the  right  of  way. 

The  case  was  brought  into  this  court  and  reversed  for 
various  reasons,  among  others  that  the  statutory  mode  of 
condemning  the  right  of  way  was  exclusive.  (jB.  F.  B.  B 
Co.  V.  Fink,  18  Neb.,  82.) 

The  cause  was  then  remanded  to  the  district  court,  where 
a  second  trial  was  had  for  the  trespass  alone,  which  resulted 
in  a  verdict  of  $75,  upon  which  judgment  was  rendered. 
Proceedings  were  also  had  to  condemn  the  right  of  way, 
and  that  question  seems  to  have  been  adjudicated,  and  is 
not  in  this  case. 

The  court  on  rendering  judgment  in  the  trespass  case 
also  rendered  judgment  against  the  railroad  company  for 
all  the  costs  in  the  case^  including  those  in  the  supreme 
court 
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The  only  question  before  us  now  is  the  correctness  of  the 
ruling  of  the  district  court  in  awarding  the  costs.  To 
determine  this  matter  it  will  be  necessary  to  consider  the 
pleadings  in  the  case.     The  petition  is  as  follows : 

''Louis  Fink,  plaintiff  in  the  above  entitled  action, 
complains  of  the  defendant,  and  for  cause  of  action  says : 
That  heretofore,  to- wit,  at  the  time  hereinafter  mentioned 
the  defendant  was,  and  still  is,  a  corporation  duly  organized 
under  the  laws  of  the  state  of  Nebraska,  and  that  before 
and  at  the  time  of  committing  the  injury  hereinafter  com- 
plained of  the  plaintiff  was  the  owner  and  was  possessed 
of  the  following  described  real  estate,  to-wit :  The  south- 
east quarter  of  section  25,  township  2  north,  of  range  6 
east  of  6th  P.  M.,  lying  in  the  county  of  Grage,  state  of 
Nebraska;  that  the  defendant,  during  the  years  A.  D.  1880, 
1881,  and  1882  did  unlawfully,  and  with  force  and  arms, 
break,  enter,  occupy,  and  ever  since  has  occupied,  a  portion 
of  the  close  of  the  said  plaintiff,  and  then  and  there  built 
and  laid  their  line  of  railroad,  which  they  have  ever  since 
operated,  thereby  converting  to  their  own  use  4^^  acres 
of  land  out  of  the  southeast  corner  of  the  aforesaid  de- 
scribed piece  or  parcel  of  land,  whereby  the  plaintiff  for 
and  during  all  that  time  lost  and  was  deprived  of  the  use 
and  benefit  of  said  4-^  acres  of  land.  All  of  which  is  to 
the  damage  of  the  plaintiff  in  the  sum  of  $1,000."  . 

A  supplemental  petition  was  also  filed  as  follows : 

''The  plaintiff  allies  that  since  the  filing  of  the  former 
petition  in  the  action,  to  which  this  is  supplemental,  the 
said  defendant  has  wrongfully  and  unlawfully  continued, 
and  still  continues,  the  several  acts  of  trespass  charged 
against  it  in  the  former  petition  on  the  lands  and  premises 
of  the  plaintiff  and  described  in  said  petition.  Whereby 
the  plaintiff  during  all  of  which  time  lost  and  was  deprived 
of  the  beneficial  use  of  said  premises,  to  the  damage  of 
plaintiff  in  the  sum  of  $1,000.  Wherefore  the  said  plaint- 
iff prays  judgment  against  the  said  defendant  for  the  said 
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sum  of  $1^000,  in  addition  to  the  amount  prayed  for  in 
the  former  petition^  together  with  costs  of  suit'' 

Tq  these  petitions  the  plaintiff  filed  the  following  an- 
swer: 

''Now  oomes  the  defendant^  and  by  leave  of  court  makes 
the  following  amended  answer  to  the  amended  petition  filed 
by  the  plaintiff. 

''The  defendant  says  that  whether  the  plaintiff  is  the 
owner  of  the  southeast  quarter  of  section  25,  township  2 
north,  of  range  6  east  of  6th  P.  M.,  in  Gage  county,  the 
defendant  has  not  knowledge  or  information  sufiBcient  to 
form  a  belief,  and  therefore  denies  the  same;  that  defendant 

says  that  about  the  month  of ,  1880,  the  defendant 

company  located  and  constructed  a  line  of  railroad  over 
and  across  the  southeast  corner  of  the  southeast  quarter  of 
the  southeast  quarter  of  section  26,  township  2,  range  6 
east,  in  Gage  county,  and  the  said  line  of  road  has  been 
maintained  and  operated  ever  since  it  was  constructed ;  that 
prior  to  the  construction  of  said  line  of  road  over  the  said 
land,  the  defendant  endeavored  to  agree  with  the  plaintiff 
upon  the  amount  of  damages  that  should  be  paid  to  him 
for  the  right  of  way  over  and  across  the  said  line,  for  the 
location  and  construction  of  its  line  of  railroad,  and  en- 
deavored to  procure  from  the  said  plaintiff  a  right  of  way 
deed  for  said  purpose;  but  that  the  plaintiff  and  defendant 
failed  to  agree  uix>n  the  amount  of  damages  to  be  paid  for 
said  right  of  way ;  that  the  defendaut  thereupon,  and  prior 
to  the  location  and  construction  of  the  said  line  of  road, 
proceeded  to  have  the  right  of  way  condemned  over  and 
across  the  said  lands,  as  provided  by  statute,  and  the  dam- 
ages which  the  plaintiff  would  and  did  sustain,  by  reason 
of  said  location  and  construction,  and  the  right  of  way 
duly  ascertained  and  awarded*  by  commissioners  duly  ap- 
pointed by  the  county  judge  of  said  county;  that  the 
plaintiff  was  duly  notified  of  these  proceedings,  as  provided 
by  law,  and  the  commissioners  then  appointed  made  a 
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report  of  their  proceedings  in  this  matter,  and  filed  the 
same  with  the  county  judge,  awarding  to  the  plaintiff  the 
sum  of  |76,  and  that  said  amount  thus  awarded  to  him 
was  duly  deposited  with  the  county  judge  of  said  county 
for  the  plaintiff,  as  provided  by  law,  on  the  20th  day  of 
May,  1881,  and  which,  if  not  withdrawn  by  the  plaintiff^ 
still  remains  on  deposit  for  him. 

'^  Further  answering  the  said  petition  the  defendant  says 
that  the  plaintiff  ignored  the  condemnation  proceedings 
that  had  been  had  for  the  right  of  way  over  his  said  land^ 
and  claimed  that  the  same  were  ill^al ;  and  the  defendant, 
hoping  to  settle  all  controversy  on  that  point,  did,  on  the 
10th  day  of  March,  1886,  serve  the  plaintiff  personally 
with  a  new  notice  of  condemnation  proceedings  for  the 
right  of  way  over  said  land,  and  the  said  company  made 
application  to  the  county  judge  for  the  appointment  of  a 
commission  as  provided  by  law,  and  such  commission  was 
appointed  by  said  judge,  and  which  commission  proceeded, 
on  the  24th  day  of  March,  1886,  to  examine  the  plain  tiff  ^s 
premises  and  the  crossing  of  the  same  by  the  line  of  railroad, 
and  after  duly  viewing  the  same  they  awarded  damages 
to  the  plaintiff  in  the  sum  of  (152.78  including  interest  at 
the  rate  of  seven  per  cent  per  annum  from  the  time  of  the 
taking  and  appropriation  of  said  right  of  way  by  the  rail* 
road  company;  that  said  amount  thus  awarded  was  duly 
deposited  with  the  county  judge  of  said  county,  for  the  use 
of  the  plaintiff,  on  the  24th  day  of  March,  1886,  and  unless 
withdrawn  by  the  plaintiff  the  same  remains  in  deposit  for 
him. 

'^  The  defendant  therefore  says  that  the  plaintiff  has  no 
cause  of  action  against  the  defendant ;  and  the  defendant 
denies  each  and  every  all^ation  contained  in  the  plaintiff's 
petition,  except  as  hereinbefore  admitted  or  modified. 

"second  defense. 

"As  a  second  defense  of  the  plaintiff's  cause  of  action 
the  defendant  says  that  prior  to,  and  at  the  time  of  the  lo- 
26 
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cation  and  construction  of  its  line  of  road  over  the  said 
land,  the  plaintiff's  son,  Louis  H.  Fink,  resided  thereon, 
and  the  plaintiff  was  present  on  said  premises,  making  his 
liome,  while  in  this  city,  with  his  said  son,  and  efforts  were 
made  to  agree  with  the  plaintiff  for  the  right  of  way  across 
the  same;  and  while  the  plaintiff  and  defendant  disagreed 
as  to  the  amount  of  damages  that  should  be  paid,  the 
plaintiff  interposed  no  obstacle  in  the  way  of  the  construc- 
tion of  said  line  of  road,  and  made  no  objection  to  the  con- 
struction of  the  same,  but  simply  objected  to  the  amount 
of  damages  that  the  defendant  was  willing  to  pay.  The 
plaintiff  frequently  conferred  with  the  railroad  company 
in  regard  to  settling  his  claim  for  damages,  but  never  at  any 
time  objected  to  the  occupancy  of  said  right  of  way  by  the 
railroad  company  in  the  construction  of  said  line  of  road. 

^'The  defendant  therefore  avers  that  the  plaintiff  is  es- 
topped from  bringing  and  maintaining  this  action  for  dam- 
ages in  trespass  by  reason  of  the  facts  above  set  forth ;  that 
he  has  no  cause  of  action  against  the  defendant,  and  the 
court  has  no  jurisdiction  to  try  and  determine  the  damages 
claimed  by  the  plaintiff." 

It  will  be  observed  that  the  plaintiff  puts  in  issue  the 
defendant's  right  to  the  land  condemned  for  right  of  way. 
In  other  words,  the  question  of  title  to  real  estate  was 
involved  under  the  issue  made  in  the  pleadings. 

A  condemnation  of  the  right  of  way  was  pleaded,  which, 
if  legal,  would  wholly  defeat  the  action. 

The  validity  of  this  condemnation  could  not  be  deter- 
mined by  a  justice  of  the  peace,  and  necessarily  the  action 
must  be  brought  in  the  district  court,  and  therefore  a  jus- 
tice of  the  peace  had  not  jurisdiction  of  the  case. 

The  plaintiff,  however,  was  entitled  to  recover  its  costs  in 
this  court  on  the  reversal  of  the  judgment  in  its  favor,  and 
to  that  extent  the  judgment  of  the  court  below  will  be 
modified. 

Judgment  aocordinglt. 

The  other  judges  concur. 
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Chablbb  H.  Kettler  y.  C.  W.  Kettleb. 

[Filed  Dbosmbeb  31, 1889.] 

L  Partnerahip :  Aocouktino  :  Bxfbbbnos.  In  an  aotton  to  di«- 
solre  a  partnership,  and  for  an  acconnting,  the  case  was  referred 
to  a  referee,  who  made  findings  of  fact  and  in  favor  of  the  plaint- 
iff for  a  snm  in  excess  of  that  claimed  in  the  petition.  Excep- 
tions to  the  report  were  thereupon  filed,  which  were  OTermled, 
but  the  judgment  was  redneed  to  the  snm  claimed  in  the  pati* 
tion  with  interest  thereon.     Held,  No  error. 

2.  Report  and  judgment  fally  snatained  by  the  eyidence. 

Ebbob  to  the  district  court  for  Douglas  county.  Tried 
below  before  Wakeley,  J. 

Oavanaughy  Orane  A  AtweB  (with  whom  was  W.  E, 
Healey) died:  Bates,  Partnership,  sees.  312, 767  ;  Parsons, 
Partnership,  245;  Robinson  v.  (/ Connor,  12  Neb.,  405; 
Ryan  v.  Dougherty,  30  Cal.,  218;  Franeia  v.  Ames,  14 
Ind.,  251 ;  Belong  v.  Staid,  13  Kan.,  658 ;  Smith  v.  War- 
ner, 14  Mich.,  152;  Brower  v.  Kingsley,  1  Johns.  Cas. 
[N.  Y.],  334^  Hanner  v.  Coffin^  1  Or.,  99 ;  WhU^  v.  Pw- 
year,  18  Tenn.,  440. 

J.  W.  Wed,  contra,  cited :  Mills  v.  Miller,  2  Neb.,  317 ; 
Oropsey  v.  Wiggenhom,  3  Id.,  117;  Joiner  v.  Van  Alsiyne, 
20  Id.,  579  ;  Hosford  v.  Stone,  6  Id.,  378 ; '  Fox  v.  Mecham, 
Id.,  533;  Light  v,  Kennard,  11  Id.,  130;  Roggencamp  v. 
Dobb,  15  Id.,  621 ;  Ponca  v.  Crawford,  18  Id.,  551 ;  Qib- 
son  V.  Sullivan,  Id.,  558 ;  Deitrichs  v.  R,  Co.,  13  Id.,  46. 

Maxwell,  J. 

This  is  an  action  to  dissolve  the  partnership  between  the 
parties  and  for  an  accounting. 

The  plaintiff  is  the  father  of  the  defendant,  and  in  his 
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petition,  after  stating  the  formation  of  the  partnership  and 
the  amount  of  capital  put  into  the  firm  by  the  plaintiff,  he 
alleges  that  the  defendant  has  falsified  the  books  of  the  part- 
nership firm  by  making  false  and  erroneous  charges  against 
the  firm,  and  failing  and  refusing  to  make  proper  entries 
of  moneys  and  goods  received  by  defendant  on  the  part- 
nership aocount;  that  defendant  has  appropriated  to  his 
separate  use  partnership  property  and  funds  without  the 
oonsent  of  plaintiff;  that  defendant  has  conducted  himself 
with  such  great  rudeness  and  incivility  toward  plaintiff, 
who  is  defendant's  father,  as  to  make  personal  association 
as  partners  unbearable  and  unreasonable ;  that  defendant^ 
by  gross  negligence,  and  contrary  to  the  express  admoni- 
tions and  counsel  of  plaintiff,  persisted  in  giving  credit  to 
a  number  of  irresponsible  persons,  and  by  said  gross  neg- 
ligence and  headstrong  course  pursued  by  defendant  the 
partnership  firm  has  suffered  needless  losses;  that  by 
reason  of  the  facts  stated  in  paragraphs  9, 10,  and  11  hereof 
a  bitter  feeling  of  animosity  has  been  engendered  between 
plaintiff  and  defendant,  which  utterly  precludes  all  reason- 
able hope  of  reconciliation  and  friendly  co-operation. 

''Your  petitioner  further  states  that  he  is  a  man  far  ad- 
vanced in  years,  to-wit,  seventy  years  of  age,  «nd  of  feeble 
health  and  mind,  while  his  partner,  his  son,  defendant 
herein,  is  a  young  man,  to-wit,  twenty-seven  years  of  age, 
and  of  vigorous  mind  and  body ;  that  said  agreement  was 
entered  into  at  the  request  and  earnest  solication  of  defend- 
ant and  against  the  inclinations  and  by  the  reluctant  consent 
of  plaintiff ;  that  by  reason  of  defendant's  relationship  to 
plaintiff  and  of  the  great  disrepancy  l)etween  their  ages, 
and  physical  conditions  of  body  and  activities  of  mind  de- 
fendant had  at  the  time  of  entering  into  said  agreement  a 
great  and  overpowering  influence  over  plaintiff,  all  of  which 
defendant  well  knew." 

The  defendant  in  answer  to  the  petition  makes  a  number 
of  specific  denials,  among  others  the  existence  of  the  part- 
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nership,  and  pleads  losses  in  the  business.  The  cause  was 
referred  to  a  referee,  who  took  the  testimony  and  made  find-* 
ings  as  follows : 

''First— That  the  total  original  stock  was  4^1,728.3J 
of  which  the  plaintiff  put  in  $725  and  the  defendant 
$1,003.37. 

''Second — That  the  partnership  made  net  gains  over 
and  above  all  its  expenses  and  liabilities,  and  that  the  amount 
thereof  during  that  period  covered  from  December  30, 1886, 
to  June  18,  1887,  is  $517. 

"  Third  —  That  the  amount  of  the  net  assets  of  the  firm 
on  June  18,  1887,  is  $454.84. 

''  Fourth — But  that  the  net  assets  of  the  firm  on  June 
18,  1887,  should  be  the  original  capital  stock,  $1728.37 
plus  the  net  gain,  $517,  or  $2,245.37. 

"Fifth — That  there  is  a  shortage  in  the  firm's  assets,  and 
that  the  amount  thereof  is  the  difference  between  what  the 
net  assets  are,  viz.,  $454.84,  and  what  the  net  assets  should 
be,  viz.,  $2,245.37  or  $1,790.53. 

"  Sixth  —  I  find  that  C.  U.  Kettler,  the  defendant,  exer- 
cised the  general  management  and  control  of  the  business 
of  the  firm;  did  all  the  buying  for  the  firm,  and  paid  out 
all  moneys ;  was  the  sole  custodian  of  the  daily  receipts  of 
the  firm ;  made  all  deposits  in  the  bank  and  signed  all 
checks ;  in  short,  that  he  had  the  exclusive  personal  con- 
trol of  the  entire  finances  of  the  firm  from  the  beginning 
to  the  end. 

"Seventh — I  find  tdat  the  individual  interest  of  C.  H. 
Kettler,  the  plaintiff,  in  the  firm  on  June  18,  1887,  after 
all  his  share  of  the  debts  and  liabilities  are  deducted,  to  be 
the  sum  of  $901.97. 

"findings  of  law. 

"  I  find  that  C.  U.  Kettler,  the  defendant,  is  liable  for  the 
shortage  above  discovered,  viz.,  the  sum  of  $1,790.53" 

Exceptions  were  filed  to  the  report,  which  were  over- 
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raled,  but  the  claim  of  the  plaintiff  was  reduced  to  $725 
and  interest,  being  the  amount  claimed  in  the  petition. 

The  report  of  the  referee  is  veiy  full  and  the  reasons  for 
his  findings  are  set  out  at  length  therein.  Those  reasons 
in  the  main  are  correct  and  the  findings  of  fact  are  fully 
supported  by  the  evidence. 

The  judgment  is  therefore  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 


Village  op  Valparaiso  v.  Anka  Donovan. 

[Filed  Decsmbeb  31, 1889.] 

1.  Villages:  DsFBcrrTB  Sidewalks:  Persostal  Injubisb.  A 
lady  Darned  D.  in  passing  over  a  defecliye  sidewalk  in  the  Til- 
lage of  y. ,  in  consequence  of  the  defects  in  such  walk,  was  tripped 
and  thrown  down  and  sustained  injuries  whereby  she  lost  the 
use  of  her  left  hand.  She  brought  an  action  against  the  village, 
and  having  recovered  iudgment,  hM,  that  it  was  fully  bus* 
taln^  by  the  evidence. 

Error  to  the  district  court  for  Saunders  county.  Tried 
below  before  Marshall^  J. 

O.  W.  Simpson,  for  plaintiff  in  error: 

Municipal  corporations  are  not  insurers  against  acci- 
dents. [Chicago  v,  McGiven,  78  111.,  852;  Atcliison  v, 
Jensen,  21  Kan.,  576.)  Injury  alone  is  not  a  sufficient 
ground  of  recovery;  it  must  be  shown  that  the  walk  was 
dangerous,  and  that  plaintiff  in  error  had  notice.  (CUt/  of 
York  V.  SpeUman^  19  Neb.,  357;  Oity  of  Plattsmouth  v. 
Mitchell,  20  Id.,  228.)  Defendant  in  error  was  guilty  of 
contributory  negligence  and  cannot  recover.  {City  of  Lii^ 
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ocrfn  r.  Walker,  18  Neb,,  244;  Brown  v.  Kendall^  6  Gush. 
[Mass.],  292 ;  Murphy  v.  DeanCy  101  Mass.,  455 ;  Marble 
V.  Riiss,  124  Id.,  60.)  There  are  no  d^rees  of  D^ligenoe 
as  implied  by  the  thirteenth  instruction.  (A.  &  N.  R,  Q>» 
V.  Washburn,  5  Neb.,  120;  (Xiy  of  Linooln  v,  Gillilan,  18 
Id.,  117 ;  lU.  R  Co.  v.  HetheringtM,  83  111.,  510.) 

8.  H.  Somborger,  and  Allen,  Robinson  &  Reed,  oonJtrat 

Under  sees.  676  and  69,  Comp.  Stats.,  the  village  is 
liable.  {Qity  of  Omaha  v,  Olmstead,  6  Neb.,  452 ;  City  of 
Cr^  V.  ChUds,  11  Id.,  252;  City  of  Linooln  v.  Walker, 
18  Id.,  250;  Same  v.  Woodward,  19  Id.,  259;  City  of 
York  V,  Spellman,  Id.,  357 ;  City  of  PlaUsmouth  r.  Mitchell, 
20  Id.,  228 ;  Nebraska  City  v.  Rathbone,  Id.,  228.)  The 
rule  as  to  cities  applies  to  villages.  (  Village  of  Ponoa  v. 
Crawford,  18  Njeb.,  662;  VUlage  of  Orleans  v.  Perry,  24 
Id.,  831 ;  Pomfrey  v.  Saratoga  Springs,  11  N.  E.  Rep. 
[N.  Y.],  45;  Dooley  v.  SuUivan,  112  Ind.,  451 ;  14  N.  E. 
Rep.,  567 ;  Beazan  v.  Mason  dty,  58  la.,  233 ;  12  N.  W. 
Rep.,  279;  Kellogg  v.  JanesvUle,  34  Minn.,  132;  24  N. 
W.  Rep.,  359.)  Contributory  negligence  which  would 
defeat  a  recovery  must  be  such  as  helped  to  cause  the  in- 
jury. Slight  want  of  diligence  as  pointed  out  in  the  thir- 
teenth instruction  will  not  prevent  recovery.  (^Cremer  t>. 
Portland,  36  Wis.,  92;  Hammond  v.  Mukwa,  40  Id.,  35; 
Otis  V.  Janesville,  2  N.  W.  Rep.,  783;  Union  Pacific  R. 
Co.  V.  Henry,  14  Pac.  Rep.,  3.) 

Maxwell,  J. 

The  defendant  in  error  sustained  a  severe  injury  by  fall- 
ing on  a  defective  sidewalk  in  the  village  of  Valparaiso, 
and  brought  an  action  to  recover  damages  therefor.  The 
testimony  tends  to  show  that  in  consequence  of  the  injury 
the  defendant  in  error  has  lost  the  use  of  her  left  hand. 
On  the  trial  of  the  cause  the  jury  returned  a  verdict  for 
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$1,000,  and  motion  for  a  new  trial  having  been  overruled, 
judgment  was  entered  on  the  verdict 

The  character  of  the  sidewalk  where  the  injury  occurred 
is  described  by  the  witness  D.  F.  Riley,  who  at  that  time 
was  the  marshal  of  said  village.     He  testifies: 

Q.  I  will  ask  you  if  you  were  familiar  with  the  condi- 
tion of  the  sidewalk  that  runs  along  on  the  south  side  of 
block  12,  on  the  north  side  of  Second  street,  in  that  town? 

A.  Block  12,  did  you  say? 

Q.  Lot  12,  block  1, 1  think— along  lot  12,  of  block  1, 
in  the  village  of  Valparaiso,  in  this  county. 

A.  Yes,  sir;  I  know  where  it  is. 

Q.  You  knew  its  condition  at  that  time  did  you,  Mr. 
Eiley? 

A.  Well,  yes. 

Q.  You  may  state  what  its  condition  was. 

A.  Well,  it  was  broken  up  some  at  that  time. 

Q.  You  may  state  what  buildings  are  along  there,  right 
where  this  sidewalk  was,  Mr.  Riley. 

A.  Mr.  Tighe's  billiard  hall. 

Q.  Well,  after  you  leave  Mr.  Tighe's  billiard  hall  going 
east,  isn't  it? 

A.  Yes,  sir. 

Q.  How  was  the  walk  after  you  left  there,  and  when 
you  came  in  front  of  block  12,  or  lot  12,  block  1? 

A.  The  walk  in  front  of  block  12  was  rather  a  poor  walk. 

Q.  I  will  ask  you  if  the  walk  right  there — ^if  there  is 
any  kind  of  a  slope  to  it,  or  how  it  was  built;  when  you 
first  come  on  lot  12,  coming  from  the  west  to  the  east,  was 
there  a  slope  or  was  it  level? 

A.  It  sloped  down  to  the  level  with  the  ground;  the 
west  end  of  the  walk  on  the  lot  was  raised  perhaps  a  foot 
or  eighteen  inches  from  the  level  of  the  ground. 

Q.  Coming  from  the  west  and  going  east  on  that  walk, 
that  is,  on  this  lot,  what  is  the  first  building  you  happen 
on;  is  it  a  blacksmith  shop? 
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A.  Blacksmith  shop. 

Q.  Now,  how  far  is  it  from  the  door  of  this  blacksmith 
shop  until  yoa  strike  the  line  of  that  lot;  that  is,  until  yon 
strike  the  lot  that  you  have  described  as  that  billiard  hall ; 
about  how  far? 

A.  The  walk  in  front  of  the  billiard  hall? 

Q.  Yes,  sir,  until  you  happen  on  that  walk,  until  you 
strike  the  edge  of  it. 

A.  Well,  from  the  west  side  of  the  door  of  the  black- 
smith shop  to  the  walk  on  the  other  lot  is  thirteen  feet  and 
some  inches,  I  think. 

Q.  About  thirteen  feet  and  some  inches? 

A.  Yes,  sir. 

Q.  Now,  I  will  ask  you  as  to  that  one  part*  of  this  walk, 
ask  you  to  describe  to  the  jury  the  condition,  as  near  as 
you  can,  of  that  walk  along  about  the  4th  of  November, 
1887,  ft.  €.,  that  part  of  the  walk  we  have  indicated  from 
the  west  door  of  the  blacksmith  shop  until  yon  reach  the 
east  end  of  the  billiard  hall? 

A.  Well,  it  has  been  broken  up  in  pretty  bad  shape 
part  of  the  time. 

Q.  You  say  it  was  broken  up? 

A.  Yes,  sir. 

Q.  How  do  you  mean? 

A.  Why,  the  boards  were  broken  and  split. 

Q.  Were  there  any  holes  in  this  walk — ^you  mean  by 
that  expression,  were  there  any  holes  in  it? 

A.  Yes,  sir,  there  were  holes  in  it. 

Q.  Now,  I  will  ask  you,  Mr.  Riley,  of  what  material 
was  this  walk  made? 

A.  It  was  originally  made  of  fencing  boards. 

Q.  How  many  stringers  were  to  it? 

A.  Three  stringers. 

Q.  Did  it  bear  the  indication  of  ever  having  been  re- 
paired? 

A.  Yes. 
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Q.  Yoa  may  state  how  it  was  repaired  and  of  what 
Diaterial  at  this  time  that  the  indication  of  the  walk  showed 
any  repairs ;  and  of  what  material  those  repairs  had  been 
made. 

A.  Welly  it  was  repaired  with  pieces  of  dry  goods  boxes, 
with  pieces  of  old  wagon  box  boards,  that  is,  boards  where 
boxes  had  been  torn  up,  pieces  were  in  there;  the  ends 
broken  off,  boards  in  the  original  walk,  the  end  of  the 
stringers  of  the  walk,  a  space  of  aboat  six  inches  maybe, 
the  ends  broke  off  some  of  them. 

Q.  How  wide  was  the  walk  at  this  time? 

A.  In  the  first  place  the  walk  was  four  feet  wide. 

Q.  Was  it  still  that  wide  at  that  time? 

A.  Some  boards  were  pieces  about  two  feet  ten  inches, 
and  three  feet — somewhere  there,  just  as  they  happened  to 
get  hold  of  pieces  of  boards. 

Q.  How  long  had  the  walk  been  in  that  condition  be- 
fore the  4th  of  November,  1887  ? 

Q.  Oh,  it  had  been  broken  up  considerably  for  quite  a 
while  before  that;  I  don't  know  just  how  long,  but  it  had 
been  some  time. 

Q.  Was  it  long  as  a  month? 

A.  Yes,  sir,  as  long  as  two  months. 

Q.  Who  kept  that  shop  there  on  lot  12 — ^blacksmith's 
shop? 

A.  Mr.  Wells. 

Q.  Was  he  a  member  of  the  village  board  at  that  time? 

A.  Yes,  sir,  he  was  a  member  of  the  board  at  that  time. 

Q.  Now  I  will  ask  you,  Mr.  Riley,  if  you,  acting  as 
marshal,  ever  gave  notice  to  any  of  the  other  officers  of 
the  village  as  to  the  condition  of  the  sidewalks,  and  of 
this  one  spot  in  particular? 

A.  I  spoke  to  the  street  commissioner  about  it;  he  and  I 
talked  about  it  at  different  times. 

Q.  When  was  that ;  that  was  before  this  accident  occurred? 

A.  Before  the  accident  occurred. 
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Q.  Did  you  ever  speak  to  Mr.  Wells^  the  owner  of  the 
shop  there? 

A.  I  think  Mr.  Wells  and  I  had  a  talk  about  the  condi- 
tion of  the  sidewalk  there. 

Q.  Yon  may  state  if  you  ever  spoke  to  any  other  .mem- 
bers of  the  board  or  village  officers.  You  spoke  of  the 
street  commissioner  and  Mr.  Wells ;  now  you  may  state  if 
you  ever  spoke  to  any  others  in  r^ard  to  this  walk. 

A.  I  spoke  to  Mr.  Mosgrove. 

Q.  What  office  did  he  hold? 

A.  He  was  one  of  the  town  board. 

Q.  How  long  before  this  accident  did  you  speak  to  him 
about  ity  can  you  recollect? 

A.  It  was  along  sometime  near  the  time  the  accident  hap- 
pened. 

Q.  You  may  state  what  you  told  them  in  r^ard  to  the 
walk,  if  you  can  recollect? 

A.  I  donH  know  as  I  could  state  just  exactly. 

Q.  Well,  the  substance  of  it? 

A.  I  informed  them  that  the  walk  was  in  bad  shape,  and 
ought  to  be  fixed  up. 

Q.  You  informed  them  in  a  general  way  that  the  walk 
was  in  a  bad  shape  and  ought  to  be  fixed  up? 

A.  Yes,  sir. 

It  will  thus  be  seen  that  the  walk  was  in  a  dangerous  con- 
dition a  long  time  before  the  accident,  and  the  village 
authorities  had  full  notice  thereof,  but  made  no  efibrt  appar- 
ently to  have  the  same  repaired. 

The  evidence  therefore  fully  sustains  the  verdict  and  we 
see  no  error  in  the  instructions. 

The  judgment  is  therefore  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 
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Joseph  Miller,  appellee,  y.  S.  B.  Camp,  APPELLAiirr. 

[FiLBD  JakUABT  7, 1890.] 

JtlBtice'B  Court :  Appbal  Fbom:  Time.  Plaintiff  filed  his  peti- 
tion in  the  district  ooort  alleging  that  on  the  14th  day  of  Feb- 
rnai7f  1885,  he  commenced  an  action  before  a  jnstice  of  the 
peace  in  F.  county  against  the  defendant  for  the  sum  of  $47,  due 
on  final  settlement  between  the  parties;  that  defendant  appeared 
and  obtained  an  acyonmment  until  a  time  when  plaintiff  wai 
compelled  to  remove  ftom  the  county,  and  that  he  abandoned 
the  suit,  dismissed  it,  and  paid  the  costs;  that  sabseqnent 
thereto  the  defendant,  in  fraud  of  plaintiff's  right,  filed  a  coun- 
ter-claim with  the  jastioe  of  the  peace  for  $246,  and  fraudu- 
lently obtained  a  judgment  against  plaintiff  for  $199,  plaintiff 
having  in  the  meantime  changed  his  residence  to  H.  county; 
that  about  one  year  and  a  half  after  the  rendition  of  the  judg- 
ment he  was  first  made  aware  of  its  existence  by  the  levy  upon 
his  property  by  the  sheriff  of  the  county  of  his  residence;  that 
he  had  a  complete  defense  to  the  claim  of  the  defendant^  and 
had  been  damaged  by  theseisureof  his  property,  etc,— with 
prayer  for  a  decree  setting  aside  the  judgment,  and  for  general 
relief,  and  for  judgment  for  $272.  It  was  hM^  that  these  facts, 
if  proven,  would  not  authorize  the  district  court  to  grant  an  ap- 
peal fh>m  the  judgment  of  the  justice  of  the  peace  four  years 
after  its  rendition. 

Appeal  from  the  district  oourt  for  Fillmore  coanfy. 
Tried  below  before  Mobbis,  J. 

F.  B.  Donisthorpey  for  appellant. 

Geo.  E.  Banks,  and  John  D.  Carson,  for  appellee. 

Reese,  Ch.  J. 

This  action  was  instituted  in  the  district  court  of  Fill- 
more county.     The  petition  was  as  follows : 

"Plaintiff  complains  of  the  defendant  and  alleges : 
"First — That  on  or  about  the  14th  day  of  February, 
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1885^  plaintiff  oommenoed  an  action  against  defendant  in 
the  justipe  coart  before  J.  D.  Hamilton,  a  justice  of  the 
peace  in  and  for  Geneva  precinct,  in  Fillmore  county,  Ne- 
braaka^  to  recover  the  sum  of  ($47)  forty-seven  dollars, 
dae  on  final  settlement  from  defendant  for  work,  and  labor^ 
and  care  of  stock  by  plaintiff  for  defendant. 

"  Second— That  on  or  about  the  8th  day  of  March,  1 885, 
plaintiff  desiring  to  remove  from  said  county  of  Fillmore, 
and  also  learning  that  said  Silas  B.  Camp,  defendant,  was 
insolvent  and  wholly  worthless,  paid  the  accrued  costs 
and  dismissed  the  action,  and  on  or  about  the  9th  day  of 
March,  1885,  removed  to  Hitchcock  county,  Nebraska, 
and  has  continued  to  reside  in  said  county  until  the  present 
time. 

"  Third— On  or  about  the  10th  day  of  March,  1885,  de- 
fendant Silas  B.  Camp  fraudulently  filed  in  the  ofiSce  of 
said  J.  D.  Hamilton,  justice  of  tiie  peace,  a  counter-claim 
and  set-off  against  plaintiff  in  the  amount  of  ($246)  two 
hundred  and  forty-six  dollars,  and  on  or  about  the  21st 
day  of  March,  1885,  fraudulently  obtained  a  judgment 
against  the  plaintiff  for  the  sum  of  (|199)  one  hundred 
and  ninety-nine  dollars  and  costs,  taxed  at  ($10.95)  ten 
•f^  dollars.  A  transcript  of  the  proceedings  and  judg- 
ment is  hereunto  annexed,  marked  '  Exhibit  A.' 

"Fourth — Plaintiff  first  learned  of  the  filing  of  said 
counter-claim  and  set-off,  and  the  judgment  thereon  ren- 
dered, on  or  about  the  25th  day  of  November,  1887,  when 
R.  H.  Stearns,  deputy  sheriff  of  Hitchcock  county,  came 
to  the  farm  of  plaintiff  in  said  county,  representing  that  he 
had  an  execution  issued  from  the  district  court  of  Fillmore 
county,  in  favor  of  Silas  B.  Camp,  defendant,  and  levied 
upon  and  drove  away  his  stock  of  cattle  and  horses,  (17) 
seventeen  head  in  all. 

"  Fifth — Plaintiff  further  says  he  never  was  and  is  not 
now  indebted  to  defendant  in  the  sum  of  said  judgment,  nor 
the  several  sums  set  forth  in  defendant's  counter-claim  and 
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set-off,  above  referred  to,  nor  any  part  thereof;  and  has  a 
good  and  complete  defense  thereto. 

*^  Sixth — Plaintiff  sajs  that  by  reason  of  said  fraudulent 
judgment,  and  the  issaauoe  of  said  execution,  he  has  been 
greatly  damaged;  that  his  cattle  and  horses  were  driven 
about  twelve  miles,  while  cold  and  stormy,  and  were  ex- 
posed to  the  elements  about  (6)  six  days,  to  their  damage 
in  the  sum  of  ($25)  twenty-five  dollars ;  that  he  was  com- 
pelled to  employ  attorneys  to  institute  proceedings  to  pre- 
vent the  sale  of  his  said  cattle  and  horses  and  to  prosecute 
his  case,  and  has  paid  said  attorneys  in  fees  and  expenses 
the  sum  of  ($100)  one  hundred  dollara,  and  will  have  to 
pay  the  further  sum  of  fees  to  said  attorneys  and  expenses 
in  traveling  from  Hitchcock  county  to  Fillmore  county 
of  ($100)  one  hundred  dollars. 

'^  Plaintiff  prays  that  said  judgment  be  set  aside  and  de- 
clared fraudulent  and  void,  and  for  such  other  relief  as  jus- 
tice and  equity  may  require,  and  that  he  may  have  judg- 
ment against  defendant  for  the  sum  of  (|272)  two  hundred 
and  seventy-two  dollars,  and  interest  thereon  from  the  first 
day  of  December,  1887,  and  costs  of  suit" 

Defendant  answered,  admitting  the  allegations  in  para- 
graph number  one  of  the  petition,  and  that  the  counter- 
claim for  $246  was  filed  with  the  justice  of  the  peace,  and 
the  judgment  rendered  thereon  for  $199  as  alleged.  All 
other  averments  were  denied. 

A  trial  was  had  to  the  district  court,  which  resulted  in 
the  following  judgment : 

"And  now,  to-wit,  on  this  28th  day  of  May,  1889,  this 
cause  coming  on  for  hearing,  on  the  petition,  in  equity  filed 
herein,  and  answer  of  defendant,  the  court,  after  hearing 
the  evidence  and  facts  in  the  case,  also  the  arguments  of 
counsel,  and  after  being  fully  advised  in  the  premises,  the 
court  finds  that  the  plaintiff  was  unaware  of  the  filing  of 
the  counter-claim  of  defendant  herein  in  the  action  pend- 
ing before  the  justice  of  the  peace,  but  that  plaintiff  herein, 
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and  then  plaintiff  therein,  paid  the  costs  and  supposed  cause 
was  dismissed. 

'^  It  IS  therefore  considered  that  plaintiff  herein  may  now 
file  an  appeal  bond  in  the  justice  court,  sureties  to  be  ap- 
proved by  the  clerk  of  the  district  court,  now,  as  of  the  time 
when  the  same  should  be  filed,  on  plaintiff's  paying  all  costs 
of  defendant  since  the  filing  of  the  set-off  in  the  justice  court; 
that  plaintiff  file  such  appeal  bond  in  ten  days,  and  cause 
then  further  proceed  herein  in  conformity  to  law. 

'^  To  all  the  said  rulings  of  the  court  the  defendant,  by 
his  counsel,  duly  excepts.^' 

From  this  judgment  defendant  appeals. 

The  evidence  submitted  to  the  district  court  was  very 
meager  and  quite  unsatisfactory.  It  is  di£Bcult  to  say,  from 
the  petition,  whether  the  collection  of  the  judgment  ren- 
dered against  plaintiff  by  the  justice  of  the  peace  has  been 
enforced,  or  has  been  paid.  Upon  that  subject  no  evidence 
was  offered ;  but,  from  the  whole  case,  we  infer  not.  It 
is  shown  by  the  evidence  that  defendant  instituted  his 
suit  against  defendant  before  a  justice  of  the  peace  for  the 
recovery  of  the  sum  of  $47,  and  that  at  some  time  there- 
after the  costs  were  paid  by  plaintiff,  and  that  he  probably 
supposed  he  had  dismissed  the  suit;  but  if  any  effort  at 
such  dismissal  were  made,  it  does  not  appear  in  the  tran- 
script of  the  justice,  nor  is  there  any  direct  proof  of  the 
fact  The  judgment  was  rendered  on  tlie  21st  day  of 
March,  1 885.  This  suit  was  commenced  on  the  20th  day  of 
January,  1888,  and  the  judgment  was  rendered  on  the 
28th  day  of  May,  1889 — more  than  four  years  after  the 
rendition  of  the  judgment.  If  plaintiff  paid  the  costs, 
and  in  good  faith  sought  to  dismiss  the  suit,  before  the 
counter-claim  was  filed,  and  defendant  fraudulently  pro- 
cured a  judgment  rendered  in  his  favor,  against  plaintiff, 
plaintiff  can  probably  obtain  relief  against  it  in  a  proper 
action,  but  we  know  of  no  law — nor  has  our  attention  been 
called  to  any  by  plaintiff — ^which,  as  a  measure  of  relief, 
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will  allow  him,  at  this  late  date,  to  appeal  the  case  to  the 
district  court.  The  time  within  which  an  appeal  may  be 
taken  is  fixed  by  section  1007  of  the  Civil  Code,  and  we 
know  of  no  law  hj  which  the  time  can  be  extended  by 
the  court,  unless  by  the  default  of  the  ofBcers,  and  with- 
out negligence  on  his  part,  the  party  seeking  to  appeal  is 
prevented  from  doing  so. 

It  appears  that  plaintiff  is  of  foreign  birth  and  does  not 
understand  the  English  language  and  is  perhaps  quite 
illiterate^  and  although  he  was  represented  by  counsel  before 
in  the  suit  before  the  justice,  he  may  have  been  misin- 
formed by  the  justice  through  a  failure  to  understand  the 
language  spoken;  yet  that  could  not  extend  the  time  in 
which  to  appeal,  whatever  may  be  his  equitable  right  as 
i^inst  the  judgment. 

The  judgment  of  the  district  court  will  be  reversed,  and 
in  order  that  plaintiff's  rights,  if  any,  may  not  be  sacrificed, 
the  cause  will  be  remanded  to  that  court  for  further  proceed* 
ings. 

Reyebsed  and  remanded. 


The  other  judges  concur. 


S  4M  Lavina  J.  Foster  et  al.  v.  James  Devikney  et  al. 

[Filed  January  7, 1890.] 


1.  Findings :  Essential  to  Yalidity  of  Judgment.  In  aU 
tions  tried  by  the  ooart,  there  mast  be  a  geoeral  finding,  and, 
when  requested  by  one  of  the  parties,  a  special  finding ;  and  if 
this  finding  be  vagae,  nncertain,  or  indefinite,  it  will  not  sustain 
a  judgment.   (^prteA  v.  Washington  Co,,  3  Neb.,  253. 

3.  :  .    Issues  properly  presented  to  a  trial  oonrt  must  be 

decided  either  by  finding  by  the  oonrt  or  Terdictof  the  jury  be* 
fore  a  judgment  can  be  rendered. 
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Ebrob  to  the  district  court  for  Johnson  county.  Tried 
below  before  Appblqet,  J. 

8.  P.  Davidson,  for  plaintiffs  in  error,  cited :  Smith  v. 
I^lvis,  8  Neb.,  168;  PleuUr  v.  State,  11  Id.,  647;  State  v. 
Com'rSy  12  Id.,  55;  Warrioh  v.  Rounds,  17  Id.,  412 ;  Van- 
derlip  v.  Derby,  19  Id.,  168;  State  v.  Weber,  20  Id.,  470; 
State  V.  Bonsfidd,  24  Id.,  521. 

X.  C7.  Chapman,  for  defendant  in  error  Devinney,  cited : 
Sharp  V.  Speir,  4  Hill  [N.  Y.],  76 ;  Sharp  v.  Johnsony  Id., 
92;  BoiUon  v.  Brooklyn,  15  Barb.  [N.  Y.],  395;  In  re 
Ingraham,  64  N.  Y.,  811;  Woodruff  v.  Harrd,  67  Tex.^ 
398. 

Danid  F.  Osgood,  for  the  same  party,  cited :  Holler  v, 
Blaoo,  14  Neb.,  196  ;  White  Lake  Lumber  Co,  v.  Stone,  19 
Id.,  402;  State  v.  Ragland,  75  N.  Car.,  12;  1  Washburn, 
Real  Property  [5th  Ed.],  pp.  87,  89-60 ;  6  Am.  &  Eng, 
Encyo.  of  Law,  895. 

An  M.  Appelgd,  for  defendant  in  error  Frost,  cited  in 
addition  to  the  last  list  of  authorities :  Lowrie  v.  France, 
7  Neb.,  191-3. 

Clarence  K.  Chamberlain,  for  the  city  of  Tecumseh^ 
cited:  People  v.  Board,  38  Mich.,  95;  Tiedeman,  Real 
Property,  sees.  26,  462;  1  Washburn,  Real  Property,  pp. 
57,  76;  Sedg.  &  W.,  Trial  of  Tide,  sec.  13. 

RE£BE,  Ch.  J. 

Defendants  in  error  each  filed  a  separate  petition  before 
the  city  council  of  the  city  of  Tecumseh  for  a  license  to  sell 
malt,  spirituous,  and  vinous  liquors  in  said  city.  Each  ap- 
plication had  thirty-one  names  attached.  These  petitions 
were  filed  on  the  16th  day  of  April^  1889,  and  on  the  7tU 
27 
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day  of  May  remonatranoes  were  filed  in  each  case,  in  whibh 
the  following,  among  other  objections  to  the  issuance  of 
the  license  were  presented. 

^^That  the  applicant  had  violated  the  laws  and  ordi- 
Tiances  governing  the  sale  of  liquor  in  said  city  during  the 
year  last  past^  by  selling  intoxicating  liquors  to  habitual 
drunkards  and  to  minors,  and  by  allowing  treating  in  his 
place  of  business ;  that  the  petitions  were  not  signed  by  the 
requisite  number  of  freeholders  of  the  ward  where  the 
saloons  were  proposed  to  be  kept ;  that  some  of  the  signers 
— naming  them — were  not  freeholders;  that  the  names  of 
others  were  signed  without  their  authority,  and  that  they 
wished  to  withdraw  them  therefrom/' 

By  agreement,  the  applications  were  so  far  consolidated 
as  to  allow  of  both  being  heard  upon  the  same  evidence,  aod 
decided  at  the  same  time  by  the  city  council.  A  license 
was  granted  in  each  case  when  the  remonstrants  appealed 
to  the  district  court  where  the  cause  was  heard,  and  the  de- 
cision of  the  city  council  was  affirmed.  The  cases  are  now 
brought  to  this  court  by  remonstrants  by  proceedings  in 
error. 

It  is  objected  by  counsel  for  Frost  that  no  appeal  was 
taken  in  his  case,  for  the  reason  that  but  one  appeal  was  per- 
fected, and  as  there  was  no  agreement  in  the  district  court 
that  one  case  should  abide  the  result  of  the  other,  the  cases 
were  not  consolidated  for  any  purpose  save  the  hearing  be- 
fore the  council.  This  objection,  had  it  been  made  in  the 
district  court,  would  perhaps  have  been  meritorious,  but  as 
the  cases  have  been  treated  by  all  parties  as  one  since  before 
the  hearing  liy  the  council,  the  objection  cannot  now  avail. 

It  is  conceded  in  this  court  that  as  the  name  of  £.  T. 
Ourreu  was  signed  to  the  application  without  her  consent 
or  authority,  it  should  not  be  considered.  This  leaves 
thirty  names — ^the  statutory  number,  there  being  more  than 
sixty  freeholders  in  the  ward.  (See  sec.  25,  chap.  50,  of 
Comp.  Stats.) 
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It  is  contended  by  plaintiffs  in  error  that  the  finding  of 
the  district  court  is  insufficient  to  sustain  the  judgment. 
So  far  as  this  part  of  the  journal  entry  of  that  court  is 
concerned,  the  finding  was  as  follows:  '**  *  *  and 
after  arguments  of  council,  the  court  finds  that  the  action 
of  the  city  council  should  be  affirmed,  and  the  action  of 
said  city  council,  in  granting  license  to  said  applicants,  held 
valid,''  etc.  This  objection  was  presented  to  the  district 
court  by  the  motion  for  a  new  trial,  in  the  sixth  clause 
thereof,  by  the  following  language :  ^'  6.  Because  there  is 
no  legal  and  sufficient  finding  of  fact  by  the  court,''  and  it 
is  insisted  upon  here. 

By  section  428  of  the  Civil  Code  a  judgment  is  defined 
to  be  a  final  determination  of  the  rights  of  the  parties  to 
an  action. 

By  section  297  it  is  provided  that  ^'  Upon  the  trial  of 
questions  of  fact  by  the  court,  it  shall  not  be  necessary  for 
the  court  to  state  its  finding  except  generally  for  the 
plaintiff  or  defendant,  unless  one  of  the  parties  request  it 
with  the  view  of  excepting  to  the  decision  of  the  court 
upon  the  questions  of  law  involved,  in  the  trial,  in  which 
case  the  court  shall  state  in  writing  the  conclusions  of  fact 
found  separately  from  its  conclusions  of  law." 

Section  4  of  chapter  50  of  the  Compiled  Statutes  is  as 
follows:  ''On  the  hearing  of  any  case  arising  under  the 
provisions  of  the  last  two  sections,  any  party  interested 
shall  have  process  to  compel  the  attendance  of  witnesses, 
who  shall  have  the  same  compensation  as  now  provided  by 
law  in  the  district  court,  to  be  paid  by  the  party  calling 
said  witnesses.  The  testimony  on  said  hearing  shall  be 
reduced  to  writing  and  filed  in  the  office  of  application, 
and  if  any  party  finds  himself  aggrieved  by  the  decision 
in  said  case  he  may  appeal  therefrom  to  the  district  court, 
and  said  testimony  shall  be  transmitted  to  said  district 
court,  and  such  appeal  shall  be  decided  by  the  judge  of  such 
court  upon  said  evidence  alone." 
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In  Sprick  v.  Waihington  County,  3  Neb.,  255^  Judge 
Gantt,  in  writing  the  opinion  of  tbe  ooart,  says : 

''Again  it  appears  from  the  record  that  there  was  no  find- 
ing by  the  court  in  favor  of  the  defendants.  It  is  difficult 
to  discover  how  a  judgment  cap  be  maintained  without  the 
finding  of  some  fact  to  sustain  it.  Tlie  finding  may  be 
general  or  special.  And,  notwithstanding  the  old  settled 
rules  of  law,  'n  the  determination  of  actions  at  law  and 
suits  in  equity,  must,  at  least  in  some  measure,  be  observed, 
yet,  under  our  judiciary  system,  which  recognizes  bat  one 
form  of  action  called  a  civil  action,  it  seems  clear  that  the 
requirements  of  the  Code  of  Civil  Procedure  must,  so  fir 
as  applicable,  be  applied  to  actions  of  purely  an  equitable 
nature,  as  well  as  actions  at  law.  Section  297  of  the  Civil 
Code  clearly  provides  that  in  all  actions  tried  by  the  court, 
there  must  be  a  general  finding,  and,  when  requested  by  one 
of  the  parties,  a  special  finding.  *  *  And  if  this  find- 
ing be  vague,  uncertain,  or  indefinite,  it  will  not  sustain  a 
judgment." 

In  Smiih  v.  Silvis,  8  -eb.,  164,  it  is  said,  at  page  168, 
in  the  opinion  written  by  Judge  CoBB:  "The  question  of 
partnership  was  fairly  presented  by  the  answer  of  the 
Wellses,  and  it  was  error  in  the  court  to  dispose  of  the  case 
as  was  done  without  a  finding  on  that  point." 

Upon  an  examination  of  the  bill  of  exceptions  it  appears 
that  there  were  two  principal  issues  tried  before  the  district 
court,  each  of  which  is  presented  by  the  remonstrance. 
These  were:  That  certain  of  the  signers  of  the  petition 
were  not  freeholders,  and  therefore  not  competent  parties 
to  sign  the  same;  and,  second,  that  the  applicants  had  both 
been  guilty  of  violating  the  law  in  the  year  preceding  the 
application  for  the  license.  Had  either  one  of  these  ftcts 
been  found  against  defendants  in  error,  the  result  would 
necessarily  have  been  a  reversal  of  the  decision  of  the  city 
council  and  a  refusal  of  the  license.  It  was  therefore  nec- 
essary that  a  finding,  either  general  or  special,  upon  these 
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facts^  should  be  made  by  the  district  court  in  order  to  sua* 
tain  the  judgment. 

It  cannot  be  contended  with  any  degree  of  success  that 
the  finding,  if  such  it  should  be  called,  of  the  district 
court  was  upon  any  question  of  fact  presented  by  the  issues 
in  the  case,  nor  was  it  general,  in  favor  of  defendants  in 
error.  It  was  more  a  conclusion  of  law  than  a  finding  of 
fact  The  judgment  rendered  by  the  district  court  was  in 
the  usual  form  of  judgment  in  other  cases,  affirming  the 
decision  of  an  inferior  tribunal.     It  was  as  follows : 

^'  It  is  therefore  considered  and  adjudged  that  the  action 
of  the  said  city  council  be,  and  the  same  is,  affirmed,  and 
that  the  action  of  the  said  city  council  in  granting  license 
for  the  sale  of  malt,  spirituous,  and  vinous  liquors  be,  and 
the  same  is,  held  valid  as  to  both  of  said  applicants^  to 
which  remonstrants  except." 

Now,  to  affirm  the  judgment — for  such  it  was — of  the 
city  council  in  granting  the  license,  it  was  as  necessary  that 
proper  facts  should  be  found,  either  generally  or  specially, 
upon  which  to  base  such  judgment  as  in  any  other  case, 
and  we  can  see  no  reason  why  the  provisions  of  the  Code 
applicable  to  the  courts,  in  the  matter  of  findings  and  the 
rendition  of  judgments,  should  not  be  applied  to  cases  of 
this  kind. 

But  it  may  be  said  that  a  different  rule  should  apply,  for 
the  reason  that  there  are  no  issues  regularly  formed  by  the 
filing  of  pleadings.  This,  we  apprehend,  should  make  no 
difference.  The  law  provides  in  many  instances  for  ap- 
peals from  inferior  tribunals,  where  no  issues  are  required 
by  pleadings,  such  as  in  actions  of  forcible  entry  and  de- 
tention of  real  property,  appeals  from  assessment  of  the 
damages  for  land  taken  in  the  exercise  of  public  domain, 
either  by  the  state  in  the  opening  of  public  highways  or 
by  railroad  companies  in  the  condemnation  of  real  estate 
for  right  of  way,  ad  quod  damnum  proceedings,  etc.  In 
these  cases  no  pleadings  are  necessary  in  the  district  court^ 
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yet  issues  are  as  dearly  defined  as  in  cases  where  pleadings 
are  actually  filed. 

There  being  no  finding  of  facts  upon  which  the  judg- 
*  mentof  the  district  court  can  be  based,  the  judgment  is  re- 
versedy  and  the  cause  remanded  for  further  proceedings. 


ReVEBSED  and  BEMAl^DED. 


The  other  judges  concur. 


Union  Pacific  R.  Co.  v.  Marks  J.  Billeteb. 

[Filed  January  7, 1880.] 

1.  Fellow-Servants :  Who  Asb  Not.  Plaintiff  in  error  was  en- 
gaged in  operating  a  railroad  in  this  state,  and  for  the  parpoee 
of  securing  the  removal  of  its  ooal  fh)m  the  coal  pockets,  in  its 
ooal  sheds,  into  the  tenders  attached  to  the  engines  by  which  its 
trains  were  moved,  gave  an  independent  contract  to  one  H.  to 
place  the  coal  in  the  proper  pocket  prepared  by  plaintiff  in  error 
and  from  which  to  load  the  tender  of  the  locomotives  by  which 
the  line  was  operated.  He  hired  his  own  assistants,  paying  them 
ont  of  his  own  means,  by  whom  alone  they  were  employed  and 
discharged,  and  to  whom  alone  they  looked  for  their  compensa- 
tion. Defendant  in  error  was  employed  by  him  to  assist  in  this 
work,  his  dnty  being  to  notify  the  engineers  as  to  the  proper 
position  in  which  their  engines  shoold  be  placed  for  receiving 
the  coal,  and  to  place  the  coal  in  the  tender,  bat  in  which  the 
engineer  rendered  no  assistance.  It  was  the  dnty  of  ihe  en- 
gineer to  place  the  engine  in  its  proper  place,  leaving  it  station- 
ary nntil  the  coal  was  loaded,  bub  in  the  discliarge  of  which  he 
received  no  assistance  from  defendant  in  error.  It  was  hdd, 
that  the  engineer  and  defendant  in  error  were  not  fellow-servants 
under  the  rule  exempting  the  railroad  company  from  damages 
resulting  from  the  negligent  acts  of  fellow- servants. 

8.  Contributory  Negligence.  The  evidence  was  examined  and 
it  was  Jieldy  that  the  finding  of  the  trial  jury,  that  defendant  in 
error  was  not  guilty  of  contributory  negligence,  and  that  the 
engineer  of  plaintiff  in  error  was  guilty  of  negligence,  was  sus- 
tained. 
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Erbor  to  the  district  court  for  Dodge  oonnty.  Tried 
below  before  Marshall,  J. 

«71  M.  Thurston^  W.  R,  KeUjfy  and  J.  8.  Shropshire,  for 
plaintiff  in  error: 

As  Billeter  and  the  engineer  were  in  the  same  employ* 
ment,  for  a  common  purpose,  requiring  the  co-operation  of 
both,  they  were  fellow-servants,  and  even  if  the  injury  did 
result  as  charged,  defendant  in  error  cannot  recover.  (7ff» 
R.  a>.  V.  Cox,  21  111.,  20;  Valtez  v.  B.  Co.,  85  Id.,  500; 
Oonnera  v,  Hennessy,  112  Mass.,  96;  Johnson  v.  Boston, 
118  Id.,  114;  Harkins  v.  Sugar  Refinery,  122  Id.,  400.) 
The  qualified  rule  in  Ohio :  Where  different  persons  are 
employed  in  a  common  enterprise,  and  one  is  given  no  con- 
trol over  the  other,  neither  can  maintain  an  action  against 
the  employer.  {Little  Miami  R.  Co.  v.  Stevens,  20  Ohio, 
415;  Cleveland  R.  Co.  v.  Keary,  3  Ohio  St.,  201 ;  Whoa- 
Ian  V.  R.  Co.,  8  Id.,  249.)  The  question  as  to  whether  or 
not  Billeter  and  the  engineer  were  fellow-servants  should, 
at  least,  have  been  submitted  to  the  jury.  {MuUan  v. 
Steamship  Co.,  78  Pa.  St.,  25;  Potter  v.  R  Co.,  46  la.,  399 ; 
Wharton,  Negligence,  sec  230.)  The  testimony  shows 
that  Billeter  disobeyed  his  instructions;  hence  he  cannot 
recover.  {Shanny  v.  Androscoggin  Mills,  66  Me.,  420; 
Lyon  V.  R.  Co,,  31  Mich.,  429;  R.  Co.  v.  Thomas,  51 
Miss.,  637.) 

E.  F.  Gray,  contra: 

Billeter  and  the  engineer  were  not  fellow  servants^ 
within  the  rule  exempting  the  master  from  liability.  {Hitte 
V.  R.  V.  R.  Co.,  19  Neb.,  620;  C,  B.  &  Q.  R.  Co.  v.  Clark, 
26  Id.,  645;  MoKennan  v.  The  Carolina,  30  Fed.  Rep., 
[N.  Y.],  199;  PhiUips  v.  Chicago,  M.  &  St.  P.  R.  Co.,  64 
Wis.,  475  [25  N.  W.  Rep.,  544] ;  McAndrews  v.  Bums, 
39  N.  J.  L.,  117;  West  v.  St.  L.,  etc.,  R.  Co.,  63  111.,  545; 
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Hale  V.  Johnson,  80  111.,  185 ;  Clarh  r,  H.  &  St.  J.  R.  Cb., 
36  Mo.,  203;  Fink  v.  Furnace  Cb.,  82  Id.,  276;  Reed  v. 
Alleghany,  79  Pa.  St.,  300 ;  Wray  v.  Eoans,  80  Pa.  St.,  102 ; 
Shearman  &  Redfield,  Negligence,  sec.  225,  and  cases  cited.) 
On  the  question  of  contributory  n^ligence:  Romiek  r.  C, 
R.  I.  &  P.  R.  Cb.,  62  la.,  167 ;  Oowley  v.  B.  C  R.  &  N. 
R.  Cb.,  20  N.  W.  Jlep.  [la.],  468 ;  DUberner  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  47  Wis.,  138  [2  N.  W.  Rep.,  69];  CUy 
of  Plaitwiouth  v.  MUchd,  20  Neb.,  230;  A.  it  N.  R.  Cb.  v. 
Bailey,  11  Id.,  335;  0.  N.  &  B.  H.  R.  Co.  v.  aDmnM, 
22  Id.,  475. 

Seebe,  Ch.  J. 

This  action  was  instituted  in  the  district  court  of  Dodge 
county,  and  was  for  damages  resulting  from  personal  inju- 
ries received  by  defendant  in  error  while  loading  coal  into 
the  tender  of  one  of  plaintiff's  engines  from  a  chute  or 
pocket  at  Valley  Station  on  the  line  of  plaintiff's  railroad. 

In  addition  to  the  usual  averments  of  the  corporate 
capacity  of  plaintiff  in  error,  it  was  allied  in  the  petition 
that  plaintiff  in  error  maintained  an  apparatus  for  receiving 
coal  and  loading  the  same  into  the  tenders  of  the  locomo- 
tives, called  a  pocket  and  apron,  said  pocket  being  con- 
structed and  used  to  receive  coal,  and  said  apron  being 
constructed  so  as  to  carry  the  coal  from  the  pocket  to 
the  tender  of  plaintiff's  engines;  the  pocket  and  apron  be- 
ing so  constructed  as  to  allow  the  apron  to  be  let  down  and 
suspended  over  the  tender  and  by  which  act  the  door  of  the 
pocket  became  automatically  unloosed  and  the  coal  was 
allowed  to  run  from  the  pocket  to  the  tender  of  the  engine. 

"That  at  and  before  the  committing  of  the  wrongs  and 
injuries  hereinafter  mentioned  one  Thomas  Hunter,  by 
virtue  of  an  independent  contract  with  said  defendant,  had 
the  management  and  control  of  said  apparatus,  and  of  re- 
ceiving the  coal  into  said  pocket  and  loading  the  same  into 
said  tender  by  the  use  of  said  apron ;  and  by  the  terms  of 


Vol.  28]       SEPTEMBER  TERM,  1889.  425 


U.  p.  R.  Co.  y.  BlUeter. 


said  contract  he  was  paid  for  the  management,  receiving, 
and  loading  aforesaid  by  the  quantity  of  coal  so  handled 
by  him  in  and  with  said  apparatus,  and  was  subject  to  no 
control  of  said  defendant  therein ;  and  that  in  order  to  per- 
form said  contract  he  necessarily  employed,  controlled,  and 
paid  men  to  do  and  assist  in  d^ing  the  work,  in  the  per- 
formance of  said  contract  on  his  part. 

''  That  at  and  before  the  commission  of  the  wrongs  and 
injuries  hereinafter  mentioned  the  said  plaintiff  was  in  the 
employ  of  said  Hunter,  independent  contractor  as  aforesaid, 
and  by  the  duties  of  his  employment  was  required  to  oper- 
ate said  apparatus  and  load  said  tender  with  coal  from  said 
pocket,  using  said  apron  therefor.  That  on  the  22d  day 
of  April  1888,  the  said  plaintiff,  in  the  employment  afore- 
said, while  operating  said  apparatus  and  loading  coal  there- 
with in  the  said  defendant's  tender  of  its  locomotive  then 
attached  to  a  freight  train,  and  stopped  at  said  apparatus 
on  the  said  railroad  for  that  purpose,  having  discharged  a 
tender  load  of  coal  into  said  tender  by  said  apparatus,  he 
necessarily,  without  any  negligence,  wrong,  default,  or  want 
of  ordinary  care  on  his  part,  stepped  upon  said  tender  at  the 
front  end  thereof  to  remove  from  said  apron  coal  remain- 
ing thereon,  preparatory  to  swinging  said  apron  into  posi- 
tion and  out  of  the  way  of  passing  trains,  so  that  said  train 
could  move  on  its  own  way,  when,  as  said  plaintiff  was  so 
upon  said  tender,  in  the  act  of  removing  said  coal  from  the 
said  apron,  without  any  negligence,  wrong,  default,  or  want 
of  ordinary  care  on  his  part,  the  said  defendant,  by  its  engi- 
neer of  said  locomotive  and  train,  negligently,  wrongfully, 
and  without  reasonable  and  ordinary  care,  suddenly,  and 
without  ringing  the  bell,  sounding  the  whistle,  or  other  no- 
tice dr  warning,  started  the  said  locomotive  backward,  and 
thereby  caught  said  plaintiff's  left  1^  between  the  top  of 
the  cab  of  the  said  locomotive  and  said  apron,  and  thereby 
crushed,  broke,  and  injured  plaintiff's  left  leg,"  etc. 

Plaintiff  in  error  filed  its  answer,  by  which  it  admitted 
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its  corporate  capacity,  the  operation  of  the  railway  as  al- 
lied in  the  petition,  the  construction  and  operation  of  the 
apparatus  for  receiving  coal  and  loading  the  same  into  its 
locomotive;  that  the  handling  of  said  coal  at  Valley  StatioD 
was  let  by  contract  to  Thomas  Hunter,  who  employed  de- 
fendant in  error,  and  that  defendant  in  error  was  not  in  the 
employ  of  plaintiff  in  error  at  the  time  of  the  accident. 
Contributory  negligence  on  the  part  of  defendant  in  error 
was  affirmatively  allied,  and  negligence  on  the  part  of 
plaintiff  in  error  was  denied,  as  well  as  the  fact  of  a  per- 
manent injury  having  been  suffered  by  defendant  in  error. 

The  reply  was  a  general  denial  of  the  affirmative  allega- 
tions contained  in  the  answer. 

A  jury  trial  was  had  which  resulted  in  a  verdict  and 
judgment  in  favor  of  defendant  in  error.  The  cause  is 
brought  to  this  court  by  plaintiff  in  error  for  review,  by 
proceedings  in  error. 

The  evidence  submitted  to  the  trial  jury  on  the  ques- 
tion of  the  employment  of  defendant  in  error  was  sub- 
stantially all  to  the  effect  that  he  was  employed  by  Hunter 
alone,  who  was  an  independent  contractor  under  plaintiff 
in  error;  that  there  was  no  privity  of  contract  between 
plaintiff  in  error  and  defendant  in  error,  his  wages  being 
paid  by  Hunter,  and  by  whom  alone  he  was  employed  and 
liable  to  be  discharged,  and  to  whom  alone  he  was  respon- 
sible for  the  manner  in  which  he  performed  the  labor  assigned 
to  him.  Plaintiff  in  error  requested  the  court  to  give  to  the 
jury  instruction  number  one,  which  was  as  follows : 

''The  jury  are  instructed  as  a  matter  of  law  that  where 
a  servant  is  injured  in  the  course  of  his  employment  by  the 
negligence  of  a  fellow-servant,  the  master  is  not  liable  to 
the  injured  party,  and  it  is  not  necessary,  in  order  to  come 
within  the  rule  respecting  fellow-servants,  that  the  injured 
party  and  the  one  causing  the  injury  should  be  in  the  serv- 
ice of  the  same  employer  or  master,  but  they  may  be,  as  is 
shown  in  this  ease,  servants  of  different  masters,  and  if  they 
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are  engaged  in  the  same  common  business  for  a  common 
purpose,  or  for  either  of  the  masters^  they  may  be  fellow- 
servants  and  hence  within  the  rule. 

* 

''It  is  conclusively  shown  by  the  testimony  that  at  the 
time  of  the  injury  the  plaintiff  and  the  engineer  of  the 
engine  were  engaged  in  a  business  for  a  common  purpose, 
that  is,  for  the  benefit  of  defendant  here  in  the  prosecution 
of  its  business.  That  while  it  was  the  duty  of  the  en- 
gineer to  move,  place,  and  operate  his  engine,  it  was  also  the 
duty  of  the  plaintiff  to  direct  the  engineer  how  and  where 
to  place  his  engine,  that  is,  it  required  the  co-operation  qf 
both  in  order  to  coal  the  engine  properly.  It  was  necessary 
for  them  to  work  to  a  common  purpose  and  to  a  common 
end  in  order  to  transact  the  business  in  which  they  were 
engaged.  This  being  so  they  were,  in  contemplation  of  law, 
fellow-servants  and  as  such  each  was  bound  to  exercise  a 
due  regard  fgr  the  safety  of  the  other,  and  neither  employer 
would  be  liable  for  the  injury  of  one  servant  caused  by 
the  negligence  of  the  other. 

''The  plaintiff  claims  that  his  injury  resulted  solely 
through  the  negligence  of  the  engineer,  in  permitting  the 
engine  to  back  up  as  described  by  the  testimony.  If  you 
should  so  find,  then  your  verdict  must  be  for  the  defendant 
for  the  reason  above  stated.^' 

This  instruction  the  court  refused  to  give  and  to  which 
plaintiff  in  error  excepted. 

The  evidence  shows  that  in  the  proper  discharge  of  his 
duties,  defendant  in  error  notified  the  engineer  of  plaintiff 
which  of  the  pockets  containing  the  coal  was  the  one  from 
which  the  coal  should  be  removed  into  the  tender ;  that 
the  engineer  stopped  the  train  at  the  proper  place,  and 
after  it  became  stationary  defendant  in  error  proceeded  to 
withdraw  the  coal  from  the  pocket  into  the  tender  by 
the  use  of  the  apron  above  referred  to ;  that  while  he  was 
doing  the  work  in  hand  the  engineer  proceeded  to  oil  his 
engine,  and  after  the  coal  had  been  run  from  the  pocket 
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to  the  tender  and  while  defendant  in  error  was  removing 
from  the  apron  and  from  the  pocket  some  pieces  of  ooa] 
which  had  lodged,  and  which  it  had .  become  necessary  to 
remove  in  order  to  replace  the  apron  so  that  the  engine 
could  be  removed  and  other  trains  could  pass,  the  engineer 
reversed  the  steam  by  throwing  back  the  reverse  lever,  in 
order  that  he  might  oil  certain  portions  of  the  engine,  and 
that  by  reason  of  the  reverse  lever  being  thrown  back  the 
engine,  without  warning  or  signal  of  any  kind,  ran  back, 
catching  the  defendant's  limb  between  the  apron  and  the 
cab  of  the  engine,  by  which  the  injury  was  received.  It 
was  the  duty  of  the  engineer  to  place  his  engine  in  a  proper 
position  and  allow  it  to  remain  stationary  until  the  coal 
was  placed  in  the  tender,  the  apron  thrown  back,  and  word 
given  to  him  by  the  usual  and  customary  signal,  without 
causing  the  engine  to  remove  from  its  place.  As  we  have 
said,  it  vras  the  duty  of  defendant  in  error  to  notify  the 
engineer  as  to  the  place  where  the  engine  could  be  stationed 
for  receiving  the  coal,  that  he  could  then  place  the  coal  in 
the  tender  without  any  assistance  from  the  engineer,  and, 
when  his  duties  were  performed,  to  notify  the  engineer  of 
the  fact  that  he  might  move  on ;  the  engineer  being  in  the 
employ  of  plaintiff  in  error,  defendant  in  error  being  in 
the  employ  of  the  contractor  Hunter. 

It  is  insisted  that  under  these  facts  the  instruction 
should  have  been  given.  We  think  not.  There  was  no 
evidence  anywhere  tending  to  show  that  the  engineer  and 
defendant  in  error  were  in  any  sense  fellow  servants  within 
the  legal  rule.  Without  citing  any  of  the  many  authori- 
ties presented  by  counsel  upon  either  side,  we  think  it  is 
sufficient  here  to  quote  a  clear  statement  of  this  rule,  in 
Shearman  &  Redfield  on  Negligence,  at  sec.  225,  which  is 
as  follows:  "Mere  co-operation  or  community  of  labor  and 
ultimate  purpose,  is  not  enough  to  make  men  fellow-serv- 
ants. They  are  not  fellow- servants,  unless  they  are  all  under 
the  control  and  direction  of  a  common  master.    Therefore, 
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where  a  servant  works  side  by  side  with  one  employed  by 
his  master  as  an  iudependant  contractor,  or  with  a  servant 
of  such  contractor,  or  the  servant  of  a  contractor  works 
with  the  servants  of  a  sub-contractor,  they  are  not  fellow* 
servants,  even  though  they  help  to  do  the  same  work, 
for  the  benefit  of  the  same  ultimate  employer;  and  the 
master  of  the  former  servant  is  therefore  responsible  for 
an  injury  caused  by  the  servant's  negligence  in  such  work, 
either  to  the  contractor  or  to  the  contractor's  servant."  (See 
also  Young  v,  R.  R.  Co.,  30  Barb.,  229;  Gerkuoh  v.  Edd- 
meyety  47  N.  Y.  Super.  Ct.,  292.)  There  was  no  error, 
therefore,  in  the  refusal  to  give  the  instruction  asked. 

There  is  no  criticism  upon  the  instructions  given  by  the 
court  to  the  jury,  and  they  need  not  be  here  noticed. 

It  is  contended  that  defendant  in  error  was  guilty  oi 
contributory  n^ligence,  in  stepping  from  the  top  of  the 
cab  to  the  tool  box — which  is  placed  upon  the  front  end 
of  the  tender — for  the  purpose  of  removing  coal  from  the 
apron  and  pocket  which  had  not  become  entirely  disen- 
gaged from  them  prior  to  his  elevation  of  the  apron.  It 
was  sought  upon  the  trial  to  show  that  the  instruction  ot 
Mr.  Hunter,  the  contractor,  had  been  to  those  engaged  'in 
that  work  to  refrain  from  stepping  upon  the  tool  box  re- 
ferred to.  There  was  no  proof  that  any  instructions  of 
the  kind  had  been  conveyed  to  defendant  in  error.  But 
upon  the  contrary  it  was  shown  that  this  was  the  usual 
and  customary  habit  adopted  for  the  purpose  designated. 
Plaintiff  in  error  then  called  witnesses  for  the  purpose  of 
establishing  the  fact  that  general  instructions  of  the  kind 
referred  to  had  been  issued  by  Hunter  without  reference  to 
their  having  been  brought  to  plaintiff's  knowledge.  This 
we  infer  from  the  questions  propounded  to  the  witnesses. 
Objection  was  made  upon  the  ground  of  the  immateriality 
of  the  evidence,  which  was  sustained  and  to  which  plaint- 
iff in  error  excepted,  but  made  no  offer  of  the  proof  of  any 
fact  which  he  proposed  to  submit  to  the  consideration  of 
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the  ooart  and  jury.     This  was  neoessary  in  order  to  a  con- 
sideration by  this  court  of  the  question  presented. 

It  is  next  contended  that  the  verdict  is  not  sustained  by 
sufficient  evidence  and  that  defendant  in  error  was  guilty 
of  contributory  negligence  at  tlie  time  when  he  received  the 
injury,  of  which  complaint  is  made. 

The  evidence  submitted  to  the  jury  was  in  some  sense 
contradictory,  yet  we  think  it  sufficiently  appears  that  the 
universal  custom  was  to  allow  the  engine  to  remain  station- 
ary during  the  time  that  defendant  in  error  was  filling  the 
tender  with  coal;  that  there  was  no  reason  for  him  to  ex- 
pect the  engine  would  be  removed,  and  it  is  clearly  shown 
that  the  engineer  did  not  contemplate  a  removal  of  the 
engine;  that  it  was  not  only  the  custom  of  defendant  in 
error  but  of  other  persons  engaged  in  that  employment 
to  step  from  the  top  of  the  cab  to  the  tool  box,  for  the 
purpose  of  removing  the  coal  which  might  accumulate 
either  at  the  mouth  of  the  pocket  or  upon  the  apron,  in 
order  that  the  apron  might  be  thrown  back  to  its  proper 
place ;  that  the  accident  was  caused  solely  by  the  act  of 
the  engineer  in  reversing  the  lever,  the  movement  of  the 
engine  being  caused  by  the  steam  in  the  steam  chest  at  the 
time  the  lever  was  reversed.  While  it  is  quite  probable 
that  the  engineer  was  not  aware  of  the  presence  of  the 
steam  in  the  chest,  it  is  doubtless  true  that  he  was  aware 
of  the  fact  that  if  the  steam  was  present  at  the  time  he 
reversed  the  lever  the  necessary  result  would  be  a  removal 
of  the  engine.  Whether  any  effi:)rt  on  his  part  was  made 
to  ascertain  as  to  whether  the  steam  was  in  the  chest  or 
not  does  not  appear;  at  any  rate,  he  did  not  satisfy  him- 
self that  it  was  not  there.  The  lever  was  reversed  without 
the  knowledge  of  defendant  in  error  and  without  his  at- 
tention being  called  in  any  way  to  the  fact,  or  that  there 
was  danger  of  the  engine  being  moved  backward  by  the 
action  of  the  engineer.  So  far  as  we  are  able  to  see  he  was 
not  in  any  degree  guilty  of  contributory  negligence,  but  the 
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action  of  the  engineer,  without  giving  warning  to  others, 
was  competent  for  the  jary  to  consider  for  the  purpose  of 
ascertaining  whether  or  not  the  accident  was  caused  hy  his 
want  of  due  and  proper  care. 
The  judgment  of  the  district  court  is  affirmed. 

The  other  judges  concur. 


88    481 
45    866 

Statb,  ex  BEL.  Maria  C.  Beeoheb,  y.  Eleazeb  .^a  ssi 

Wakeley.  ^gj| 

[FHiKD  Jahuabt  7, 1800.] 

Bestrainlng  Order:  Supbbsbdeas:  Mandamus.  Chapter 27 of 
the  Session  LawjB  of  1889,  providing  for  the  execution  of  a  super- 
sedeas hond  upon  the  diasolation  of  a  temporary  injunction,  does 
not  anthorixe  the  execution  of  such  hood  where,  pending  an  ap- 
plication for  the  granting  of  a  temporarj  order  of  injunction,  a 
restraining  order  has  heen  issued  to  the  defendant  for  the  purpose 
of  restraining  him  from  a  oommiaBion  of  the  act  complained  of 
until  the  application  for  the  temporary  injunction  can  he  heard ; 
and  a  writ  of  mandamus  will  not  lie  to  a  judge  of  the  district 
court  requiring  him  to  fix  the  amount  of  such  bond  to  be  filed 
by  a  plaintiff  where  a  temporary  order  of  injunction  is  refused, 
notwithstanding  a  restraining  order  may  haTe  been  formerly 
granted. 

Original  application  for  mandamus. 

Wm.  E,  Healetf,  and  Thoa.  D,  Orane,  for  relator,  cited : 
2  Joyce,  Inj.,  1304,  1305;  1  High,  Inj.  [2d  Ed.],  sec.  3; 
2  Id.,  sees.  1247, 1271,  ai#  citations ;  Slayton  v,  Hvlingsy 
7  Ind.,  144;  Armstrong  v.  St,  Louis,  3  Mo.  App.,  151; 
Page  r.  Mayor,  84  Md.,  564 ;  Fremont  v.  Orippen,  10  Cal., 
211 ;  Babcook  v.  Ooodrioh,  4tl  Cal.,  508;  Gal.  P.  R.  Cb. 


432  NEBRASKA  REPORTS.        [Vol.  28 


State,  ex  rel.  Beecher,  ▼.  Wakeley. 


9.  CevU.  P.  i2.  Co,y  Id.,  631 ;  Price  «•  Riverside,  etc.,  Co., 
56  Id.,  434 ;  People  v.  Judge,  1  Mich.,  861 ;  Pec^,  ex  rd. 
La  Grange,  v.  Stale  Treasurer,  24  Id.,  469 ;  State  v.  Wright, 
10  Nev.,  176 ;  StaU  v.  N.  E.  B.  Co.,  9  Rich.  Law  [8. 
Car.],  247;  People  v.  HiUiard,  29  111.,  413;  JGOer  v. 
Mayor,  47  Ala.,  168;  HiUiard,  Id).,  sees.  1-5 ;  2  Kent 
Com.,  546 ;  N.  W.  Mut.  Ins.  Co.  v.  Hotel  Co.,  37  Wis., 
125 ;  Audmreil  v.  Phila.  R.  Co.,  68  Pa.  St.,  375 ;  2  Story 
Eq.  Jur.  [13th  Ed.],  873 ;  People  v.  Canal  Appraiten,  73 
N.  Y.,  443. 

John  L.  Webster,  for  respondent,  cited :  Bides  «.  Mir 
ohael,  16  Cal.,  107 ;  Cohm  v.  Gray,  70  Id.,  85;  2  Daniel, 
Ch.  Pr.  [5th  Ed.],  1666. 

Bebse,  Ch.  J. 

This  is  an  application  to  this  court,  in  the  exercise  of  its 
original  jurisdiction,  for  a  peremptory  writ  of  mandamus 
to  the  defendant,  one  of  the  judges  of  the  district  court  of 
Douglas  county,  requiring  him  to  fix  the  amount  in  which 
a  supersedeas  bond  may  be  executed  by  the  relator,  for 
the  purpose  of  securing  a  review  of  the  decision  of  said 
judge  upon  a  motion  to  discharge  a  restraining  order  pre- 
viously made  by  him  in  an  action  then  pending  in  said 
court  in  which  the  relator  was  plaintiff,  and  by  which  she 
sought  an  injunction  to  restrain  the  officers  and  agents  of 
the  city  of  Omaha,  the  Omaha  Street  Railway  Company, 
the  Omaha  Motor  Railway  Company,  and  Hugh  Murphy, 
from  changing  the  grade  of  a  street  upon  which  relator's 
property  abutted.  It  is  shown  by  the  record  that  the  peti* 
tion  filed  in  that  case  was  presented  to  the  defendant  with 
a  request  for  an  order  granting  a  temporary  injunction, 
when  the  following  indorsemeq^was  made  thereon  by  de- 
fendant : 

"  Upon  reading  the  foregoing  petition  and  verification 
thereof,  it  is  ordered  that  the  hearing  of  a  temporary  in- 


Vol.  28]       SEPTEMBER  TERM,  1889.  433 


Bute,  ex  reL  Beeoher,  y.  Wakeley. 


juDctioQ  be  set  for  the  30th  day  of  October,  1889,  at  ten 
o'clock  A.  M.,  at  the  court  room  of  the  district  court  of 
said  Douglas  county,  in  the  court  house  thereof,  after  two 
days'  notice  of  the  same  to  the  defendants,  and  that  in  the 
meantime,  and  until  the  further  order  of  this  court,  a  re- 
straining order  be  granted,  as  prayed  in  said  petition,  upon 
the  plaintiff's  executing  an  undertaking  in  the  sum  of 
$500  as  required  by  law. 
"Dated  October  26,  1889. 

"  By  the  court :  Eleazer  Wakeley, 

*^  Judge  of  the  District  Court  of  the  said  Douglas  County.'^ 

The  undertaking  was  executed  and  filed  as  required  by 
the  order  above  quoted.  On  the  4th  day  of  November^ 
1889,  the  city  of  Omaha  filed  its  answer,  and  on  the  25th 
day  of  the  same  month  the  plaintiff  filed  her  reply  thereto^ 
On  the  11th  day  of  November  the  cause  came  on  for  hear- 
ing, when  the  following  order  was  made : 

"On  this  day  came  on  to  be  determined  the  auplication 
of  the  plaintiff  for  a  temporary  injunction,  which  at  a  for- 
mer day  of  this  term  had  been  heard  pursuant  to  the  order 
of  the  court  made  on  October  26,  1889,  and  taken  under 
advisement,  and  the  court  being  now  fully  advised  in  the 
premises,  it  is  ordered  that  the  said  application  be,  and 
hereby  is,  overruled  and  denied;  to  which  the  plaintiff 
excepts. 

"And  that  the  restraining  order,  granted  pending  the 
said  application,  be,  and  hereby  is,  vacated ;  to  which  the 
plaintiff  excepts. 

"And  thereupon  came  on  to  be  heard  the  motion  of  the 
plaintiff,  that  the  court  fix  and  determine  the  amount  of  the 
supersedeas  undertaking  to  be  given  herein,  which  motion 
is  overruled ;  to  which  plaintiff  excepts." 

It  is  contended  by  plaintiff  that  the  duty  of  fixing  the 
amount  of  the  supersedeas  bond  is  imposed  by  chap.  27  of 
the  Session  Laws  of  1889,  the  first  section  of  which  is  as 
follows : 
28 
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"Section  1.  That  in  case  of  the  dissolution  or  modifica- 
tion by  any  court,  or  any  judge  at  chambers,  of  any  tempo- 
rary order  of  injunction  which  has  been  or  may  hereafter  be 
granted,  the  court  or  judge  so  dissolving  or  modifying  the 
order  of  injunction  shall  at  the  same  time  fix  a  reasonable 
sum  as  the  amount  of  the  supersedeas  bond  which  the 
*  person  or  persons  applying  for  said  injunction  may  give  and 
prevent  the  doing  of  the  act  or  acts  the  commission  of 
which  was  or  may  be  sought  to  be  restrained  by  the  in- 
junction so  dissolved  or  modified/' 

Section  3  of  the  same  chapter  is  as  follows : 

"Sec.  8.  Such  supersedeas  bond  shall  stay  the  doing 
of  the  act  or  acts  sought  to  be  restrained  by  the  suit,  and 
continue  such  injunction  in  force  until  the  case  is  heard 
and  finally  determined  by  the  judgment,  decree,  or  final 
order  of  the  court     *     *     /' 

Section  253  and  section  254  of  the  Civil  Code  in  the  chap- 
ter providing  for  injunctions  are  as  follows: 

"Sec.  5^)3.  If  the  court  or  judge  deem  it  proper  that 
ilie  defendant  or  any  party  to  the  suit  should  be  heard 
before  granting  the  injunction,  it  may  direct  a  reasonable 
notice  to  be  given  to  such  party  to  attend  for  such  purpose 
at  a  specified  time  and  place,  and  may  in  the  meantime 
restrain  such  party. 

"Sec.  254.  An  injunction  shall  not  be  granted  against 
a  party  who  has  answered  unless  upon  notice,  but  such 
party  may  be  restrained  until  the  decision  of  the  applica- 
tion for  an  injunction." 

The  question  now  here  presented  is  whether  or  not  the 
restraining  order  which  was  allowed  by  the  defendant,  on 
the  26th  day  of  October,  pending  the  application  for  an  in- 
iunction,  the  hearing  of  which  was  set  for  a  specified  time, 
and  for  which  notice  was  required  to  be  given  to  the  de- 
fendants in  the  action,  was  an  injunction  within  the  mean- 
ing of  chapter  27  of  the  laws  of  1889  above  quoted. 

In  construing  sections  253  and  254  of  the  Code,  the  con- 
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sideration  of  section  251  becomes  necessary.  This  section 
provides,  in  substance,  that,  if  it  appears  by  the  petition 
that  the  plaintiff  is  entitled  to  the  relief  demanded,  and  that 
such  relief  or  any  part  thereof  consists  in  restraining  the 
commission  or  continuance  of  some  act  the  commission  of 
which  or  continuation  of  which  during  the  litigation  would 
produce  great  or  irreparable  injury  to  the  plaintiff,  or  when 
during  the  litigation  it  appears  that  the  defendant  is  doing, 
or  threatens,  or  is  about  to  do,  some  act,  in  violation  of  the 
plaintiff's  rights  respecting  the  subject  of  the  action,  and 
which  tends  to  render  the  judgment  ineffectual,  a  temporary 
injunction  may  be  granted  to  restrain  such  act. 

By  the  petition  which  was  filed  by  the  plaintiff  in  that 
action,  the  relief  demanded  was  a  perpetual  injunction 
against  the  defendants  therein,  enjoining  them  from  molest- 
ing the  street.  The  decree  granting  the  injunction  could 
not  be  rendered  until  upon  final  trial ;  but  for  the  purpose 
of  preventing  the  injury,  it  is  provided  that  a  temporary 
injunction  may  be  granted  for  the  purpose'  of  restraining 
the  commission  of  the  act  until  the  cause  can  be  finally 
heard.  This  temporary  order  of  injunction  was  sought 
when  the  petition  was  presented  to  the  defendant  and  the 
allowance  thereof  asked.  As  shown  by  his  indorsement 
upon  the  petition,  he  declined  to  grant  the  temporary  in- 
junction without  notice  having  been  served  upon  the  de- 
fendants in  the  action  and  an  opportunity  given  them  to 
show  cause  why  such  injunction  should  not  be  granted. 
This  course  is  provided  for  by  section  263  above  quoted, 
but  as  some  time  must  necessarily  be  consumed  in  serving 
the  notice  and  in  preparing  for  the  hearing  of  the  applica- 
tion for  the  temporary  injunction,  the  defendant,  acting  un- 
der the  provisions  of  the  latter  clause  of  section  253,  issued 
an  order  restraining  the  defendants  from  the  commission 
of  the  act  complained  of  pending  the  application  for  the 
temporary  injunction.  This  provision  of  the  statute  is  in- 
tended for  the  protection  of  the  rights  of  the  plaintiff,  prior 
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to  the  granting  of  the  temporary  injunction  provided  for 
by  section  251,  and  while  it  in  some  degree  partakes  of  the 
nature  of  an  injunction,  yet  it  is  purely  transitory  and  has 
not  within  itself  the  elements  necessary  for  its  continuance. 
Upon  a  decision  either  granting  or  refusing  the  temporary 
injunction,  its  vitality  is  gone,  and  it  ceases  to  be  binding 
upon  the  defendants  in  the  action. 

A  question  similar  to  the  one;  here  presented  was  before 
the  supreme  court  of  California  in  Hicks  v.  Michae!,  16  Cal., 
107,  under  a  statute  very  similar  to  the  sections  of  the  Code 
above  quoted,  and  in  the  opinion  written  by  Chief  Justice 
Field,  in  which  the  question  was  quite  carefully  considered, 
the  same  conclusion  was  arrived  at  as  expressed  herein,  and 
in  which  it  is  said  by  the  learned  Chief  Justice : 

^'  It  follows  that  no  injunction  was  granted  in  the  case, 
but  expressly  refused.  The  appeal,  then,  which  plaintiffhas 
taken,  or  proposed  to  take,  is  only  from  an  order  refusing 
an  injunction,  and  the  simple  question  is  presented  whether 
an  appeal  from  an  order  of  this  character  can  operate  to 
create  an  injunction  or  to  prolong  a  restraining  order  until 
the  ruling  of  the  judge  can  be  reviewed  by  the  ap})ellate 
court.  It  is  clear  that  no  such  effect  can  be  given  to  an 
appeal  even  when  the  most  ample  bond  of  indemnity  is 
tendered.  Where  an  injunction  has  been  refused,  there  is 
nothing  operative.  A  stay  can  only  be  sought  of  that  which 
has  an  existence,  and  by  its  operation  is  supposed  to  work 
injury  to  the  appellant." 

It  is  contended  by  plaintiff  that  the  California  case  is  not 
authority  here,  for  the  reason  that  restraining  orders  are 
granted  in  that  state  without  bond,  and  for  the  further  rea- 
son that  the  writ  of  injunction  is  there  in  force,  while  the 
writ  of  injunction  is  abolished  in  this  state.  Where  the  order 
of  injunction  is  not  allowed  at  the  commencement  of  an 
action,  in  this  state,  it  partakes  of  all  the  essential  elements 
of  the  writ  of  injunction,  and  it  is  provided  by  section  256 
that  the  order  shall  be  addressed  to  the  party  enjoined,  and 
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shall  state  the  injunction,  and  be  issued  by  the  clerk.   It  is 
simply  a  matter  of  form  and  not  of  substance.     The  statutes 
of  this  state  do  not  provide  in  terms  for  the  execution  of  a 
bond  of  indemnity  when  a  restraining  order  is  issued,  pend- 
ing an  application  for  an  injunction,  yet  we  have  no  doubt  of 
the  right,  and  indeed  of  the  duty  of  a  judge  when  grant- 
ing a  restraining  order,  to  require  that  the  party  against 
whom  the  order  is  issued  shall  be  indemnified  against  loss 
resulting  therefrom.     It  is  very  clear  that  the  l^islature 
never  intended  to  give  the  force  and  effect  to  a  restrain- 
ing order  which  attaches  to  an  injunction  when  r^ularly 
allowed.     It  simply  suspends  proceedings  until  an  oppor- 
tunity can  be  given  for  the  parties  to  be  heard,  and  upon 
that  hearing   having  been  had,  and  a  decision  rendered 
upon  the  application,  the  whole  force  of  the  restraining 
order  ceases  by  its  own  limitation.    Any  other  conclusion 
would  do  violence  to  the  intention  of  the  legislature.    If  the 
contention  of  the  plaintiff  should  prevail,  it  would  enable 
a  plaintiff  in  an  injunction  proceeding,  upon  a  representa- 
tion to  a  judge,  by  a  petition,  and  such  other  methods  as 
•miglit  be  adopted,  that  great  and  irreparable  injury  would 
result  from  a  failure  to  issue  an  immediate  injunction,  to 
procure  the  restraining  order  mentioned  by  the  statute,  and 
then,  in  spite  of  the  judge  and  the  court  before  which  the 
case  was  heard,  and  even  over  an  order  directly  refusing 
to  grant  an  injunction,  prevent  the  commission  of  the  act 
until  the  case  could  be  finally  heard  in  the  appellate  court, 
which  was  clearly  not  the  purpose  of  the  act  of  1889. 
The  writ  is  therefore  denied. 

WeIT  D£NIED. 

The  other  judges  concur. 
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|8    438  [FiLBD  JAKUABY  7,  18W.] 

]•  Quo  Warranto :  Other  Rbmkdiss  CnirnLATiyx.  In  mi  ao- 
tion  upon  an  information,  in  the  nature  of  quo  warranto^  wherein 
it  is  claimed  that  the  relator  and  plaintiff  waa  elected  to  the 
office  of  county  attorney,  and  the  defendant  had,  during  the 
term,  intruded  and  usurped  the  said  oMoe,  hM,  that  the  pro- 
Tiaions. of  the  election  law  entitled  "Contesting  Elections"  is 
eumulative,  and  is  not  an  exdusive  remedy. 

S,  ;  OoMPLAiKANT  Hay  Institutk.    In  such  action,  the  in- 

formation may  he  filed  by  the  complaining  party  when,  if 
brought  in  the  supreme  court,  the  attorney  general,  or,  if  in  the 
district  court,  the  county  attorney,  haying  been  requested,  shall 
reAiae  to  appear  and  file  it. 

8.^ :  Supreme  Court:  Jurisdiotiok.    The  supreme  court  has 

original  jurisdiction  in  an  action  in  the  nature  of  qw>  toornniia 
to  determine  conflicting  claims  to  a  public  office. 

4.  ;  Seryigb  ot  Writ.    A  writ  inued  by  the  supreme  court, 

or  under  its  authority,  may  be  legally  serred  in  any  county  in 
the  state. 

K.  ladians :  Citizenship.  Under  the  provisions  of  the  first  danse 
of  section  6  of  the  act  of  congress  entitled  "An  act  to  provide 
for  the  allotment  of  lands  in  severalty  to  Indians,"  etc,  ap- 
proved February  8,  1887,  in  order  to  establish  an  Indian's 
right  to  citizenship,  and  hence  to  vote  at  an  election  in  this 
state,  heldy  that  it  must  be  proven  that  such  Indian  was  bom 
within  the  territorial  limits  of  the  United  States,  and  that  an 
allotment  of  land,  in  fieust,  has  been  made  to  such  Indian  by  the 
government  of  the  United  States  in  pursuance  of  said  act,  or  of 
like  authority  of  law,  or  treaty  of  the  United  States. 

Original  action  in  nature  of  quo  warranto. 

•71  jB.  Barnes,  MeU  C  Jay,  and  John  T.  Spencer,  for  re- 
ktor: 

The  supreme  court  has  jurisdiction  of  the  subject-matter 
and  of  the  person  of  respondent.  (Const.,  art  5,  sec.  2;  State 
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V.  Allen,  6  Kan.,  213;  State  v.  WUeon,  30  Id.,  661.)  The 
statutory  remedy  by  contest  is  merely  cnmulative.  (Comp. 
Stats.,  ch.  71 ;  Kane  v.  People,  4  Neb.,  609, 518;  State  v.  Grif- 
fey, 5  Id.,  161 ;  State  v.  Stein,  13  Id.,  530.)  Indians  are 
aliens,  acknowledging  no  allegiance  to  state  laws  and  exempt 
from  taxation  thereby.  {Cherokee  Nation  v.  Georgia,  5  Pet. 
[U.  S.],  1 ;  Worcester  v.  Georgia,  6  Id.,  515 ;  U.  S.  v.  Rogers, 
4  How.  [U.  S.],  567;  U.  S.  v.  HoUiday,  3  Wall.  [U.  S.], 
407;  Caee  of  Kanaas  Indians,  5  Id.,  787;  Elk  v.  WHkins, 
112  n.  S.,  99.)  Their  alien  character  cannot  be  divested  at 
their  own  election;  they  can  be  made  citizens  only  by  act 
OP  assent  of  congress.  {Wilson  v.  WaU,  6  Wall.  [U.  S.], 
83 ;  Gray  v.  Cojman,  3  Dill.  [U.  S.],  393 ;  Hicks  v.  But- 
tick.  Id.,  413;  Elk  v.  WiUdns,  supra;  U.  S.  v,  Osborne,  6 
Sawyer  [U.  S.],  406,  409 ;  U.  8.  v.  Joseph,  94  U.  S.,  614, 
618.)  Indians  on  a  reservation  are  not  citizens,  but  inde- 
pendent tribes.  {Goodell  v.  Jackson,  20  Johns.  [N.  Y.], 
693;  Holden  v.  Joy,  17  Wall.  [U.  S.],  211;  Strong  v. 
Waterman,  11  Paige  [N.  Y.],  607.)  They  are  subjects 
merely.  (7  Opinions  of  Attys.  Gen.,  749.)  The  petition 
upon  which  the  so-called  Winnebago  precinct  was  formed, 
was  not  signed  by  a  majority  of  the  legal  voters  as  required, 
and  the  proceeding  is  void.  {Robinson  v,  Mathwick,  5 
Neb.,  255;  Doody  v.  Vaughn,  7  Id.,  31 ;  Cheney  v.  Dakota 
Cownty,  22»  Id.,  437.)  When  but  one  mode  of  action  Is 
prescribed  for  the  board,  all  others  are  excluded.  {Stewart 
V.  Otoe  County,  2  Neb.,  177;  S.  C.  &  P.  R.  Co.  v.  Washing- 
ton  County,  8  Id.,  42 ;  People  v.  Comers,  4  Id.,  167.) 

*  Davis  &  Gantt,  for  respondent: 

As  the  relator  is  a  private  individual,  the  district  court 
for  the  county  where  he  resides  has  exclusive  jurisdiction. 
{Lowes  V.  Thompson,  34  Ohio  St.,  365.)  As  the  provisions 
of  our  law  relative  to  quo  warranto  were  taken  from  the 
Ohio  Code,  the  above  case  is  conclusive  here.  {Franklin  v. 
KeUy,  2  Neb.,  104;  Tyler  v.  Tyler,  19  111.,  151 ;  Drennan 
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V.  People,  10  Mich.,  175,  177 ;  Harrison  v.  Soffer,  27  Id., 
476 ;  Daniela  v.  Clegg,  28  Id.,  33 ;  FavinU  v.  BooOi,  17 
O.  S.,  163;  Draper  v.  Emerson,  22  Wis.,  150.)  The  JTe- 
braska  cases  cited  by  relator  do  not  decide  the  question  of 
jurisdiction,  and  the  Kansas  cases  are  based  apon  a  statute 
different  from  ours.  Relator  has  an  adequate  remedy  at 
law  which  is  exclusive  and  deprives  the  supreme  court  of 
jurisdiction  in  this  case.  (McCrary,  Elections  [2d  Ed.], 
sec.  285a;  Dickey  v.  Reed,  78  111.,  261 ;  Moore  v.  HoU- 
mgUm,  31  Id.,  243 ;  BeU  v.  Templm,  26  Neb.,  249 ;  Staifi 
V.  Oleson,  15  Id.,  247;  State  v.  Marlow,  15  Ohio,  St.,  114; 
Wetmore  v.  Stewart,  26  Id.,  216.)  Naturalization  may  be 
accomplished  under  the  general  law  providing  therefor 
or  by  a  special  act  of  congress.  (Dred  Scott  v.  Sanford,  19 
How.  [U.  8.],  393 ;  People  v.  Washington,  36  Gal.,  658.) 
The  rights  of  citizenship  were  conferred  upon  the  Winne- 
bagos  by  the  Dawes  act  of  1887,  and  all  the  members  of 
the  tribe  who  voted  at  this  election  had  either  received 
their  lands  in  severalty  or  Were  children  of  those  who  hid 
done  so. 

Cobb,  J. 

The  attorney  general  having  declined  to  appear  for  the 
state,  the  relator  brought  his  original  petition  in  quo  tiHir- 
ranto  against  Kelley  W.  Frazer,  of  Dakota  county,  alleg- 
ing that  he  is  a  citizen  of  the  United  States,  and  of  the 
state  of  Nebraska,  and  a  duly  qualified  elector  and  resi- 
dent of  the  county  of  Dakota,  in  said  state,  and  was  such 
on  the  6th  day  of  November,  1888,  and  at  that  time  pos- 
sessed all  the  qualifications  required  by  law  to  enable  him 
to  hold  the  office  of  county  attorney  in  and  for  said  county. 

He  further  alleges  that  the  election  was  held  on  the  6th 
day  of  November,  1888,  in  said  county  o^  Dakota,  and  in 
accordance  with  the  provisions  of  law,  at  which  election 
relator  was  a  candidate  for  said  office  in  said  county,  and 
within  the  proper  and  legal  limits  and  boundaries  of  said 
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county  received  714  votes  for  said  office;  that  defendant 
was  also  a  candidate  for  said  office,  and  within  said  limits 
and  boundaries  received  627  votes,  and  no  more;  that  re- 
lator received  a  majority  of  the  votes  cast  at  said  election 
within  said  county  of  Dakota,  amounting  to  87  votes,  and 
was  therefore  duly  and  legally  elected  to  said  office  for  the 
ensuing  two  years. 

Further  alleges  that  lying  south  of  and  contiguous  to 
the  said  county  of  Dakota  there  is  a  certain  territory  and 
tract  of  country  comprising  about  seven  townships  of  land, 
known  as  and  called  Omaha  and  Winnebago  reservation ; 
that  said  tract  of  country  was  set  apart  and  ceded  to  the 
said  tribes  or  nations  of  Indians  by  an  act  of  congress  and 
by  treaty  with  said  tribes  of  Indians,  which  treaty  and 
act  was  ratified  and  confirmed  on  the  21st  day  of  June, 
1854;  that  said  tribes  or  nations  of  Indians  since  said  date 
have  owned,  occupied,  and  possessed  said  tract  of  country, 
and  still  own  and  possess  the  same  as  their  reservation  and 
permanent  home;  that  said  tribes  are  in  charge  of  and  un- 
der the  custody,  care,  and  control*  of  an  agent,  appointed 
by  the  president  of  the  United  States,  who  is  in  charge  of 
the  agency  on  said  reservations,  established  and  maintained 
under  the  laws  of  the  United  States. 

Further  alleges  that  the  Winnebago  tribe  or  nation  of 
Indians  has  not  abandoned  its  tribal  relations,  but  still 
keeps  up  and  maintains  the  same;  that  they  have  not 
adopted  the  habits  of  civilized  life,  and  taken  their  lands 
in  severalty,  nor  received  patents  therefor;  that  they  had 
not  done  so  prior  to  the  said  6th  day  of  November,  1888, 
as  provided  by  the  act  of  congress  known  as  the  Dawes 
bill,  passed  and  approved  February  8,  1887;  that  none  of 
said  Winnebago  tribe  or  nation  of  Indians  were  citizens  of 
the  United  States,  and  none  of  the  members  of  said  tribe 
were  citizens  of  the  state  of  Nebraska,  and  are  not  and 
were  not  electors  of  the  county  of  Dakota  on  the  6th  of 
November,  aforesaid,  and  were  not  entitled  to  vote  in  the 
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said  county  of  Dakota,  nor  for  any  candidate  for  the  office 
of  county  attorney  of  said  county ;  that  of  the  Omaha  tribe 
or  nation  of  Indians  who  claimed  to  have  taken  their  lands 
in  severalty,  and  who  have  received  patents  therefor,  and 
who  claimed  to  be  citizens  of  the  United  States,  under  and 
by  virtue  of  the  act  of  congress,  aforesaid,  there  were 
twenty-eight  who  voted  on  the  said  6th  day  of  November, 
1888. 

Plaintiff  further  allies  that  the  legislature  of  the  state  of 
Nebraska,  held  during  the  year  1879,  passed  an  act  pre- 
tending, or  attempting,  to  attach  said  reservation  to  the  said 
county  of  Dakota  for  election,  revenue,  and  judicial  pur- 
poses, and  claims  that  said  act  is  unconstitutional  and  void. 

Plaintiff  further  alleges  that  twelve  days  preceding  the 
day  of  election  there  was  presented  to  the  board  of  commis- 
sioners of  Dakota  county  a  petition  asking  and  praying 
the  board  to  establish  a  voting  precinct  or  polling  place  at 
the  government  agency,  aforesaid,  to  be  known  as  and  called 
Winnebago  precinct,  which  petition  was  signed  by  only 
twenty-one  persons,  eight  of  whom  were  government  em- 
ployes, temporarily  staying  on  said  agency,  in  the  employ 
of  the  United  States;  that  the  board  of  commissioners  es- 
tablished the  precinct  or  voting  place,  as  prayed  for,  under 
the  name  of  Winnebago  precinct;  that  no  precinct  officers 
were  appointed  or  elected  for  said  precinct  previous  to  No- 
vember 6,  1888;  that  the  county  clerk  of  the  county  of 
Dakota — ^said  county  not  being  under  township  organiza- 
tion—did not  make  out  and  deliver,  twenty  days  prior  to 
the  holding  of  said  election,  nor  at  any  other  time,  a  notice 
of  said  election,  to  be  posted  in  said  precinct;  that  no  no- 
tice of  such  election  was  ever  posted  by  the  sheriff  in  said 
precinct,  and  that  said  precinct  was  not  formed  in  time  to 
have  notices  of  election  posted  ten  days  prior  to  the  time 
of  holding  said  election,  &s  provided  by  law ;  and  claims 
that  all  the  proceedings  in  relation  to  the  establishing  of 
said  precinct  were  ill^al  and  void,  and  conferred  no  right 
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or  authoritj  upon  any  of  the  inhabitants  of  said  precinct 
to  vote  at  said  election ;  that  250  votes  for  the  office  of 
county  attorney  were  cast  at  said  precinct  by  the  Winne- 
bago and  Omaha  tribes  of  Indians^  and  the  government 
agents  and  employes  stopping  at  said  agency ;  that  of  this 
number  defendant  received  198  votes  and  the  relator  67 
votes ;  that  said  votes  were  counted  and  returned  to  the 
county  clerk  and  were  canvassed  by  the  board  of  canvassers 
of  said  county,  which  gave  defendant  a  majority  of  49  votes ; 
that  defendant  was  wrongfully  and  unlawfully  declared 
elected  to  the  office  of  county  attorney,  in  and  for  Dakota 
county,  for  the  ensuing  two  years,  and  the  certificate  of 
election  was  issued  and  delivered  to  him  by  the  clerk  of 
Dakota  county. 

Further  allies  that  J.  F.  Warner,  the  agent  in  charge 
of  said  Indians,  his  son,  M.  M.  Warner,  one  William 
Hedges,  A.  H.  Baker,  McCuin,  FitzpatricK,  and  other  gov- 
ernment employes  amounting  to  twelve  persons,  tempo- 
rarily residing  at  and  having  charge  of  said  agency,  wrong- 
fully and  fraudulently  voted  at  said  polling  place  for  the 
defendant,  and  their  votes  were  canvassed  and  returned  for 
the  defendant  without  any  authority  of  law. 

Further  alleges  that  at  St.  John's  precinct,  at  said  elec- 
tion, ten  illegal  votes  were  cast  and  counted  for  defendant. 

Further  alleges  that  the  relator,  at  the  election  aforesaid, 
received  a  majority  of  all  the  legal  votes  cast  at  said  election, 
and  was  duly  and  legally  elected  to  the  office  of  county 
attorney,  of  said  county,  for  the  period  of  two  years  from 
the  3d  day  of  January,  1889 ;  that  the  relator  duly  tend- 
ered his  official  bond  to  the  proper  authority,  and  de- 
manded possession  of  said  office  from  defendant,  and  de- 
fendant refused  and  still  refuses  to  deliver  possession  of  the 
office  to  relator. 

Prays  judgment  that  the  defendant  be  declared  not 
elected  to  said  office;  that  he  be  ousted  therefrom  and  the 
relator  be  declared  entitled  to  the  same  and  installed  therein. 
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To  this  information  defendant  files  his  answer  and  al- 
leges: 

First — That  he  was  not  at  the  commencement  of  this  ac- 
tion a  resident  of,  nor  within  the  county  of  Lancaster,  nor 
was  a  service  of  summons  had  on  him  therein. 

Second — ^That  the  action  was  brought  against  defendant 
by  a  private  individual,  and  not  by  the  attorney  general  ot 
the  state ;  that  in  actions  of  quo  warranto  brought  on  the 
relation  of  a  private  individual  the  district  court  of  the 
county  in  which  defendant  resides  has  exclusive  jurisdic- 
tion ;  that  the  defendant  is  a  citizen  of  and  resides  within 
Dakota  county ;  that  no  service  of  summons  has  been  made 
within  Lancaster  county,  nor  has  said  defendant  accepted 
ser^vioe  within  said  Lancaster  county,  for  reason  of  which 
this  court  has  no  jurisdiction  to  try  the  case. 

Further  alleges  that  plaintifi^  has  a  full,  complete,  and 
speedy  remedy,  at  law.  Further  answering,  admits  that 
plaintiff,  is  an  elector  and  resident  of  Dakota  county,  and 
has  the  qualifications  necessary  to  hold  the  office  of  county 
attorney. 

Answering  to  the  second  count,  admits  that  the  election 
was  held  on  the  6th  of  November,  1888,  and  that  plaintift 
and  defendant  were  opposing  candidates  for  the  office  of 
county  attorney.  Denies  each  and  every  other  all^ation 
in  said  count  contained. 

Answering  third  count,  denies  each  and  every  allegation 
therein  contained,  and  further  answering  to  said  count 
alleges  that  by  an  act  of  congress  approved  February  21, 
1863,  it  became  the  duty  of  the  secretary  of  the  interior  to 
allot  to  said  Indians  in  severalty  lauds  which  they  may 
respectively  cultivate  and  improve,  not  exceeding  eighty 
acres,  to  each  head  of  a  family  other  than  chiefs,  to  whom 
larger  amounts  may  be  made,  which  lands  when  so  allotted 
shall  be  vested  in  said  Indians  and  their  heirs  without 
the  right  of  alienation,  and  shall  be  evidenced  by  patent; 
said  act  further  provided  said  Indians  should  be  subject 
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to  the  laws  of  the  United  States  and  the  criminal  laws  of 
the  state  or  territory  in  which  they  may  happen  to  reside; 
that  said  Indians^  in  accordance  with  the  treaty  made  March 
8,  1 865,  were  removed  to  the  state  of  Nebraska,  and  to  the 
lands  which  they  now  occupy,  and  which  lands  are  part  of 
the  same  out  of  which  said  Winnebago  precinct  was  created ; 
that  afterwards  in  pursuance  of  said  act  and  treaty,  and  on 
the  22d  of  November,  1872,  patents  were  issued  to  said  In- 
dians as  provided  in  said  act  for  said  lands,  which  patents 
included  a  part  of  the  lands  out  of  which  said  precinct  was 
formed,  and  upon  which  the  Winnebago  Indians,  who  voted 
for  defendant  at  the  November,!  888,  election,  resided  at  said 
time  and  did  so  reside  thereon  for  a  long  period  preceding 
said  election  after  receiving  their  patents.    Further  answer- 
ing said  count,  alleges  that  by  an  act  of  congress  approved 
August  7, 1882,  and  relating  to  the  Omaha  tribe  of  Indians, 
it  was  provided  in  the  said  act  that  certain  lands  therein 
described  should  be  allotted  in  severalty  to  said  Indians, 
and  after  approval  of  said  allotments  by  the  secretary  of 
of  the  interior  said*  secretary  should  cause  patents  of  said 
lands  to  be  issued  to  said  Indians ;  that  upon  the  comple- 
tion of  said  allotments  and  the  patenting  of  the  lands  to 
said  allottees,  each  and  every  member  of  said  tribe  of  In- 
dians shall  have  the  benefit  of  and  be  subject  to  the  laws, 
both  civil  and  criminal,  of  the  state  of  Nebraska,  and  that 
said  state  shall  not  pass  and  enforce  any  law  denying  any 
Indians  in  said  tribe  the  equal  protection  of  law;  that  in 
pursuance  of  said  act  allotments  were  made  of  said  lands 
to  said  Indians  on  the  29th  of  December,  1 884,  patents  were 
issued  therefor  as  provided  in  daid  act;  that  the  said  patents 
included  the  land  upon  which  the  Omaha  Indians,  who 
voted  at  the  November,  1 888,  election,  reside,  and  the  same  is 
within  a  part  of  the  Winnebago  precinct  aforesaid ;  and 
that  said  Indians  have  been,  and  at  the  time  of  the  election 
and  for  a  number  of  years  previous  thereto,  residents  of  the 
land  located  and  within  said  precinct.     Further  answering 
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said  oount  defendant  alleges  that  by  an  act  of  congress  ap- 
proved Febraary  8^  1 887,  it  was  provided  in  section  6  of  said 
act  that  upon  the  completion  of  said  allotments  and  the  pat- 
enting of  the  lands  of  said  allotees,  each  and  every  band  or 
tribe  of  Indians  to  whom  allotments  have  been  made  shall 
have  the  benefit  of  and  be  subject  to  the  laws,  both  civil  and 
criminal,  in  the  state  or  territory  in  which  they  may  reside. 
And  no  state  or  territory  shall  pass  or  enforce  any  law  de- 
nying any  such  Indians  within  its  jurisdiction  the  equal 
protection  of  the  law.     And  every  Indian  bom  within  the 
territorial  limits  of  the  United  States  to  whom  allotment 
shall  have  been  made  under  the  provision  of  this  act,  <rr 
under  any  law  or  treaty,  and  every  Indian  born  within  the 
territorial  limits  of  the  United  States  who  has  voluntarily 
taken  up  within  said  limits  his  residence,  separate  and  apart 
from  any  tribes  of  Indians  therein,  and  adopted  the  habits 
of  civilized  life,  is  hereby  declared  to  be  a  citizen  of  the 
United  States,  and  is  entitled  to  all  the  rights,  privil^es, 
and  immunities  of  such  citizens,  whether  said  Indian  has 
been  or  not  by  birth  or  otherwise  a  member  of  any  tribe 
of  Indians  within  the  territorial  limits  of  the  United  States, 
witiiout  in  any  manner  impairing  or  otherwise  affecting  the 
right  of  any  such  Indian  to  tribal  or  other  property.   De- 
fendant further  alleges  that  of  about  190  votes  cast  for  him  ^ 
at  said  election  in  said  Winnebago  precinct  by  the  Omaha 
and  Winnebago  Indians  aforesaid,  all  of  said  votes  were 
cast  by  Indians  who  had  severed  their  tribal  relations, 
taken  their  lands  in  severalty,  received  patents  therefor  and 
adopted  the  habits  of  civiii^  life,  and  at  the  time  of  said 
election,  and  long  previous  thereto,  were  residing  on  and  cul- 
tivating said  lands  and  dependent  upon  their  own  labor  for 
a  livelihood,  and  received  no  aid  from  the  government  what- 
ever excepting  the  annuity  paid  them  that  was  derived  from 
the  sale  of  Minnesota  lands  and  did  not  exceed  the  amount 
of  $15  a  year  for  each  individual;  that  all  of  said  Indians 
voting  for  defendant  had  resided  in  the  state  of  Nebraska 
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for  mcOre  than  six  months,  in  Dakota  county  for  more  than 
sixty  days,  and  in  Winnebago  precinct  for  more  than 
ten  days  preceding  said  election^  and  under  and  by  virtue 
of  the  act  approved  February  8,  1887,  said  Indians  were 
citizens  of  the  United  States  and  the  state  of  Nebraska, 
and  had  full  right  to  exercise  the  right  of  suffrage  in  said 
county  and  precinct  and  their  votes  were  legally  and  prop- 
erly received  canvassed  and  counted  for  this  defendant  for 
the  office  of  county  attorney  of  said  county. 

Answering  fourth  count,  admits  that  the  l^islature  of  the 
state  of  Nebraska,  at  the  session  held  during  the  year  1879| 
passed  an  act  attaching  said  territory  to  the  county  of  Da- 
kota for  election,  judicial,  and  revenue  purposes;  admits 
that  the  same  became  a  law  on  the  27th  of  February,  1879  * 
denies  that  the  said  act  was  unconstitutional  and  void,  and 
avers  the  fact  to  be  that  said  act  is  and  was  at  the  time  of 
holding  the  election  aforesaid  a  valid  and  subsisting  law. 

Answering  fifth  count,  denies  each  and  every  all^ation 
therein  contained,  except  as  hereinafter  expressly  admitted ; 
avers  the  tacts  to  be  that  the  action  of  said  board  was  based 
on  three  different  petitions  presented  to  them  praying  that 
they  set  off  said  territory  as  a  voting  precinct;  that  said 
petitions  were  signed  by  some  247  of  the  residents  and 
voters  of  the  territory '  in  said  petitions  described,  as  is 
fully  shown  by  copies  of  said  petitions  attached  to  the  an- 
swer; that  on  the  23d  of  October,  1888,  in  pursuance  of 
said  petition,  the  commissioners  created  a  precinct  by  the 
name  of  Winnebago  precinct  and  the  votes  complained  of 
were  cast  in  said  precinct  for  said  office  of  county  attorney, 
and  other  officers  voted  for  at  the  general  election,  and  said 
election  was  held  in  all  respects  in  conformity  to  the  laws 
governing  elections.  Further  answering  said  count,  de- 
fendant says  that  said  precinct  was  formed  from  the  terri- 
tory attached  to  the  county  of  Dakota  by  the  act  of  the 
legislature  passed  and  approved  February  27,  1879,  and 
that  since  the  passage  of  said  act,  and  up  to  the  time  of  the 
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action  of  the  oommissioners  as  aforesaid,  no  precinct  or 
voting  place  bad  been  formed  for  the  benefit  and  conven- 
ience of  the  voters  residing  on  the  territory  so  attached ; 
tl^at  voters  up  to  the  time  of  formation  of  said  precinct 
had  to  go  a  great  distance  at  much  inconvenience  to  exer- 
cise the  right  of  suffrage ;  that  said  board  of  commission- 
ers had  full  power  under  the  law  relating  to  the  formation 
of  new  precincts  to  act  in  the  premises,  an^  under  said  law 
it  was  their  duty  to  form  a  voting  precinct  for  the  accom- 
modation of  the  voters  residing  in  said  territory  without 
any  petition  therefor.  Defendant  alleges  that  notices  were 
posted  in  said  precinct  for  more  than  ten  days  preceding 
said  election ;  that  had  no  notice  been  posted  in  said  pre- 
cinct it  would  have  no  effect  upon  the  legality  of  the  votes 
cast;  as  the  time  of. holding  said  election  is  fixed  by  law, 
and  that  all  of  the  193  votes  cast,  canvassed,  and  returned 
for  defendant  at  said  voting  preciuct  were  legal  and  valid 
votes  cast  by  bona  fide  residents  of  said  precinct,  and  said 
residents  were  citizens  of  the  United  States  and  the  state  ot 
Nebraska,  and  had  a  right  to  vote  at  said  election  in  said 
precinct  for  candidates  for  the  various  offices  to  be  filled  at 
said  election. 

Answering  sixth  count,  denies  that  J.  F.  Warner  and 
other  parties  therein  mentioned  were  temporarily  residing 
on  said  reservation ;  denies  that  said  persons  fraudulently 
and  wrongfully  voted;  denies  that  said  votes  were  wrong- 
fully and  unlawfully  canvassed  for  defendant;  avers  the 
facts  to  be  that  said  parties  had  resided  on  said  reservation 
and  made  their  permanent  home  on  the  same  for  a  long 
period  previous  to  the  time  of  their  voting,  and  bad  been 
residents  of  the  state  of  Nebraska  for  more  than  six 
months,  and  had  resided  in  the  county  of  Dakota  for  more 
than  sixty  days,  and  in  said  precinct  for  more  than  ten  days 
preceding  the  said  election,  and  had  full  right  as  citizens 
.of  Nebraska  and  residents  of  said  county  and  precinct  for 
the  requisite  time  to  vote  at  said  election. 
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In  answer  to  the  seventh  count,  denies  that  certain  votes 
were  cast  in  said  precinct  for  plaintiff,  which  were  not 
counted.  Purther  answering,  says  that  of  t]ie  six  Indians 
who  voted  in  said  precinct  this  defendant  has  no  knowl- 
edge or  information  as  to  whether  said  Indians  had  the 
right  to  vote  in  said  precinct  or  not,  and  has  no  knowledge 
or  information  as  to  whom  said  Indians  voted  for,  but  is 
informed  and  believes  it  to  be  true  that  said  Indians  cast 
their  votes  for  the  plaintiff^  and  said  votes  were  canvassed 
and  counted  for  the  plaintiff  by  the  canvassing  board  of 
said  precinct. 

Answering  eighth  count,  denies  each  and  every  all^ation 
therein.  For  further  answer  to  the  information  of  the  re- 
lator,  alleges  that  at  the  election  held  in  Dakota  county, 
Nebraska,  on  the  6th  of  November,  1888,  for  the  office  of 
county  attorney  of  said  county,  defendant  received  820 
votes,  and  the  relator  received  771  votes ;  that  defendant 
was  duly  declare^  elected  to  the  office  of  county  attorney, 
and  received  a  certificate  of  election,  duly  qualified;  filed 
the  bond  required  by  law,  and  entered  upon  the  duties  of 
said  office  at  the  time  required  by  law,  and  has  ever  since, 
and  now  is  performing  the  duties  of  said  office,  and  is  law- 
fully and  legally  entitled  to  said  office  for  the  term  of  two 
years;  denies  that  the  relator  was  elected  to  said  office  of 
county  attorney  of  Dakota  county,  or  has  any  right  or 
claim  thereto.  Defendant  prays  that  said  office  and  its 
privileges  and  franchises  may  be  adjudged  to  him  and  for 
his  costs. 

To  this  answer  plaintiff  for  reply  alleges  that  the  su- 
preme court  of  the  state  of  Nebraska  has  original  juris- 
diction of  the  subject-matter  of  this  action  and  the  parties 
thereto,  and  the  district  court  of  Dakota  county  has  not 
exclusive  jurisdiction  of  this  matter;  that  defendant  ac- 
cepted service  of  the  summons  of  this  court  in  this  cause, 
and  has  duly  appeared  and  answered  to  the  merits  of  this 
action ;  that  the  relator  had  not  at  the  time  of  the  com- 
29 
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menoement  of  this  action  an  adequate  remedy  at  law.  Be- 
lator  admits  that  under  the  provisions  of  the  act  of 
congress,  approved  February  21,  1863,  and  of  the  treaty 
approved  March  8,  1865,  as  alleged  in  the  answer,  the 
Winnebago  Indians  removed  to  the  state  of  Nebraska,  and 
to  the  lands  which  they  now  occupy ;  and  allies  that  of  the 
Indians  that  voted  at  the  election  in  Winnebago  precinct 
on  the  6th  day  of  November,  1888,  but  34  had  received 
patents  under  the  provisions  of  the  act  of  congress  and  the 
treaty  aforesaid,  and  of  the  34  Indians  thus  voting  but  7 
had  received  and  retained  patents  to  their  allotments  made 
as  aforesaid,  and  all  other  Winnebago  Indians  who  voted 
at  said  election  voted  by  virtue  of  the  allotments  made 
under  the  provisions  of  the  act  of  congress  approved  Feb- 
ruary 8,  1887,  and  made  subsequent  to  said  date  by  a  spe- 
cial agent  of  the  government,  which  allotments  had  not 
been  on  the  6th  day  of  November,  1888,  approved  by  the 
government  of  the  United  States,  and  patents  issued  there- 
for; relator  further  admits  that  the  Omaha  tribe,  or  nation 
of  Indians,  were  entitled  to  vote  at  the  election  held  on  the 
6th  day  of  November,  and  further  alleges  that  less  than 
thirty  of  said  tribe  voted  at  said  pretended  precinct  for 
the  candidate  for  the  office  of  county  attorney  of  Dakota 
county. 

Further  replying,  relator  admits  the  provisions  of  the 
act  of  congress,  approved  February  8,  1887,  as  in  said 
answer  alleged,  but  denies  that  the  Winnebago  Indians 
who  voted  in  said  precinct  had  taken  their  lands  in  sever- 
alty, and  received  patents  therefor;  denies  that  said  In- 
dians had  severed  their  tribal  relations  and  adopted  the 
habits  of  civilized  life ;  denies  that  they  are  dependent 
upon  their  own  labor  for  a  livelihood  and  receive  no  aid 
from  the  government  except  the  annuities  derived  from  the 
sale  of  their  lands  in  Minnesota;  denies  that  said  Indians 
became  citizens  by  virtue  of  the  act  approved  February 
8,  1887;  denies  that  they  were  l^al  voters  on  the  6th 
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of  November,  1888 ;  denies  that  the  votes  cast  by  said  In- 
dians were  l^lly  and  properly  cast  and  counted  for  de- 
fendant therein ;  alleges  that  said  Indians  are  under  the 
care  and  control  of  the  agent  appointed  by  the  government 
of  the  United  States ;  that  through  said  agent  they  receive 
aid  from  the  government  of  the  United  States  in  the 
matter  of  annuities  and  supplies ;  that  they  are  not  now 
and  never  have  been  since  their  settlement  in  Nebraska 
self-supporting;  their  farms  are  stocked,  their  buildings 
erected,  and  seeds,  grain,  and  implements  furnished  them 
by  the  government ;  that  they  maintain  the  customs  and 
usages  of  the  said  Winnebago  tribe,  preserve  their  own  pe- 
culiar mode  of  life  in  regard  to  their  habitation  and  living, 
and  are  not  and  never  have  been  amenable  to  the  laws  of 
said  state;  that  they  are  not  now,  and  were  not  on  the  6th 
of  November,  performing  the  duties  of  citizens  of  the  state 
of  Nebraska;  that  they  were  fraudulently  voted  in  said 
precinct,  and  said  votes  were  fraudulently  and  unlawfully 
received,  counted,  and  canvassed  for  the  various  county  and 
state  offices,  and  that  none  of  the  210  Winnebago  Indians, 
who  voted  in  said  precinct,  were  electors  of  the  state  of 
Nebraska,  or  entitled  to  vote  at  said  election. 

For  further  reply  to  said  answer,  denies  that  said  pre- 
cinct was  established  upon  three  petitions,  but  allies  the 
fact  to  be  that  the  petition  marked  Exhibit  A  and  the 
petition  marked  Exhibit  C  were  filed  at  or  near  the  same 
time  they  were  fraudulently  joined  together,  and  were  re- 
jected by  the  board  of  county  commissioners  on  the  21st 
day  of  October,  1888 ;  that  on  the  16th  of  October  a  peti- 
tion, marked  Exhibit  B,  was  filed  in  the  office  of  the  clerk 
of  said  county,  and  on  the  23d  day  of  October,  1888,  the 
precinct  was  established  as  prayed  for  in  said  petition . 
that  J.  F.  Warner,  M.  M.  Warner,  Wm.  Hedges,  Fitz- 
patrick,  McCuin,  A.  H.  Baker,  and  John  W.  Nunn  were 
government  employes,  and  are  not,  and  were  not  at  the 
time  they  signed  said  petition,  bona  fde  electors  and  resi- 
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dents  of  said  precinct,  but  were  residing  on  said  reservation 
for  the  purpose  of  their  employment  only;  that  M.  J.  Fitz- 
patrick  and  Wm.  Hedges,  who  made  the  affidavit  to  said 
petition,  and  were  signers  thereof,  were  government  em- 
ployes at  the  time  of  signing  said  petition  and  making  the 
application  aforesaid.  That  the  acts  of  the  board  of 
commissioners  of  Dakota  county,  in  establishing  such 
precinct,  were  illegal  and  void,  and  conferred  no  right  or 
authority  upon  any  residents  of  said  precinct  to  vote  at  said 
election.  Admits  that  said  precinct  was  formed  from  the 
territory  which  the  legislature  of  the  state  of  Nebraska, 
by  act  approved  February  27, 1879,  attached  to  said  county ; 
but  denies  that  notices  of  said  election  were  posted  in  said 
precinct  ten  days  before  said  election,  or  at  any  other  time ; 
denies  any  part  of  the  193  votes  cast  for  said  defendant, 
by  the  said  Winnebago  Indians,  or  by  said  government 
agents  and  employes,  in  said  precinct,  were  legal  votes; 
denies  that  said  Indians  and  government  agents  and  em- 
ployes had  the  right  to  vote  at  said  election  ;  denies  that  J. 
F.  Warner,  M.  M.  Warner,  A.  H.  Baker,  M.  J.  Fitzpat- 
rick,  W.  A.  McCuin,  William  Hedges,  and  John  W.  Nunn 
were  residents  and  electors  of  said  precinct.  Allies  Uiat 
they  were  residing  there  for  the  purpose  of  said  appoint- 
ment, and  had  no  right  to  vote  in  said  precinct  for  any 
candidate. 

Further  replying,  denies  that  the  defendant  received  a 
majority  of  the  l^al  votes  cast  at  said  election  for  the 
office  of  county  attorney,  or  that  he  received  820  1^1 
votes.  Allies  that  the  votes  so  counted  and  canvassed 
for  the  defendant  included  the  193  votes  of  the  said  Win- 
nebago Indians  and  the  government  agents  and  employes 
in  said  precinct,  and  that  this  relator  received  a  majority 
of  eighty-seven  of  all  the  legal  votes  that  were  cast  at  said 
election ;  that  He  was  duly  and  legally  elected  to  the  office 
of  county  attorney  of  Dakota  county,  for  a  term  of  two 
years  from  tlie  3d  day  of  January^  1889. 
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There  are  three  important  qaestions  presented  by  the 
record  in  this  case  :  First,  as  to  the  procedure.  This  branch 
of  the  case  presents  questions :  First,  the  jurisdiction  and 
power  of  the  supreme  court  to  hear  and  determine  original 
actions  of  quo  warranto;  to  inquire  hy  what  right  a  re- 
spondent holds  a  county  office. 

Article  6  of  the  constitution  of  the  state  is  devoted  to 
the  judicial  department,  and  section  2  thereof  to  the  supreme 
court,  and  provides  as  follows :  '^  It  shall  have  original  juris- 
diction in  cases  relating  to  the  revenue,  civil  cases  in  which 
the  state  shall  be  a  party,  mandamus^  quo  warrarUo,  habeas 
eorpu8y  and  such  appellate  jurisdiction  as  may  be  provided 
by  law.*' 

Section  1  of  chapter  71  of  the  Compiled  Statutes  pro- 
vides that  ^'When  any  citizen  of  this  state  shall  claim  any 
office  which  is  usurped,  invaded,  or  unlawfully  held  and 
exercised  by  another,  the  person  so  claiming  such  office 
shall  have  the  right  to  file  in  the  district  court  an  infor- 
mation in  the  nature  of  a  quo  warranto  upon  his  own  re- 
lation, and  with  or  without  the  consent  of  the  prosecuting 
attorney,  and  such  person  shall  have  the  right  to  prosecute 
said  information  to  final  judgment;  Provided^  He  shall 
have  first  applied  to  the  prosecuting  attorney  to  file  the  in- 
formation, and  th3  prosecuting  attorney  shall  have  refused 
or  neglected  to  file  the  same.'' 

Section  4  of  said  chapter  provides  that  '^  Proceedings 
in  the  supreme  court  in  applications  for  viandamua  shall 
be  regulated  by  chapter  3  of  title  18  of  the  Ck)de  of  Civil 
Procedure,  in  applications  by  quo  warranto  by  title  23  of 
said  Code,  and  in  application  for  habeas  corpus  by  chapter 
25  of  the  Criminal  Code ;  and  all  other  provisions  of  law 
relating  to  those  remedies  shall  be  applicable  to  said  pro- 
ceedings when  had  in  said  court  exercising  its  original  ju- 
risdiction." 

Section  5  provides  that "  The  several  district  courts  shall 
have  and  exercise  concurrent  jurisdiction  with  the  supreme 
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court  in  the  sever^  kinds  of  action  enumerated  in  the 
forgoing  section  and  the  mode  of  proceeding  and  the 
practice  relating  thereto  shall  be  the  same  as  tliat  obtain- 
ing in  the  supreme  court  as  herein  provided  and  as  now 
provided  by  law." 

Title  23  of  the  Code  of  Civil  Procedure  provides  as 
follows : 

''Sec.  704.  An  information  may  be  filed  against  any 
person  unlawfully  holding  or  exercising  any  public  ofBoe 
or  franchise  within  this  state,  or  any  office  in  any  cor- 
poration created  by  the  laws  of  this  state,  or  when  any 
public  officer  has  done  or  suffered  any  act  which  works 
a  forfeiture  of  his  office,  or  when  any  persons  act  as  a  cor- 
poration within  this  state  without  being  authorized  by  law, 
or  if,  being  incorporated,  they  do  or  omit  acts  which 
amount  to  a  surrender  or  forfeiture  of  their  rights  and 
privileges  as  a  cori)oration,  or  when  they  exercise  powers 
not  conferred  by  law. 

''  Sec.  705.  Such  information  may  be  filed  by  the  prose- 
cuting attorney  of  the  proper  coun(y  whenever  he  deems  it 
his  duty  so  to  do. 

''  Sec.  706.  He  must  file  such  information  when  directed 
to  do  so  by  the  governor,  the  legislative  assembly,  or  the 
district  court." 

The  remaining  sections  are  devoted  to  matters  of  detail. 

When  these  provisions  of  law  are  grouped  and  con- 
sidered together,  it  is  clear  that  the  supreme  court  has 
jurisdiction  of  the  case  at  bar,  a  jurisdiction  derived 
from  the  constitution  which  no  statute  could  take  away, 
and  of  which  no  statute  has  sought  to  deprive  it.  It  is 
equally  clear  that  the  relator,  having  applied  to  the  at- 
torney general  to  file  said  information  and  that  officer  hav- 
ing refused,  had  the  right  to  file  it  himself.  That  the 
respondent,  being  a  citizen  and  resident  of  Dakota  county, 
cannot  he  be  sued  in  the  supreme  court  which  holds  its^ses- 
sions  and  keeps  its  records  in  Lancaster  county,  and  can 
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a  summons  issued  by  the  clerk  of  said  court  in  Lan- 
caster county  be  served  on  the  respondent  in  Dakota 
county  and  thereby  confer  jurisdiction  of  the  person  of 
respondent  upon  said  court?  The  supreme  court  has  no 
other  or  greater  jurisdiction  in  the  county  of  Lancaster 
than  it  has  in  the  county  of  Dakota,  or  any  other  county 
of  the  state.  Any  writ  that  may  be  issued  under  its  au- 
thority may  be  served  in  any  county  of  the  state,  and  no 
question  of  local  citizenship,  or  domicile,  can  grow  out  of 
the  &ct  of  such  service  being  made  in  one  county  rather 
than  another.  These  propositions  are  so  self-evident,  and 
the  conclusions  so  irresistible,  that  any  analysis,  or  discus- 
sion, of  them  is  deemed  superfluous.  No  purpose  would 
be  served  by  a  discussion  of  the  case  of  Staiey  ex  rd.  Lotoes, 
V.  Thompson^  34  O.  S.,  365,  cited  by  counsel  for  respond- 
ent. We  are  all  of  the  opinion  that  that  case  cannot  be 
followed  in  this  state. 

Counsel  for  respondent  cite  section  60  of  the  Code  of 
Civil  Procedure,  which  reads  as  follows :  "  Every  other 
action  must  be  brought  in  the  county  in  which  the  defend- 
ant,  or  eome  of  the  defendants,  resides,  or  may  be  8.,m- 
moned.''  This  section  is  part  of  title  IV  of  the  Code, 
which  is  entitled  ''  The  county  in  which  actions  are  to  be 
brought.''  The  nine  sections  of  said  title  occurring  be- 
fore the  section  now  under  consideration  are  devoted  to 
actions  of  which  the  district  courts  have  exclusive  orig- 
inal jurisdiction,  and  the  three  that  follow  are  devoted 
to  provisions  for  a  change  of  venue  in  causes  in  the  dis- 
trict courts,  and  the  transfer  of  such  causes  from  the 
district  court  of  one  county  to  that  of  another.  These 
provisions,  including  those  of  section  60,  must  be  held  to 
apply  exclusively  to  proceedings  in  the  district  courts, 
except  where,  by  other  provisions  of  law,  proceedings  in 
other  courts  are  made  applicable  to  them.  It  would  be 
contrary  to  the  spirit  of  our  laws  to  accord  to  the  supreme 
court  a  jurisdiction  in  one  county  denied  to  it  in  all  the 
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rest,  or  to  limit  the  running  of  its  writs  and  process  to  the 
county  in  which  the  court  holds  its  sessions  and  keeps  its 
records  and  office  of  its  clerk. 

The  next  point  raised  by  the  respondent  and  discussed  in 
the  briei  of  counsel  is  to  the  effect  that  the  relator  should 
be  denied  his  remedy  by  quo  tcairanto,  for  the  reason  that 
he  has  an  adequate  remedy  at  law. 

The  case  of  Kane  v.  The  Peopk,  4  Neb.,  609,  would 
seem  to  be  decisive  of  this  point  in  favor  of  the  relator. 
But  counsel  for  the  respondent  contends  that  the  force  of 
this  opinion  is  weakened,  if  not  broken,  by  the  fact  that  in 
the  constitution  of  1876  there  is  no  express  grant  of  com- 
mon law  and  chancery  jurisdiction  to  the  supreme  court 
It  is  true  that  a  part  of  the  argument  of  the  learned  judge, 
who  delivered  the  opinion  of  the  court  in  that  case,  was 
based  upon  the  provision  of  the  constitution  of  1867,  giving 
to  the  supreme  and  district  courts  both  chancery  and  com- 
mon law  jurisdiction.  Yet  it  is  observed  that  his  conclu- 
sion was  foreshadowed  and  manifest  from  his  argument 
before  he  reached  that  part  of  the  decision. 

Section  64  et  seq.  of  chapter  26  of  the  Comp.  Stats,  entitled 
^'Elections''  provides  for  contesting  elections;  section  70 
gives  the  district  courts  of  the  respective  counties  power  to 
hear  and  determine  contests  of  the  election  of  county  judge 
and  in  regard  to  the  removal  of  county  seats,  etc.,  and  sec- 
tion 71  provides  that  '^  The  county  courts  shall  hear  and 
determine  contests  of  all  other  county,  township,  and  pre- 
cinct officers,''  etc.  This  embraces  county  attorneys.  The 
statute,  nowhere,  in  terms,  makes  these  provisions  exclu- 
sive of  all  other  remedies.  So  that  if  they  are  to  be  so  con- 
sidered, it  must  be  by  force  of  that  general  proposition  so 
often  invoked,  and  laid  down  with  more  or  less  accuracy, 
that  neither  injunction  in  equity,  nor  mandamus  at  law, 
can  be  resorted  to  where  the  party  aggrieved  can  obtain 
full  and  adequate  relief  in  the  usual  course  of  proceedings 
at  law,  or  by  the  ordinary  forms  of  civil  action.     Mr. 
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High,  in  his  work  on  Extraordinary  Legal  Remedies^  at 
sec.  617,  says  that  ^'A  striking  analogy  exists  between  the 
remedy  by  quo  warranto  information  and  the  extraordinary 
remedies  '^  above  referred  to.  He  also  lays  down  the  rule 
that  "where  a  specific  mode  is  provided  by  statute,  *  *  ♦ 
and  a  specific  tribunal  is  created  for  that  purpose,  and  the 
method  of  proceeding  therein  is  fixed  by  law,  resort  must  be 
had  to  the  remedy  thus  provided,  and  proceedings  by  infor- 
mation in  the  nature  of  a  quo  warranto  will  not  be  enter- 
tained.'^  The  author  cites  to  the  above :  l^aie  v.  MarloWy 
16  Ohio  8.,  114;  l^ate  v.  Taylor,  Id.,  137;  Commonwealth 
V.  Henszey,  81*  Pa.  St.,  101 ;  People  v.  Every,  88  Mich., 
405 ;  StaU  v.  Wadkins,  1  Rich.  (S.  Car.),  42 ;  People  v.  Whit- 
comb,  55  III,  172;  People,  ex  rd.,  v.  Bidgley,  21  111.,  66'; 
Dart  V.  Houston^  22  (ja.,  506 ;  People  v.  HilUdale  &  Chat- 
ham Turnpike  Co.,  2  Johns.,  (N.  Y.),  190.  I  have  exam- 
ined all  of  the  above  cases  except  People  v.  Whitoomb,  55 
HI.,  which  I  do  not  find  in  the  library,  and  do  not  find  any 
one  of  them  to  sustain  the  text,  with  the  exception  of  State  v, 
Marlow,  16  Ohio  State  B.,  which  is  the  case  discussed  by 
Judge  Lake  in  Kane  v.  The  People,  supra. 

I  am  therefore  of  the  opinion  that  the  remedy  by  contest 
under  the  provisions  of  the  statute  above  cited,  in  cases 
like  the  one  at  bar,  is  a  cumulative  and  not  an  exclusive 
one,  and  that  the  objections  to  the  procedure  by  quo  war- 
ranto  and  to  the  jurisdiction  of  this  court  to  hear  and  de- 
termine it  must*  be  overruled. 

I  will  pass  over,  at  least  for  the  present,  the  considera- 
tion of  the  act  of  the  legislature  by  which  it  was  souglit 
''To  attach  a  portion  of  what  is  known  as  the  Winnebago 
and  Omaha  reservations  in  the  state  of  Nebraska  to  the 
county  of  Dakota  for  election,  judicial,  and  revenue  pur- 
poses,''  also  the  question  of  the  legality  of  the  organization 
of  Winnebago  precinct  in  said  county,  and  proceed  to  the 
consideration  of  what  is  conceded  to  be  the  main  ques- 
tion in  the  case — ^the  right  of  the  Winnebago  Indians  to 
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vote  at  the  election  at  which  the  relator  claims  to  have  been 
elected. 

By  the  constitution  of  this  state,  article  7,  section  1, 
<'  Eveiy  malie  person  of  the  age  of  twenty-one  years  or 
upwards,  belonging  to  either  of  the  following  classes,  who 
shall  have  resided  in  the  state  six  months,  and  in  the  county, 
precinct,  or  ward  for  the  term  provided  by  law,  shall  be 
an  elector :  First,  citizens  of  the  United  States.  Second, 
persons  of  foreign  birth  who  shall  have  declared  their 
intention  to  become  citizens,  conformably  to  the  laws  of 
the  United  States  on  the  subject  of  naturalization,  at  least 
thirty  days  prior  to  an  election." 

Section  3,  of  chapter  26,  of  the  Compiled  Statutes  pro- 
vides that  *'  Every  male  person  of  the  age  of  twenty-one 
years  or  upwards,  belonging  to  either  of  the  following 
classes,  who  have  resided  in  the  state  six  months,  in  the 
county  forty  days,  and  in  the  precinct,  township,  or  ward, 
ten  days,  shall  be  an  elector :  First,  citizens  of  the  United 
States.  Second,  persons  of  foreign  birth  who  shall  have 
declared  their  intention  to  become  citizens  conformably  to 
the  laws  of  tlie  United  States  on  the  subject  of  naturali- 
zation, at  least  thirty  days  prior  to  an  election." 

It  is  not  contended,  nor  can  it  be,  that  the  Indians,  or 
any  of  them  who  voted  for  the  respondent,  belong  to  the 
second  class.  The  sole  question,  then,  presented  by  this 
branch  of  the  case  is,  Do  they  belong  to  the  first  class;  are 
they  citizens  of  the  United  States? 

An  act  of  congress  entitled  ''An  act  for  the  removal  of 
the  Winnebago  Indians  and  for  the  sale  of  their  reserva- 
tion in  Minnesota  for  their  benefit,"  approved  February 
21,  1863,  after  making  various  provisions,  not  deemed 
necessary  to  set  out  here,  proceeds  as  follows :  ''And  it 
shall  be  the  duty  of  the  secretary  of  the  interior  to  allot  to 
said  Indians  in  severalty,  lands  which  they  may  respect- 
ively cultivate  and  improve,  not  exceeding  eighty  acres  to 
each  head  of  a  family  other  than  to  the  chiefs,  to  whom 
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lai^r  allotments  may  be  made,  which  J^nds^  when  so 
allotted^  shall  be  vested  in  said  Indian  and  his  heirs,  with- 
out the  right  of  alienation." 

On  the  8th  day  of  February,  1887,  there  was  approved 
an  act  of  congress  entitled  ''An  act  to  provide  for  the 
allotment  of  lands  in  severalty  to  Indians  on  the  varioos 
reservations,  and  to  extend  the  protection  of  the  laws  of 
the  United  States  and  the  territories  over  the  Indians,  and 
for  other  purposes.''  Section  6  provides  ''That  upon  the 
completion  of  said  allotments  and  the  patenting  of  the 
lands  to  said«  allottees,  each  and  every  member  of  the  re- 
spective bands  or  tribes  of  Indians  to  whom  allotments 
have  been  made,  shall  have  the  benefit  of  and  be  subject 
to  the  laws,  both  civil  and  criminal,  of  the  state  or  terri- 
tory in  which  they  may  reside;  and  no  territory  shall  pass 
or  enforce  any  law  denying  any  such  Indian,  within  its 
jurisdiction,  the  equal  protection  of  the  law.  And  every 
Indian  born  within  the  territorial  limits  of  the  United 
States  to  whom  allotments  shall  have  been  made,  under  the 
provisions  of  this  act,  or  under  any  law  or  treaty  *  *  * 
is  hereby  declared  to  be  a  citizen  of  the  United  States, 
and  is  entitled  to  all  the  rights,  privileges,  and  immunities 
of  such  citizen.     *     *'' 

Without  entering  the  indubitable  field  of  discussion 
against  this  attempt  of  the  federal  l^islature  to  establish 
a  special  rule  of  naturalization  applicable  alone  to  certain 
individual  members  of  certain  Indian  tribes,  let  us  see 
whether  the  Indians  who  voted  at  the  said  election  are 
shown  to  be  within  the  provisions  of  said  act. 

It  appears  from  the  record  that  "it  was  stipulated  and 
agreed  by  and  between  the  parties  at  the  taking  of  the  tes- 
timony, that  in  Winnebago  precinct,  of  the  two  hundred 
and  fifty  votes  cast  at  the  election  on  November  6,  1888, 
the  plaintiff  received  fifty-seven  votes  for  the  oflice  of 
county  attorney  of  Dakota  county,  Nebraska,  and  the  de- 
fendant received  one  hundred  and  ninety-three  votes  for 
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the  said  offioe^tand  that  the  following  is  a  list  of  the  names 
of  the  persons  voting  at  said  election  for  said  office.^'  Here 
follows  a  list  of  about  one  hundred  and  ninety-two  names. 

Jesse  F.  Warner^  Indian  agent  at  the  Winnebago  and 
Omaha  agency,  was  sworn  and  examined  as  a  witness  first 
on  behalf  of  the  plaintiff.  After  the  preliminary  questions 
he  was  asked  by  plaintiff's  counsel  as  follows: 

Q.  I  will  get  you  to  examine  this  book  and  state  what 

IS. 

A.  Yes,  sir ;  it  is  what  is  known  as  the  allotment  book ; 
of  the  allotment  of  the  Winnebagos  of  land  in  severalty. 
Q.  To  the  Winnebago  Indians? 
A.  Yes,  sir. 

Q.  Does  that  book  contain  the  entry  of  the  allotments 
of  land  to  the  Winnebago  tribe  or  nation  of  Indians  in 
severalty  in  Nebraska  on  there? 

A.  No,  not  the  allotment  in  severalty,  not  the  whole  of 
it,  not  under  the  law  as  it  now  is. 

Q.  No,  I  mean  under  the  previous  law  up  to  the  law 
known  as  the  Dawes  bill. 

A.  Yes,  sir;  up  to  the  former  law  I  presume  it  contained 
the  names;  it  was  sixteen  years  ago.  It  was  the  allotment 
then,  and  that  allotment  was,  to  a  certain  extent,  continu- 
ous from  that  time  on.  I  delivered  some  patents  since  I 
have  been  here,  to  the  Indians,  that  are  recorded  in  that 
book.     There  should  be  none  that  are  not  in  this  book. 

Q.  Now  you  may  state  if  you  have  any  record  in  your 
ofiBce  of  any  allotments  made  under  what  is  known  as  the 
Dawes  bill. 

A.  Not  yet. 

Q.  Has  there  been  any  such  allotments  made? 

A.  Why  the  land  is  selected,  and  the  certificates  giving 
patents  have  not  yet  issued.  The  allotments  are  not  yet 
complete. 

Q.  That  is  under  the  Dawes  bill  of  February,  1887? 
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A.  Yes,  sir. 

Q.  Have  these  allotments  been  confirmed,  and  certifi- 
cates issued  hy  the  department? 

A.  There  are  none  issued  yet,  as  far  as  I  know. 

Q.  As  far  as  you  know  the  allotments  are  not  complete? 

A.  Yes,  sir.  As  far  as  I  know  we  have  no  ofiSoe  record 
of  any  patents  having  come  here  yet. 

Q.  Now,  was  that  the  situation  of  affairs  that  yon  have 
just  testified  to,  at  the  time  of  the  holding  of  the  election 
on  the  6th  day  of  November,  the  last  general  election,  the 
county  election,  was  that  the  situation  of  affairs  ? 

A.  The  land  was  not  all  selected  at  all  under  the  Dawes 
bill  under  the  new  allotment,  under  the  bill  or  act  of  con- 
gress of  February.  1887. 

Hereupon  the  counsel  for  the  plaintiff  offers  in  evidence 
all  of  the  above  identified  book,  beginning  with  the  first 

« 

entry  on  page  35  thereof  to  the  note  of  page  94,  as  identified 
by  the  reporter,  showing  what  patents  were  issued  and  that 
all  of  the  patents  were  issued  and  dated  October  22,  1872. 
There  being  no  objection  the  same  was  received  in  evidence 
and  marked  Exhibit ''  A." 

Q.  You  may  state  whether  or  not  tliere  has  been  any 
collection  of  all  the  patents  that  has  been  issued  prior  to 
the  passage  of  the  Dawes  bill,  under  the  laws  prior  to  that 
bill,  whether  any  collection  of  these  patents  has  been  made? 

A.  Since  that  time? 

Q.  Yes,  sir;  since  the  patents  were  issued. 

A.  Under  these  second  allotments,  all  of  these  patents 
that  could  be  got  hold  of  were  collected. 

Q.  By  whom? 

A.  A  special  agent  appointed  for  the  purpose. 

Q.  What  was  her  name? 

A.  Alice  C.  Fletcher. 

Q.  When  was  that  done — since  you  have  been  agent? 
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A.  YeSy  sir ;  she  was  here  part  of  two  years. 
Q.  She  collected  these  patents  and  identified  the  pat* 
en  tees  as  far  as  she  could? 
A.  Yes,  sir. 

Q.  How  many  did  she  collect,  if  you  know? 
A.  That  I  cannot  answer;  I  don't  know. 

Q.  Where  are  all  the  patents  that  have  been  issued  ? 

A.  They  have  been  delivered  to  the  patentees.  Do  you 
mean  the  old  patents  ? 

Q.  Yes,  sir. 

A.  No,  there  was  quite  a  number  tliat  I  found  in  the 
office  when  I  came  here,  that  were  made  out  to  persons  of 
white  names,  as  we  term  it,  not  Indian  names,  and  they 
could  not  tell  what  Indian  was  meant  by  the  name.  The 
person  making  the  allotments  called  them  in  and  gave 
them  papers  and  said  to  them,  now  your  name  is  so  and  so, 
and  the  Indian  conld  not  remember  the  name,  and  the 
Indian  name  was  not  mentioned  in  the  patent. 

Q.  There  was  a  number  that  could  not  be  identified  be- 
cause they  were  in  names  that  way  ? 

A.  Yes,  sir. 

Q.  Do  you  know  how  many  Miss  Fletcher  identified  as 
having  received  patents? 

A.  I  don't. 

Q.  You  say  there  are  still  quite  a  number  that  were  not 
delivered  in  your  office? 

A.  No,  there  is  not  now. 

Q.  What  became  of  them  ? 

A.  Under  instructions  from  the  Indian  department  they 
were  returned  to  the  government. 

Q.  Do  you  know  how  many  you  returned  ? 

A.  I  don't.  I  returned  them  through  Miss  Fletcher;  she 
managed  that ;  I  would  suppose,  at  a  rough  guess,  that  there 
was  not  less  than  twenty-five. 

Q.  Whatever  there  were  she  took  charge  of? 
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A.  Yes,  sir,  and  returned  them  as  not  identified.  She 
made  it  her  special  business.  They  were  treated  by  the 
government  as  void. 

Upon  cross-examination  the  witness  testified  that  he  had 
been  Indian  agent  there  for  about  three  years ;  that  he  had 
resided  at  the  agency,  with  his  family,  since  within  a  month 
of  the  time  of  his  appointment  as  such  agent.  I  further 
quote  his  testimony : 

Q.  Now  in  regard  to  these  patents.  You  have  testified 
that  you  are  familiar  with  that  book.  I  will  ask  you  if 
you  know  whether  or  not  there  were  patents  issued  at  the 
time  you  speak  of  in  1872,  to  all  the  Omaha  Indians,  over 
twenty-one  years,  at  that  time  residing  here,  or  dwelling 
here,  and  all  the  Winnebago  tribe  of  Indians? 

A.  It  has  always  been  recognised  that  there  was ;  they 
were  all  entitled  to  their  allotments,  and  it  was  understood 
they  all  secured  their  allotments — ^the  heads  of  families. 

Q.  That  were  over  twenty-one  years? 

A.  Yes,  sir. 

Q.  I  will  ask  you,  if  you  know  whether  or  not  at  this 
late  election,  all  parties  voting  there  all  belonged  to  the 
Winnebago  tribes  who  were  parties  to  whom  allotments 
were  made,  or  rather  chil<k*en  of  them  ? 

This  question,  being  objected  to  as  being  incompetent, 
no  foundation  laid,  nor  the  best  evidence,  and  not  being 
proper  cross-examination,  was  not  answered. 

The  witness  was  then  ^ade  witness  for  the  respondent, 
and  examined  in  chief  by  defendant's  counsel,  and  the  last 
above  question  being  again  put  to  him,  he  answered  over 
a  like  objection  on  the  part  of  the  plaintiff: 

A.  I  know  of  no  one  voting  but  who  was  an  original 
patentee,  or  the  child  of  an  original  patentee. 

Q.  That  had  become  of  age  since  the  issuance  of  these 
patents? 

A.  Yes,  sir. 
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Q.  And  yoa  were  familiar  with  these  Indians  from 
that  time  you  became  agent,  and  since? 

A.  Yes^  sir.     I  have  been  quite  familiar  with  them. 

This  witness  was  again  recalled  by  the  plaintiff^  and, 
inter  alia,  testified  as  follows : 

Q.  Did  you  know  how  many  of  these  original  patentees 
to  land  held  their  patents  at  the  time  of  the  election,  and 
how  many  had  surrendered  their  original  patents  under 
the  old  act  for  the  purpose  of  taking  new  allotments? 

A.  I  do  not. 

Q.  Tou  have  no  means  of  knowing  that? 

A.  I  have  no  means  of  knowing  that.  That  was  en- 
tirely in  the  hands  of  Miss  Fletcher;  they  brought  in 
their  patents  to  find  out  whether  they  would  take  the  land 
under  the  new  allotment,  or  whether  they  would  retain  it 
under  the  old  patents. 

Q.  How  many  were  brought  in  that  were  afterwards 
returned? 

A.  I  cannot  tell ;  there  were  somewhere  over — I  don't 
know  exactly,  but  somewhere  over  fifty,  from  fifty  to  sixty, 
of  these  old  allotments  that  were  not  surrendered  at  all. 

Q.  The  balance  were  returned  for  the  purpose  of  taking 
out  new  allotments? 

A.  Taking  allotments  under  tne  n^w  law. 

A  stipulation  signed  by  counsel  for  the  plaintiff  and  re- 
spondent is  filed  with  the  record  ^*  that  at  the  election  held 
in  Dakota  county  on  the  6th  day  of  November,  1888, 
there  was  cast  in  said  county  for  the  office  of  county  attor- 
ney a  total  of  1,591  votes,  of  which  number  plaintiff  re- 
ceived 771  votes,  and  defendant  received  820  votes.  That 
in  Winnebago  precinct,  in  said  county,  there  was  cast  a 
total  of  250  votes  the  same  being  a  part  of  the  above  total 
number  of  1,591,  and  of  these  votes  cast  at  Winnebago, 
plaintiff  received  57  votes  and  defendant  ]  93  votes,  said 
Winnebago  precinct  being  a  part  of  the  Omaha  and  Win- 
nebago Indian  reservations ;  that  the  canvassing  board  of 
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oonnfy  duly  canvassed  the  votes  for  said  office  and 
made  retarn  ;  that  of  the  entire  vote  of  said  county^  includ- 
ing said  Winnebago  precinct^  defendant,  as  shown  by  said 
return,  received  a  majority  of  49  votes,  and  a  certificate  of 
election  to  said  office  was  duly  issued  to  said  defendant,  and 
on  the  first  day  of  January,  1889,  said  defendant  entered 
upon  the  duties  of  said  office,  and  since  said  date,  and  still 
fills  said  office  of  county  attorney  of  said  county  and  has 
been  and  is  performing  the  duties  of  the  same/' 

From  the  evidence,  it  appears  that  all  of  those  voting 
at  said  election,  at  Winnebago  precinct,  with  the  excep- 
tion of  six  government  employes,  were  Winnebago  and 
Omaha  Indians,  making  244  votes  cast  by  Indians.  There 
is  some  attempt  made  by  plaintiff  in  the  examination  of 
witnesses  to  distinguish  between  the  Winnebago  and  Omaha 
Indians,  but  nothing  intelligible  was  accomplished  in  that 
behalf.  Deducting  the  67  votes  cast  for  the  plaintiff  in 
the  said  precinct  from  the  244  votes  cast  by  the  Indians 
leaves  187  votes  cast  by  Indians  for  the  respondent.  If 
we  deduct  this  number  from  the  820  total  votes  cast  for 
him  in  the  county  as  returned  by  the  board  of  canvassers, 
it  would  reduce  his  vote  to  633,  being  138  votes  less  than 
the  771  cast  for  the  plaintiff  as  returned  by  the  board  of 
canvasser& 

There  was  no  attempt  made  on  the  part  of  the  respond- 
ent to  identify  the  names  on  the  poll  list  of  Winnebago 
precinct  with  the  names  contained  in  the  book  of  allot- 
ments. This  was  indispensably  necessary,  in  order  to 
establish  the  legality  of  the  votes.  I  use  the  word  establish 
advisedly ;  because  in  any  view  of  the  case  the  members 
of  these  tribes  of  Indians  are  prima  facie  non-voters.  Even 
under  the  act  of  congress  of  1887,  to  constitute  an  Indian, 
except  one  .**  who  has  voluntarily  taken  up  his  residence 

*  ♦     ♦     separate  and  apart  from  any  tribe  of  Indians 

*  ♦     ♦     and  has  adopted  the  habits  of  civilized  life,"  a 
citizen,  and  so,  a  voter^  that  identical  Indian  must  be  one 

30 
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to  whom  an  allotment  has  been  made.  I  will  not  stop  to 
inquire  whether  the  £icts  necessary  to  establish  the  identity 
of  the  voter  with  the  allottee  can  be  proved  by  porol^  for,  as 
above  stated,  no  attempt  was  made  to  prove  them  by  any 
species  of  evidence.  It  would  seem  that  the  'original  al- 
lotment to  these  Indians  had  been  canceled  and  withdrawn 
for  the  purpose  of  making  a  new  allotment  to  them  under 
the  provisions  of  the  act  of  1887,  and  that  such  new  allot- 
ment has  not  been  completed. 

There  was  a  large  amount  of  evidence  taken  and  re- 
ported by  the  referee,  chiefly  directed  to  the  inquiry  as  to 
whether  these  Indians  had  or  had  not  abolished  their  tri- 
bal relations  with  each  other  and  adopted  the  habits  of 
civilized  life.  This  testimony  is  Utterly  irrelevant  except 
upon  the  theory  that  it  was  claimed  by  the  respondent 
that  these  Indians  were  citizens,  and  hence  voters  under 
the  second  clause  of  the  sixth  section  of  the  act  of  Fdb- 
ruary  8,  1887,  popularly  known  as  the  Dawes  bill,  and  if 
60,  it  were  only  necessary  to  show  that  said  Indians  con- 
tinue to  live  together  on  an  Indian  reservation  and  that 
the  individual  Indian  has  not  ''  taken  up  ^  *  *  his 
residence  separate  and  apart  from  any  tribe  of  Indians." 
As  to  other  Indians  it  is  the  allotment  to  them  of  lands 
in  severalty  by  the  general  government  which  alone  is 
claimed  to  make  them  citizens,  and  no  amount  of  educa- 
tion, civilization,  or  cultivation,  without  such  allotment^ 
can  do  so. 

I  come  to  the  conclusion,  therefore,  that  none  of  the 
Indians  who  voted  at  the  said  election  in  Winnebago  pre- 
cinct are  shown  to  have  been  citizens  of  the  United  States, 
or  entitled  to  vote,  under  the  laws  of  this  state.  It  follows, 
therefore,  that  plaintiff  was  duly  elected  county  attorney 
for  Dakota  county  at  the  general  election  of  1888,  for  the 
term  of  two  years  from  and  after  the  first  Thursday  after 
the  first  Tuesday  in  January,  1889,  and  that  defendant  has 
unlawfully  usurped  the  said  office  and  now  is  in  the  en- 
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jojment  thereof^  etc.    A  writ  of  ouster  will  be  issued 
i^ainst  him  as  prayed. 

Wbtt  allowed. 

The  otfato  judges  concur. 


Thokas  M.  Franse  v.  Sigmund  Abhbubteb. 

[FlUED  Jahuabt  7,  1890.] 

YozeolosQxet  Stay:  Appbabancb.  In  an  action  to  fbredoae  a 
mortgage  on  real  estate,  the  mortgagor  having  removed  ftom  the 
state  before  the  bringing  of  the  action,  service  of  summons  was 
had  upon  a  brother  of  the  mortgagor  who  resided  near  the  hmd 
mortgaged,  bnt  on  whom  legal  service  in  that  action  conld  not 
be  made.  A  decree  of  foreclosure  and  sale  was  thereupon  ren- 
dered, when  the  aforesaid  brother,  in  the  name  of  the  mortgagor, 
put  in  a  stay  of  the  order  of  sale  for  nine  months,  of  which  the 
mortgagor  was  duly  notified.  After  the  expiration  of  the  stay 
an  order  of  sale  was  issued  and  the  land  duly  sold,  the  mortga* 
gor  being  present  in  the  county  seat  at  the  time,  bnt  making  no 
objection  Uiereto,  nor  to  the  order  confirming  the  sale  and  order- 
ing a  deed*.  HM,  That  the  mortgagor,  by  availing  himself  of 
the  stay  taken  in  his  name  by  his  brother,  thereby  appeared  in 
the  action  and  was  concluded  by  the  decree  of  foreclosure  and 
sale  thereunder. 

Errob  to  the  district  court  for  Cuming  county.  Tried 
below  before  Wakeley,  J. 

T,  M.  Franse,  pro  «c,  cited :  Atkins  v.  Atkins,  9  Neb., 
191;  Frazer  v.  MUes,  10  Id.,  113;  Murphy  v.  Lyons,  19 
Id.,  689. 

/.  F.  Losch,  and  M.  McLaughlin,  contra,  cited :  Miller 
V.  Hyers,  11  Neb.,  474;  McCreary  v.  BraU,  9  Id.,  122; 
Sullivan  8av.  Inst.  v.  Clark,  12  Id.,  678  ;  Sandwich  Mfg. 
Co.  V.  Shiley,  15  Id.,  110;  Gilkspie  v.  Sawyer,  Id.,  536; 
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State  V.  Oraham^  21  Id.,  356;  Fulton  v.  Levy,  Id.,  478; 
Anderson  v.  Armstead,  69  111.,  452 ;  Foster  v.  Bettsworth^ 
37  la,,  415;  Eikenberry  v.  Edwards,  67  la.,  14  [24  N.  W. 
Rep.,  570];  PUcher  v.  Dove,  99  Ind.,  175;  Vaughn  v. 
Sheridan,  50  Mich.,  155;  Gardner  v.  Warren,  S2  Id.,  309; 
Horn  V.  Cole,  51  N.  H.,  287 ;  livens  v.  DennoU,  Id.,  324; 
Storrs  V.  Barker,  6  Johns.  Ch.  [N.  Y.],  166 ;  Voorhees  v. 
Olmstead,  3  Hun  [N.  Y.],  744;  Phyfe  v.  RUey,  15  Wend, 
[N.  Y.],  248 ;  Continental  Bank  v.  National  Bank,  60  N. 
Y.,  676;  Blair  v.  Wait,  69  N.  Y.,  113;  Kuhl  v.  Mayor, 
23  N.  J.  Eq.,  84;  HiU  v.  Payson,  3  Mass.,  560 ;  PatwM 
V.  Wells,  17  Mass.,  419;  Clark  v.  Coolidge,  8  Kan.,  189; 
Watersm  v.  Rogers,  21  Id.,  529;  Rudd  v.  MaUhem,  79 
Ey.,  479 ;  Rice  v.  Bunee,  49  Mo.,  231 ;  OUUU  v.  Eaton,  6 
Wis.,  30;  Tollman  v.  Ely,  Id.,  244;  Stark  v.  Brown,  12 
Id.,  572 ;  Racine  Co.  Bank  v.  Laihrop,  Id.,  466 ;  Chyno- 
weth  V.  Tenney,  10  Id.,  397  *;  Hennessey  c.  Farrdl,  20  Id., 
46;  Morgan  v.  R.  Co.,  96  U.  S.,  716;  Dickerson  v.  Col- 
grove,  100  Id.,  578;  Quick  v.  MUligan,  9  N.  E.  Rep.,  393; 
Beidnum  v.  GoodeU,  9  N.  W.  Rep.  [la.],  900 ;  Oark  v. 
RaUs,  24  Id.,  667 ;  Nichols  v.  Schaffer,  30  N.  W.  Rep. 
[Mich.],  383 ;  2  Pomeroy^  Eq.  Jar.,  sec  802 ;  Herman, 
Estoppel,  1053. 

Maxwell,  J. 

This  is  an  action  of  ejectment  brought  by  the  plamtiff 
against  the  defendant  in  the  district  court  of  Cuming 
county  to  recover  the  possession  of  certain  real  estate.  On 
the  trial  of  the  cause  the  court  found  the  issues  in  favor  of 
the  defendant  and  dismissed  the  action. 

The  testimony  tends  to  show  that  in  March,  1878,  one 
Robert  B.  Millar,  the  then  owner  of  the  land  in  contro- 
versy, gave  a  mortgage  on  said  land  to  Aultman  &  Taylor 
Company,  to  secure  the  sum  of  $713.35  ;  that  default  was 
made  in  the  payment  of  the  amount  secured  by  said  mort- 
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gage,  and  in  April,  1879;  a  decree  of  foreclosure  and  sale 
was  bad. 

At  the  time  the  action  to  foreclose  the  mortgage  was 
brought  Robert  B.  Millar  was  residing  in  the  territory  of 
Dakota,  and  service  of  the  summons  in  that  action  was 
made  on  his  brother  William  Millar  as  agent. 

It  is  not  claimed  that  William  Millar  was  appointed  the 
agent  of  his  brother  under  the  provisions  of  the  statute  or 
that  service  upon  him  possessed  any  validity,  and  had  there 
been  no  further  appearance  in  the  case  the  decree  would 
ha^e  been  void.  After  the  rendition  of  the  decree,  how- 
ever, William  Millar,  as  agent  for  his  brother,  in  his  name 
obtained  a  stay,  as  follows : 

"AuLTMAN  &  Taylor  C!ompany'| 

^-  r 

Robert  B.  Millar  et  al.      J 
"To  the  clerk  of  said  court:  You  are  hereby  notified 
that  I  wish  to  have  a  stay  of  the  order  of  sale  on  the  judg- 
ment in  the  above  entitled  cause,  entered  for  the  time  pro- 
vided by  law. 

"Witness  my  hand,  May  7, 1879. 

"Robert  B.  Millar, 
"By  Wm.  Millar, 

Soon  after  this  stay  was  taken  Robert  B.  Millar  was  in- 
formed by  the  brother  of  the  decree  of  foreclosure  against 
his  land,  and  that  he  had  requested  a  stay  of  order  of  sale. 
Robert  made  no  objection  to  this,  but  availed  himself  of 
the  stay..  After  its  expiration  and  an  order  of  sale  had 
been  issued  and  the  land  advertised  for  sale  he  returned  to 
this  state  and  on  the  day  of  the  sale  was  present  in  West 
Point,  the  county  seat  of  Cuming  county,  but  made  no 
objection  to  said  sale.  The  sale  was  confirmed  without 
objection  and  a  deed  made  to  the  purchasers. 

The  taking  of  the  stay  was  an  appearance  in  the  action. 
{Helnier  v.  Rehm,  14  Neb.,  219;    IFaircn  v.  Dick,  17  Id., 
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241 ;  Fee  v.  Big  Sand  Iron  Co.,  13  O.  8.,  563.)  And  the 
fact  that  Robert  B.  Millar  availed  himself  of  the  stay  taken 
in  his  name  by  his  brother  was  thereby  a  ratification  of  his 
acts.  His  right  of  action  was  therefore  barred^  and  as  the 
plaintiff  acquired  by  the  conveyance  only  the  rights  of 
Bobert  B.  Millar,  he  took  nothing  by  his  deed. 
The  judgment  is  clearly  right  and  is  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 


John  Comstock  y.  George  CkuLE. 

[Filed  Jakuaby  7, 1890.] 

1.  Summons:  Servick  ok  Attobnet.    Where  there  me  two  at- 

torneys of  record  who  appear  for  one  of  the  parties  on  the  trial  of 
a  cause,  the  service  of  a  sammons  in  error  on  one  of  such  attor- 
neys^  or  his  waiver  of  service,  will  be  anfficient. 

2.  Title :  Cannot  be  Tried  by  Forcible  Entry.    Where  there 

is  a  controversy  as  to  the  ownership  of  real  estate,  and  a  tenant 
is  in  possession  nnder  one  claiming  to  be  the  owner,  a  third 
party,  who  has  had  no  prior  possession  of  the  premises,  bnt  who 
claims  adversely  to  the  landlord  of  the  tenant,  cannot  maintain 
an  action  of  forcible  entry  and  detainer  against  snch  tenant 
nntil  he  has  established  his  right  in  a  coart  of  competent  joris- 
diction. 

Error  to  the  district  court  for  Cedar  county.  Tried 
below  before  Crawford,  J. 

Barnes  Bros,,  for  plaintiff  in  error: 

Evidences  oi  title^  such  as  patenta,  deeds,  etc.,  were  im- 
properly received  since  no  question  of  title  can  be  litigated 
in  this  form  of  actiou.  (Myers  v.  Koenig^  5  Neb.,  422; 
Leach  v.  Suiphen,  11  Id.,  &28;  PeUU  v.  Blaok,  13  Id.,  154; 
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Sireeter  v.  Rolph,  Id.,  388 ;  Webster  v.  Stewart,  6  la.,  401 ; 
Beedy  v.  Burgdt,  15  Id.,  192;  Brocken  v.  Preston,  1  Pin- 
ney  [Wis.],  365 ;  Gates  v.  Winslow,  1  Wis.,  650 ;  Ferrell 
V.Lamar,  Id.,  19;  EvUl v.  ConweU,  18  Am.  Dec.,  147.) 
The  gravamen  of  the  action  is  simply  the  unlawful,  forci- 
ble entry.  {HerrUer  v.  Porter,  23  Cal.,  385 ;  Ca^ey  v.  Kivg, 
98  Mass.,  503 ;  People  v.  Carter,  29  Barb.  [N.  Y.],  208 ; 
LaTie  V.  Kennedy,  13  Ohio  St.,  43.) 

B.  B.  Boyd  (W.  F.  Bryant,  with  him),  contra: 

The  certificate  of  the  clerk  of  the  district  court  shows 
that  there  is  but  one  attorney  of  record  for  defendant.  As 
no  summons  was  served  upon  him,  proceedings  in  error 
were  not  commenced,  and  the  time  for  the  same  is  now  past. 
(Code,  sees.  584,  585,  592 ;  Bemis  v.  Rogers,  8  Neb.  ,149- 
151 ;  Rogers  v.  Rediok,  10  Id.,  332. 

Maxwell,  J. 

This  is  an  action  of  forcible  entry  and  detainer  brought 
in  the  county  court  of  Cedar  county,  where,  on  the  trial  of 
the  cause,  judgment  was  rendered  for  the  defendant.  The 
case  was  then  taken  on  error  to  the  district  court,  and  on 
the  hearing  the  judgment  of  the  county  court  was  affirmed. 
After  the  filing  of  the  transcript  in  this  court  the  defend- 
ant died,  and  the  cause  was  revived  in  the  name  of  his 
administrator.  The  attorney  for  the  administrator  now 
moves  to  dismiss  the  cause,  principally  because  the  sum- 
mons in  error  was  not  served  upon  him.  A  large  number 
of  affidavits  in  support  of  and  against  the  motion  were 
filed,  and  are  now  before  us. 

From  these  affidavits  it  seems  that  two  attorneys  ap- 
peared in  the  case  for  the  defendant  Cole,  and  that  such 
notice  was  served  upon  one  of  them,  but  not  on  Mr.  Boyd. 
This  service  we  consider  sufficient,  and  the  motion  to  dis- 
miss is  overruled. 
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The  complaint  is  as  follows: 

"  John  Comstock^  plaintiff,  complains  of  George  Cole, 
defendant,  for  that  the  plaintiff  is  seized  in  fee-simple  of 
sections  18  and  19,  in  town  30  north,  range  2  east,  in  the 
county  of  Cedar  and  state  of  Nebraska,  and  is  entitled  to 
the  possession  thereof;  that  on  or  about  the  1st  daj  of 
May,  1884,  the  said  Greorge  Cole  unlawfully  and  forcibly 
and  with  a  strong  hand  entered*  upon  said  premises,  and 
does  still  forcibly  and  unlawfully  detain  the  possession  of 
said  premises  from  said  plaintiff.  On  the  5th  day  of  May, 
1884,  the  plaintiff  served  a  notice  in  writing  on  said  George 
Cole  to  leave  said  premises.  Plaintiff  asks  restitution  of 
said  premises  and  costs  of  suit. 

"  Dated  this  8th  day  of  May,  1884.*^ 

To  this  complaint  the  defendant  by  his  attorn^  an- 
swered as  follows : 

"  The  above  named  defendant,  by  B.  B.  Boyd,  his  attorney} 
denies  each  and  every  statement  and  all^ation  contained 
in  the  complaint  of  the  plaintiff  herein,  and  states  that  he 
is  not*  guilty  as  he  is  therein  charged.  This  defendant 
states  that  he  is  in  the  possession  of  the  land  described  in 
said  complaint  as  a  tenant  of  the  owner  thereof,  and  that 
this  defendant  entered  in  such  possession  as  such  tenant  in 
good  faith." 

The  testimony  tends  to  show  that  Cole  entered  into  pos- 
session of  the  land  in  question  as  the  tenant  of  one  Wakely, 
a  resident  of  Chicago ;  that  Cole  had  erected  a  house  on  the 
premises,  and  broken  up  a  number  of  acres  of  land  as  such 
tenant.  The  plaintiff  in  error  does  not  claim  to  have  been 
in  possession  of  the  premises  in  question  at  that  time,  nor 
were  his  grantors. 

The  land  in  question  constituted  the  townsite  of  what 
is  known  as  the  town  of  Curlew.  So  far  as  we  can  judge 
by  the  record  before  us  the  town  never  had  any  existence 
except  on  paper.  The  land,  however,  was  purchased  and 
laid  off  into  blocks  and  lots,  there  being  about  11,000  of 
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the  latter.  Of  these  Cole  testifies  that  the  plaintiff  claimed 
to  lepreseDt  about  7^000.  This  is  denied  by  the  plaintiff, 
who  lays  claim  to  the  entire  tract.  The  consideration 
named  in  the  deed,  however,  as  well  as  the  form  of  the 
deed  itself,  shows  that  he  bought  at  a  venture. 

It  is  evident  that  the  rights  of  the  respective  parties 
cannot  be  determined  in  an  action  of  forcible  entry  and  de- 
tainer, which  applies  alone  to  the  right  of  possession,  but 
most  be  adjudicated  in  a  court  having  common  law  powers. 
We  are  not  prepared  to  say«  that  Cole  was  lawfully  in  pos- 
session, but  until  the  plaintiff  obtains  possession  in  a  law- 
ful manner  he  cannot  maintain  an  action  of  forcible  entry. 
The  rule  would  seem  to  be  the  same  as  in  an  action  of  tres- 
pass. In  that  case  if  the  land  is  unoccupied  and  unim- 
proved, the  holder  of  the  legal  title  may  maintain  the 
action.  If,  however,  he  does  not  possess  the  legal  title,  he 
must  show  an  actual  possession  in  himself  to  maintain  the 
action.  (Yorgenaen  v.  Yorgensen,  6  Neb.,  383.)  This  rule 
was  applied  in  QaUigher  o.  Connelly  23  Neb.,  891,  and  it 
was  held  in  effect  that  the  act  of  entering  upon  land 
by  one  who  had  previously  been  out  of  possession,  and  per- 
forming a  small  amount  of  labor,  did  not  constitute  such 
possession  as  would  entitle  him  to  maintain  forcible  entry 
and  detainer  against  one  whose  possession  was  prior  to 
his.  That  case  in  our  view  states  the  law  correctly,  and  it 
is  decisive  of  this  case. 

The  judgment  of  the  district  conrt  is  right  and  is  af- 
firmed. 

JUDGMEKT  AFFIBMSD, 


The  other  judges  concur. 
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ta    474 

^.  ^\  Christ  Helmeb  v.  Ck>MMERGiAL  Bank  of  R  M. 

^  ^  Webster. 

28    474 
44    899 

^-474  [Filed  Jahuaby  7, 1890.] 


1.  Kegotiable  InstnunentB:  Ihdobbkhkht  :  Wbitteh  Guabp 
AMTY  C0M8TITUTINO.  A  negotiable  promiasory  note  was  tnuM- 
ferred  by  the  payee,  by  writing  on  the  back  of  the  note  as  fol- 
lowt:  *'  For  ralae  receired  I  hereby  gnarantee  poymeot  of  the 
within  note,  and  waive  demand  and  notice  of  proteet  on  the  same 
when  dne.  A.  H.  Warren."  Mdd^  To  be  an  indoreemeat. 
(Heard  V,  Dubuqfte,  etc,,  Bank^  8  Neb.,  10;  Siaie^  dc,  Bamk  «. 
Haglen,lAU.,  490.) 

%,  :  Bona  Fide  Holdeb:  Tbansfbbeb  of  Oollatbbal  i& 

Where  a  negotiable  promisaory  note  is  transferred  before  dne,  as 
collateral  secnrity  for  a  loan  then  made,  and  is  received  by  the 
indorsee  without  notice  of  any  defense  existing  against  it  in  the 
hands  of  the  indorser,  he  is  entitled  to  be  treated  as  a  bona  fide 
holder  and  protected,  at  least  to  the  extent  of  the  loan. 

Error  to  the  district  court  for  Ghige  county.    Tried 
below  before  Broadt,  J. 

Winter  A  Kauffmcm^  for  plaintiff  in  error : 

The  guaranty  was  not  an  indorsement  in  the  sense  of 
cutting  off  the  maker's  defenses.  {Lamorieux  v,  HewiUj  5 
Wend.  [N.  Y.],  307;  Miller  v.  Garton,  2  Hill  [N.  Y.], 
188;  Snevily  v.  Ekd,  1  W.  &  S.  [Pa.],  203;  Cannon  v. 
Norton,  14  Vt,  178 ;  Andrews  v.  McCoy ,  41  Am.  Dec, 
72;  Onwha  Nat  Bank  v.  Walker,  5  Fed.  Rep.,  399;  Trud 
Co.  V.  Nat.  Bank,  101  U.  S.,  68.)  One  who  takes  paper 
as  collateral  security  is  not  a  bona  fide  holder  for  value.  (1 
Daniel,  Neg.  Inst,  729,  741 ;  Bank  of  HaU,  6  Ala.,  639 ; 
Andrews  t».  McCoy,  8  Id.,  920 ;  Ruddick  v.  Uoyd,  15  la., 
441 ;  Roxhorough  v,  Meesick,  6  Ohio  St,  448.)  Bank  v. 
Haylen,  14  Neb.,  480,  and  Heard  v.  Bank,  8  Id.,  10,  dif- 
fer from  the  case  at  bar  in  that  the  notes  were  there  pur- 
chn  ed  outright  by  the  holders. 
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A.  D.  MoCandle88y  carUra: 

The  writing  on  the  back  of  the  note  amounted  to  an  in- 
dorsement with  enlarged  liability^  and  operated  as  a  trans- 
fer. {Heard  v.  Baiik^  8  Neb.^  10 ;  Bank  v.  Haylen^  14  Id., 
480 ;  Robiimm  t?.  Lodrj  81  la,  9 ;  Childs  v.  Davidson,  38 
111.,  437;  Famett  v.  Ins.  Cb.,  5  III.  App.,  272 ;  Leedy  v. 
Naaky  67  Ind.,  311;  Upfuim  v.  Prince,  12  Mass.,  15; 
Thomas  v.  Dodge,  8  Mich.,  51 ;  Ettssell  v.  Klink,  53  Id., 
161 ;  Phdps  V.  Churok,  32  N.  W.  Rep.  [Mich.],  30;  Dun- 
ning  v.  Heller,  103  Pa.  St.,  269.)  Plaintiff,  holding  the 
notes  as  collateral  security,  stood  in  the  same  position  as  a 
purchaser  for  value  before  maturity.  (See  eases  cited  in 
opinion.) 

Maxwell,  J. 

^^  • 

This  action  was  brought  on  a  promissory  note  of  which 

the  following  is  a  copy : 

"1210.  Marysville,  Kansas,  May  18,  1887. 

"Eight  months  after  date  I,  we,  or  either  of  us,  prom- 
ise to  pay  to  the  order  of  A.  H.  Warren  $210,  at  the  First 
Nat'l  Bank,  of  Marysville,  Kansas,  with  interest  at  twelve 
per  cent  per  annum  from  dale  until  paid,  for  value  received. 

"Christ  Helmer. 

"  No.  19362.     Due ,  188—.     P.  O.,  Wymore, 

Neb.  (Bank  of  Wymore  Coll.,  No.  2796,  Wymore,  Neb.)" 

(Indorsed:)  "G.  B.  Jennings.  4389.  For  value  re- 
ceived I  hereby  guarantee  payment  of  the  within  note  and 
waive  demand  and  notice  of  protest  on  same  when  due. 
A.  G.  Warren.  10  Pd.  to  Warren,  7/9/87.  Pay  M.  H. 
Southwick,  cashier,  or  order,  for  collection  and  Rets,  ac- 
count of  Commercial  Bank  of  B.  M.  Webster,  Essex, 
Iowa.     B.  M.  Webster,  per  E.  P." 

To  this  note  the  defendant  below  (plaintiff  in  error)  in- 
terposed first  a  general  denial  and  second  alleged  in  his  an- 
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swer  that  the  said  note  was  given  to  A.  H.  Warren  upon 
an  executory  contract  and  agreement  for  medical  treatment 
to  be  rendered  and  a  cure  to  be  effected  in  the  case  of  de- 
fendant's daughter,  Paulina  Helmer^  and  upon  the  fall  and 
absolute  express  guarantee  of  said  A.  H.  Warren  that 
this  said  treatment  would  effect  her  full  and  perfect  recov- 
ery, and  in  case  he  failed  to  restore  her  to  full  and  perfect 
health  this  defendant  was  to  be  wholly  released  and  dis- 
charged from  the  payment  of  said  note  and  from  all  liabil- 
ity thereon  or  for  said  services ;  that  said  A.  H.  Warroi 
did  wholly  fail  to  bring  about  the  recovery  of  his  said 
patient;  Paulina  Helmer,  or  to  render  her  any  assistance 
or  benefit  whatever,  whereby  the  said  contract,  agreement 
and  express  guarantee,  which  constituted  the  sole  and  only 
consideration  for  said  note,  entirely  failed,  and  this  defend- 
ant lias  received  no  benefit  or  consideration  whatever  there- 
for; that  said  A.  H.  Warren  is  a  traveling  doctor,  who 
came  to  defendant's  house  without  request  directly  or  indi- 
rectly from  this  defendant  or  any  one  for  him,  on  or  about 
the  10th  day  of  April,  1887,  and  falsely  and  fraudulently 
represented  to  this  defendant  that  he  was  a  r^ular  physi- 
cian and  an  expert  especially  skilled  in  the  treatment  of  the 
chronic  complaint  with  which  defendant's  daughter  was 
suffering,  and  was  a  specialist  and  expert  therein  and  had 
full  knowledge  and  experience  of  and  in  the  cause,  treat- 
ment and  cure  of  the  same ;  that  he  would  effect  a  complete 
cure  in  three  months,  if  defendant  would  pay  him  $100 
and  would  charge  him  nothing  whatever  if  he  failed  so  to 
cure  her.  , 

''To  this  proposition  this  defendant  agreed  and  said  A. 
H.  Warren  began  his  pretended  treatment,  but  in  the 
second  month  thereof  informed  this  defendant  that  a  surgi- 
cal operation  was  necessary  which  could  be  performed  only 
by  a  certain  physician  of  St.  Joseph,  Mo.,  whose  name  is 
unknown  to  this  defendant,  and  that  he  must  increase  the 
fee  by  $110  and  then  her   recovery  would   be  assured. 
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Whereupon  this  defendant  agreed  to  pay  $210  upon  express 
guarantee  of  her  complete  cure. 

''That  later  said  A.  H.  Warren  falsely  and  fraudulently 
represented  to  this  defendant  that  he  had  been  obliged  to 
send  for  the  physician  from  St.  Joseph,  Mo.,  a  second  time, 
and  that  the  latter  being  unable  to  come  had  sent  a  substi- 
tute and  that  this  defendant  must  again  increase  the  fee  by. 
$100  and  was  now  indebted  to  him  the  said  A.  H.  Warren 
in  die  sum  of  $310  fees  and  (35  additional  for  expenses, 
but  assured  the  defendant  that  said  operation  had  been  suc- 
cessful, and  that  his  daughter  was  now  completely  cured 
and  would  under  his  continued  treatments  be  fully  restored 
to  health. 

'^Upon  these  false  and  fraudulent  representations  of  cure 
and  of  future  attendance  this  defendant  was  induced  to 
give  said  A.  H.  Warren  a  horse  at  the  agreed  price  of 
$135  and  this  said  promissory  note  for  $210,  after  which 
said  A.  H.  Warren  abandoned  said  patient  and  left  the 
country. 

''And  defendant  says  that  his  pretended  treatment  of 
said  patient  effected  no  cure  and  gave  the  patient  no  benefit 
or  relief  whatever  ;  that  said  pretended  visit  from  and  sur- 
gical operation  by  the  physician  from  St.  Joseph,  Mo.,  if 
had  at  all,  was  wholly  without  beneficial  results  to  said 
patient;  that  said*  second  visit  by  substitute  of  said  alleged 
St.  Joseph  physician  was  to  this  defendant  unknown  and  by 
him  wholly  unauthorized  or  agreed  to,  and  from  all  these 
the  said  patient  received  no  benefit  whatever ;  that  said  A* 
H.  Warren  has  already  obtained  from  him  by  fraudulent 
mean3,  the  sum  of  $145,  for  which  the  defendant,  nor 
any  one  for  him,  has  received  any  benefit  whatever,  and 
that  especially  the  said  note  sued  herein  was  obtained  from 
him  by  false  and  fraudulent  representations  of  present 
cure  and  further  treatment  and  services  to  be  rendered 
until  said  patient  was  fully  restored,  and  said  note  has  been 
and  is  without  consideration,  save  the  said  executory  con- 
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tract  and  express  guarantee  of  cure,  whidi  consideration 
has  wholly  failed.'' 

On  the  trial  of  the  cause  the  plaintiff  below  (defendant 
in  error)  introduced  testimony  tending  to  show  that  the 
bank  took  the  note  in  question  before  due,  for  a  full  con- 
sideration and  without  notice  of  any  defense  to  the  same, 
as  collateral  security  for  a  prior  indebtedness  and  as  se- 
curity for  a  new  loan. 

The  plaintiff  in  error,  without  introducing  any  evidenoe 
tending  to  impeach  the  6ona^e8of  the  defendant  in  error 
in  taking  the  note  in  question,  sought  to  introduce  evi- 
dence in  support  of  the  allegations  of  his  answer  as  to  the 
want  or  fraudulent  character  of  the  consideration.  This 
the  court  excluded  until  there  was  some  testimony  offered 
tending  to  impeach  the  good  faith  of  the  bank  in  taking 
the  paper.     In  this  there  was  no  error. 

The  indorsement  on  the  note  in  question  is  similar  to 
that  in  Heard  v.  Dubuque  Co.  Bank,  8  Neb.,  10,  and  Sate 
Nafl  Bank  v.  Haylen,  14  Id.,  480,  and  for  the  reason 
stated  in  those  cases  will  be  held  sufficient. 

The  next  question  presented  is  whether  a  bona  fide  holder 
of  the  note,  taken  as  collateral  security  for  a  loan  made  at 
the  time  of  indorsement,  is  entitled  to  protection  ?  In  other 
woixls,  whether  one  to  whom  a  negotiable  promissory  note 
has  been  transferred  before  due  as  collateral  security  for  a 
loan,  and  who  takes  it  without  notice  of  any  defense  existing 
against  it  in  the  hands  of  the  person  from  whom  he  received 
it,  is  entitled  to  be  treated  as  a  bona  fide  holder  in  the  com- 
mercial sense?  We  think  he  is,  at  least  to  the  extent  of 
the  loan.  (  Williams  v.  Smith,  2  Hill,  301 ;  Dee  Moines  Nafl 
Bank  v.  Chisholm,  33  N.  W.  R.,  234;  Lindsay  v.  ChasCy 
104  Mass.,  253  ;  Meyer  v.  Evans^  66  Iowa,  179 ;  MeCcuiy 
V.  Clark,  10  Id.,  588 ;  Chqffe  v.  WhUfidd,  4  Southern 
Rep.  [La.],  563;  Bonaud  v.  Genesiy  42  Gra.,  639 ;  Smith  v. 
Isaa^y  23  La.  Ann.,  454 ;  Succession  of  Dolhonde,  21  Id., 
3;  X.  S.  Bank  v.  Gaiennie,  21  Id.,  555;  Logan  v.  Smith,  62 
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Mo.,  465 ;  Buchanan  v.  Intema^l  Bank,  78  111.,  600 ;  State 
Savings  Assooiation  v,  Bwni,  17  Kan.,  532 ;  Olney  F.  A» 
Bank  V.  Beaird,  3  111.  App.,  239 ;  Davis  v.  Carson,  69  Mo., 
609 ;  Pier  v.  Bullis,  48  Wis.,  429 ;  MUler  v.  PoUock,  99  Pa. 
St,  202 ;  Brown  v.  Callaway,  41  Ark.,  418 ;  Bone  v,  Tharp, 
63  Iowa,  223  ;  UnUm  Bank  v.  Barber,  56  Id.,  659.) 

The  cases  are  not  in  entire  harmony  upon  this  point,  bat 
the  above  rule  we  deem  the  better  one  and  we  adopt  the 
same.  The  proof  in  this  case  tends  to  show  that  the 
amount  of  the  loan  exceeds  the  security  and  hence  that 
the  holders  are  entitled  to  payment  in  full. 

There  is  no  error  in  the  record  and  the  judgment  is  af- 
firmed. 

Judgment  affirmed. 


The  other  judges  concur. 


28  479 
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LuTHEB  R  Weight,  APPELLAiirr,  v.  James  W.  Davis         -^J-ii? 

£T  AL.,  APPELLEES. 

[Filed  Januabt  8, 1890.] 

1«  limitation  of  Actions:  Fbaud.  An  action  for  relief  on  the 
ground  of  frand  may  be  commenoed  at  any  time  within  fonr 
yean  after  a  discoTeiy  of  the  facts  conatitoting  the  fraod,  or  of 
facts  safflcient  to  pnt  a  person  of  ordinary  intelligence  and  pm* 
denoe  on  an  inqniry  which,  if  pursued,  wonld  lead  to  snch  dia- 
ooTery.  (Parker  v.  Kuhn,  21  Neb.,  413.) 

8.  :  FRAT7DULBNT  CoNYETANCSS.    Where,  soon  after  a  oon- 

▼eyanoe  of  real  estate  to  the  wife  of  a  debtor,  he  became  and 
was  known  to  be  insolTcnt,  and  a  creditor  knew  of  the  facts  of 
such  conTeyanoe  and  insolTency,  and  knew  of  the  occupation 
and  improToment  of  the  real  estate  by  the  debtor,  having 
knowledge  of  snch  &cts  as  would  suggest  the  fraudulent  char- 
acter of  the  conveyance,  and  which,  if  pursued,  would  lead  to  a 
knowledge  of  the  fraud,  it  was  held,  that  the  statute  of  limita- 
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tioDg  began  to  ran  ander  the  provisions  of  section  12  of  the  Civil 
Code,  and  that  the  creditor's  right  to  subject  the  property  to  tlie 
payment  of  his  debt  on  aoooont  of  the  tend  wonld  be  barred  in 
four  years. 

Appeal  from  the  district  court  for  Douglas  coanty. 
Heard  below  before  Wakeley,  J. 

X.  B,  Wright,  and  Breen  &  DuffUy  for  appellant,  cited, 
on  the  question  of  the  statute  of  limitations :  Clew  v.  Truer, 
57  la.,  459  ;  115  U.  8.,  528 ;  Laird  v.  KUboume,  70  Id., 
83;  Parker  v.  Kuhn,  21  Neb.,  413;  ffDeU  v.  Bumham, 
21  Wis.,  562 ;  MaHin  v.  SmUh,  1  Dill.  [U.  S.],  85. 

Charles  B.  Keller,  for  appellees : 

The  only  fact  that  appellant  claims  to  have  learned, 
which  would  take  this  case  out  of  the  statute,  was  as  to  the 
nature  of  the  transfer  to  and  by  Mrs.  Davis.  This  does 
not  prove  discovery  of,  or  facts  constituting,  fraud  suffi- 
cient to  stop  the  running  of  the  statute,  as  the  same  could 
have  been  learned  before  by  examining  the  record.  {Parker 
V.  Kuhn,  21  Neb.,  427 ;  Hellman  v.  Davie,  24  Id.,  793.) 
The  action  must  be  brought  within  the  prescribed  time 
after  the  actual  doing  of  the  thing  complained  of.  (Moak's 
Underbill  on  Torts,  65.)  When  the  tort  is  continuing,  the 
right  is  also.  (Id.,  69.) 

Reese,  Ch.  J. 

This  action  was  instituted  in  the  district  court  of  Doug- 
las county  and  was  in  the  nature  of  a  creditor's  bill.  It 
was  alleged  in  the  petition  that  in  the  year  1868  James  W. 
Davis  became  indebted  to  the  plaintiff,  and  that  upon  such 
indebtedness  plaintiff  recovered  a  judgment  against  the  said 
Davis  for  the  sum  of  $3,069.70,  said  judgment  having  been 
rendered  by  the  district  court  of  Douglas  county;  that  the 
judgment  became  dormant  and  that  the  same  was  revived 
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by  the  order  of  said  court  at  the  October  term  thereof,  1885, 
and  it  thereby  became  a  lien  upon  all  the  real  estate  of  the 
said  defendant, situate  in  said  Douglas  county;  that  on  the 
19th  day  of  June,  1886,  plaintiff  caused  an  execution  to  be 
issued  upon  said  judgment  and  placed^  in  the  hands  of  the 
sheriff;  and  that  on  the  23d  day  of  August,  of  the  same 
year,  the  sheriff  returned  said  execution  unsatisfied,  for  want 
of  property  upon  which  to  levy  and  make  the  same;  that 
the  said  Davis,  about  the  date  of  the  incurring  of  the  in- 
debtedness and  before  and  at  the  time  of  the^)«covery  of 
said  judgment,  was  indebted  to  numerous  persons  and  con- 
templated utter  insolvency,  and  with  a  view  to  defraud, 
hinder,  and  delay  his  creditors,  at  the  time  and  date  men- 
tioned in  the  petition,  purchased  certain  real  estate,  which 
is  described  therein,  with  his  own  means  and  money^  and 
for  the  purpose  of  hindering,  delaying,  and  defrauding  his 
creditors,  caused  the  title  to  said  property  to  be  taken  in 
the  name  of  defendant  Elizabeth  Davis,  his  wife;  that  at 
the  time  of  the  executionof  the  conveyances  to  her  she  well 
knew  of  the  insolvent  condition  and  fraudulent  intentions 
of  the  said  James  W.  Davis,  her  husband,  and  combined 
and  confederated  with  him  to  hinder,  delay,  and  defraud 
his  creditors,  and  that  all  of  the  property  described  in  the 
petition  was  in  truth  and  in  fact  the  property  of  the  said 
James  W.  Davis,  and  subject  to  the  payment  of  his  debts ; 
that  subsequent  to  the  execution  of  the  deed  of  conveyance 
to  her,  and  in  the  years  1879  an4  1880,  she  conveyed  the 
real  estate  to  certain  persons  named  in  the  petition  and  who 
after  that  time  reconveyed  the  same  to  her;  but  that  the 
persons  to  whom  she  conveyed  the  property  never  owned 
the  same  and  had  no  title  therein,  the  conveyance  being 
made  for  the  purpose  of  covering  up  and  hiding  the  title,  and 
thus  assisting  in  defrauding  the  creditors  of  the  said  James 
W.  Davis;  that  during  all  of  said  time  the  said  James  W. 
Davis  was  the  sole  owner  of  the  real  estate,  and  that  he 
erected  buildings  and  made  improvements  thereon  of  great 
31 
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value  and  paid  for  the  same  out  of  bis  own  means.  The 
other  defendants  were  referred  to  in  the  petition  as  claim- 
ing to  have  some  interest  in  fractional  portions  of  the 
real  estate  described,  but  it  was  alleged  that  whatever  inter- 
est they  had  was  obtained  subsequent  to  the  rendition  of 
tile  judgment  and  with  full  notice  of  the  lien  created  thereby, 
and  that  the  said  James  W.  Davis  was  the  sole  owner  of 
the  property.  The  prayer  of  the  petition  was  that  a  decree 
might  be  entered  declaring  the  property  to  have  been  the 
property  of  James  W.  Davis  and  be  made  subject  to  plaint- 
iff's judgment. 

The  defendants,  James  W.  and  Elizabeth  Davis,  filed 
separate  answers,  denying  all  the  allegations  of  the  petition, 
excepting  that  they  were  husband  and  wife;  that  the  deeds 
were  executed  to  Elizabeth  Davis  and  recorded  at  the  time 
alleged  in  the  petition ;  that  the  improvements  made  upon 
the  real  estate  were  made  by  James  W.  Davis  in  th^  year 
1868,  and  also  pleading  the  statute  of  limitations. 

To  these  answers  plaintiff  filed  a  reply,  realleging  the 
fraudulent  character  of  the  deed  to  Elizabeth  Davis ;  deny- 
ing that  the  record  of  the  deed  imparted  notice  to  him ;  de- 
nying knowledge  that  the  real  estate  was  the  property  of 
the  said  James  W.  Davis,  and  alleging  that  aside  from  what 
was  shown  by  the  records  of  Douglas  county  the  fraud  was 
discovered  and  made  known  to  the  plaintiff  within  one  year 
previous  to  the  commencement  of  the  action,  and  not  be* 
fore,  and  that  the  cause  i>f  action  accrued  upon  the  discov- 
ery of  the  fraud. 

The  other  defendants  filed  separate  answers  alleging  their 
purchase  of  the  portions  of  the  real  estate  occupied  by 
them ;  that  the  same  was  made  in  good  faith  and  for  value, 
and  without  any  knowledge  of  plaintiff's  alleged  rights 
under  his  judgment. 

The  cause  was  tried  to  the  district  court,  the  trial  result- 
ing in  a  general  finding  in  favor  of  all  the  defendlants,  and 
a  decree  dismissing  plaintiff's  petition.  From  this  decree 
plaintiff  appeals. 


L 
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A  namber  of  questions  Are  presented  for  consideration 
by  the  briefs,  bat  it  is  deemed  essential  to  notice  but  one, 
as  it  is  thought  to  be  decisive  of  the  case. 

There  is  no  question  but  that  the  plaintiff's  right  to  ap- 
ply the  property  to  the  payment  of  his  claim  was  barred 
by  the  statute  of  limitations  if  the  statute  began  to  run 
upon  the  filing  for  record  of  the  deed  by  which  the  real 
estate  was  finally  conveyed  to  Mrs.  Davis,  for  by  sec.  12 
of  the  Civil  Code  the  statutory  limit  is  four  years  after  the 
discovery  of  the  fraud.  This  section  of  the  Code  has  been 
construed  by  this  court,  so  far  as  its  application  to  the 
question  involved  in  this  case  is  concerned,  in  HeUman  v. 
Damsy  24  Neb.,  793;  Parker  v.  Kuhn,  21  Id.,  413;  Blake 
V.  Chambers,  4  Id.,  90.  By  these  cases  it  is  pretty 
well  settled  in  this  state  that  while  the  person  against 
whom  a  fraud  has  been  perpetrated  has  four  years  from 
the  discovery  of  the  fraad  in  which  to  commence  his  sait, 
yet  the  fraud  will  be  deemed  to  have  been  discovered  when 
such  facts  are  known,  either  actually  or  constructively, 
as  would  amount  to  knowledge^  or  which  would  naturally 
suggest  such  inquiries  as,  if  followed  up,  would  lead  to 
such  knowledge.  This  being  the  rule,  we  are  led  to  in- 
quire whether  plaintiff  is  entitled  to  pCirsue  his  action  to  a 
favorable  decree,  as  having  discovered  the  fraud  within 
four  years  prior  to  its  commencement,  or  whether  by  lapse 
of  time  his  right  to  relief  has  become  barred. 

The  land  which  it  is  sought  to  subject  to  the  payment  of 
plaintiff's  judgment  is  described  as  the  north  half  of  the 
northwest  quarter  of  section  35,  township  15  north,  range 
12  east,  in  Douglas  county.  It  clearly  appears  that  the 
conveyances  were  made  and  placed  on  record  at  a  time 
when  defendant  was  known  to  be  insolvent,  or  at  least  just 
prior  thereto;  that  defendant  resided  upon  the  land  and 
made  improvements  thereon,  and  that  plaintiff  knew  in 
the  year  1876,  or  prior  thereto,  of  such  residence;  that 
it  was  claimed  by  some  of  the  family  and  was  charged 
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by  the  record  with  knowledge  of  the  condition  of  the 
title  as  it  then  appeared.  In  answer  to  the  question, 
^' You  knew  this  land  had  been  bought  and  stood  in  the 
name  of  Mrs.  Davis?''  he  answered^  ''I  presume  I  did. 
I  don't  think  I  ever  looked  at  the  records,  but  I  was 
satisfied  that  was  the  case."  He  had  seen  defendant  veiy 
frequently  after  his  judgment  was  obtained,  had  conversed 
with  him  about  it  and  the  payment  of  the  claim,  had  re- 
ceived assurances  that  it  would  be  paid^  that  he  was  ''to  be 
taken  care  of,"  and  that  the  parties  in  New  Tork  to 
whom  defendant  J.  W.  Davis  was  hopelessly  indebted,  had 
agreed  to  ''wipe  out  the  indebtedness  so  that  it  would  not 
be  hanging  over  Davis"  and  at  that  time  he  would  get  his 
money.  It  appears  from  all  the  evidence  that  plaintiff 
was  fully  aware  of  the  financial  condition  of  Davis  and 
that  the  conveyances  to  his  (Davis')  wife  could  not  be  oth- 
erwise than  fraudulent.  Or,  if  this  cannot  be  said  to  have 
been  fully  established,  that  by  the  most  superficial  exami- 
nation suggested  by  facts  within  his  knowledge  he  might 
have  had  full  and  complete  knowledge  of  the  condition  of 
the  title.  As  we  have  seen,  this  was  sufficient  to  cause  the 
statute  to  run. 

The  decree  of  the  district  court  is  affirmed. 

JUDaMENT  AFFIBMED. 

The  other  judges  concur. 
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State,  ex  rel.  John  McLane,  v.  Weldon  B. 

COMPTON. 
[Filed  January  14, 1890.] 

1.  School  Districts:  Change  of  Bound abiss:  Petition  Rx- 
QUiBED.  To  give  a  coonty  saperintendent  of  schools  jarisdio- 
tion  to  detach  a  part  of  the  territory  of  a  school  dUtrict  and 
attach  the  same  to  an  adjoining  district,  a  petition  in  writing, 
dnly  signed,  must  be  presented  to  him  for  that  pnrpose,  and  an 
oral  request  to  perform  snch  acts  is  not  sufficient. 

Sl  : :  Notice  Required.   No  change  of  this  kind  should 

be  made  without  due  notice  being  given  of  the  time  and  place 
when  a  hearing  will  be  had  in  the  matter. 

Error  to  the  district  court  for  Johnson  county.    Heard 
below  before  Appelqet,  J, 

(485) 
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8.  P.  DarndsoUf  for  plaintiff  in  error: 

Under  seo.  4,  subd.  1,  chap.  79,  Comp.  Stats.,  a  written 
petition  was  a  jurisdictional  requirement.  {State,  ex  reL 
Donovan^  v.  Palmer ,  18  Neb.,  644;  OotDlea  v.  School  2>w- 
trict  £S,  Id.,  659.)  So,  also,  is  notice  of  time  and  place  of 
changing  boundaries.  (  Windsor  v,  Mc  Veighy  93  U.  S.,  274; 
1  Herman,  Estoppel,  etc.,  p.  74.)  The  orders  of  a  county 
superintendent,  who  acts  outside  of  his  jurisdiction,  are 
subject  to  collateral  attack. 

8.  2>.  PorUr^  for  defendant  jn  error : 

Under  the  statute  above  cited,  the  action  of  the  super- 
intendent must  be  reviewed  by  appeal  to  the  district  court; 
not  by  original  action  or  collateral  attack.  {Brown  v. 
ComWe,  6  Neb.,  111-19.)  He  is  an  officer  exercising  ju- 
dicial functions,  aud  his  action  cannot  be  controlled  by 
mandamus,  (Brown  v.  Comers,  supra;  State,  ex  rel.  Shull, 
V.  Clary,  25  Neb.,  603.)  There  is  nothing  to  show  that 
plaintiffs  in  error  were  authorized,  at  a  district  meeting,  to 
bring  this  suit.  Without  such  authority  they  have  no 
legal  capacity  to  sue.  {Bowen  v.  School  District,  10  Neb., 
266. 

Maxwell,  J. 

This  is  an  application  for  a  mandamus  to  compel  the  de- 
fendant, as  county  superintendent  of  the  public  schools  of 
Johnson  county,  to  restore  the  boundaries  of  school  district 
43  of  that  county.  A  demurrer  to  the  petition  was  sus- 
tained in  the  court  below,  and  the  action  dismissed. 

The  relator  alleges  in  the  petition  that  ''said  relators  are 
all  legal  voters  of  school  district  No.  43,  in  Johnson 
county,  Nebraska,  and  that  they  constitute  a  large  major- 
ity of  the  legal  voters  of  said  district,  and  that  said  dis- 
trict has  been  duly  or^nized  as  such  district  for  more  than 
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fifteen  years  last  past;  that  during  the  fifteen  years  last 
past^  up  to  the  commission  of  the  wrongs  by  defendant 
mentioned^  said  district  has  been  composed  of  sections  17^ 
18,  19,  and  20,  in  town  4  north,  of  range  9  east  in  said 
county,  and  of  no  other  lands  or  territory  whatever;  and 
that  during  all  of  said  time,  until  the  past  summer,  the 
school  in  said  district  has  been  situated  only  eighty  rods 
west  of  the  center  thereof,  but  for  several  years  last  past 
and  before  the  commission  of  the  wrongs  below  mentioned 
said  district  has  been  trying  to  procure  a  site  for  and  arrange 
to  rebuild  said  school  house  at  the  center  of  said  district,  and 
during  the  summer  of  1888  this  object  was  attained,  and  said 
school  house  was  removed  to  and  rebuilt  at  the  center  of  said 
district,  where  it  now  is ;  that  at  the  time  of  the  commission 
of  the  wrongs  by  defendant  herein  complained  of  said  district 
was  composed  of  the  smallest  extent  of  territory  provided 
by  law  for  any  one  district,  while  district  No.  1,  below 
mentioned,  was  composed  of  five  and  one-half  sections  of 
land^  and  included  the  village  of  Crab  Orchard,  a  village 
of  more  than  200  inhabitants,  in  which  also  had  been 
erected  many  and  valuable  store  buildings  and  other  busi- 
ness houses,  and  also  included  many  large  stocks  of  mer- 
chandise and  other  valuable  personal  property,  while  the  said 
four  sections,  of  which  said  district  43  was  composed,  were 
used  exclusively  for  farming  and  grazing  purposes,  and 
contained  only  moderate  improvements  for  such  purposes. 
One  J.  S.  Turner  owns  a  large  part  of  the  northeast  quar- 
ter of  said  section  17,  and  his  house  and  buildings  are 
situated  upon  the  east  half  of  the  northeast  quarter  of  the 
northeast  quarter  of  said  section  17,  which  is  owned  by 
him,  and  no  stream  or  water-course  intervenes  between  his 
said  house  or  dwelling  place  and  the  said  school  house, 
either  now  or  at  any  time,  which  renders  it  impracticable 
for  his  children  to  attend  school  in  said  district  No.  43. 

'^  That  defendant  is,  and  at  the  time  of  the  commission  of 
the  wrongs  complained  of  was,  the  acting  superintendent  of 
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schools  in  and  for  said  county;  that  no  petition  was  pre- 
sented to  him  to  change  the  boundaries  of  said  district  No. 
43  or  to  detach  any  portion  of  the  territory  composing  it 
therefrom  and  attach  it  to  district  No.  1  in  said  ooantji 
and  no  notice  of  any  kind  was  ever  given  or  served  or 
posted  containing  a  statement  of  what  changes  were  pro- 
posed in  said  district  boundaries,  and  of  the  time  and  place 
when  and  where  said  petition  would  be  presented  to  the 
county  superintendent. 

^'And  no  notice  was  ever  given,  posted,  or  served  upon 
any  one  showing  when  and  where  any  request  from  said 
Turner  to  be  set  off  with  any  of  his  land  from  said 
district  No.  43  and  attached  to  said  district  No.  1  would  be 
presented  to  and  considered  by  said  county  superintendent, 
and  plaintiffs  believe  and  aver  that  no  such  petition  or  le* 
quest  in  writing  was  ever  presented  to  and  filed  with  said 
defendant ;  that  since  the  1st  day  of  April,  1888,  and  after  the 
assessors'  books  for  said  county  had  been  issued  to  the  several 
assessors  for  the  various  precincts  for  the  then  ensuing  year, 
and  said  assessors  had  begun  the  work  of  making  their 
assessments  for  the  year,  without  authority  of  law,  in 
violation  of  the  plaintiff  ^s  rights  in  the  premises  and  not 
in  good  faith  but  in  collusion  with  said  Turner,  this  defend- 
ant wrongfully  changed  the  boundaries  of  said  district  No. 
43  upon  the  map,  showing  the  location  and  boundaries  of 
school  districts  in  said  county,  by  changing  the  lines  of  said 
district  43  so  as  to  show  that  the  said  east  half  of  the 
northeast  quarter  of  the  northesist  quarter  of  said  section 
17  had  been  detached  from  said  district  No.  43  and  at- 
tached to  said  district  No.  1,  which  is  adjacent  thereto,  and 
informed  the  county  clerk  and  county  treasurer  of  said 
county  of  such  attempted  change,  and  that  all  uncollected 
tax  upon  said  land  and  property  so  detached  should  be 
placed  to  the  credit  of  said  district  No.  1,  which  is  a  school 
district  of  said  county.  By  such  unauthorized  and  ill^al 
conduct  said    defendant  has  wrongfully  attempted  to  so 
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detach  said  property  from  said  distriofe  No.  43  and  attach 
the  same  to  said  district  No.  1,  and  now  asserts  and  claims 
that  he  has  done  so,  and  that  said  land  and  property  so 
detached  from  said  district  No.  43  now  belongs  to  and 
forms  a  part  of  said  district  No.  1. 

''That  said  Frederick  Kohn  is  treasurer,  said  John 
Redmond  moderator,  and  said  John  Beal  director  of  said 
district  No.  43,  and  they  heartily  join  with  the  other 
plaintiffs  in  prosecuting  this  petition  for  relief  from  said 
wrongs." 

The  question  presented  is,  Did  the  defendant  have  juris- 
diction to  make  the  change  in  question  ?  If  so,  then  his 
action  cannot  be  corrected  by  mandamuu.  If,  however, 
the  jurisdictional  facts  do  not  exist  in  the  case,  then  his 
action  in  the  premises  is  void  and  will  be  so  declared  by 
this  court.     Sec.  4,  ch.  79,  Comp.  Stats.  1887,  provides: 

^' New  districts  may  be  formed  from  other  organized  dis- 
tricts, and  boundaries  of  existing  districts  may  be  changed 
under  the  following  conditions  only : 

'^  First — It  shall  be  the  duty  of  the  county  superintend- 
ent to  create  a  new  district  from  other  organized  districts, 
upon  a  petition  signed  by  one-half  of  the  legal  voters  in 
each  district  affected. 

^*  Second — The  county  superintendent  shall  have  discre- 
tionary power  to  change  the  boundary  of  any  district  upon 
petitions  signed  by  one-third  of  the  legal  voters  in  the  dis- 
trict affected. 

'^  Third — ^The  county  superintendent  shall  not  refuse  to 
change  the  boundary  line  of  any  district,  or  to  organize  a 
new  district  when  he  shall  be  asked  to  do  so  by  a  petition 
from  each  school  district  affected,  signed  by  two-thirds  of 
all  the  legal  voters  in  such  district.  A  notice  of  said 
petition,  containing  an  exact  statement  of  what  changes  in 
district  boundaries  are  proposed  and  when  the  petition  is 
to  be  presented  to  the  county  superintendent,  shall  be 
posted  in  three  public  places,  one  of  which  places  shall  be 
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npon  the  outer  door  of  the  school  house,  if  there  be  one, 
in  each  district  affected,  at  least  ten  days  prior  to  the  time 
of  presenting  the  petition  to  the  county  superintendent; 
Provided^  That  changes  affecting  cities  shall  be  made  upon 
the  petition  of  the  board  of  education  of  the  district  or 
districts  affected. 

^'  Fourth — A  list  or  lists  of  all  the  legal  voters  in  each 
district  affected,  niade  under  the  oath  of  a  resident  of  each 
district  affected,  together  with  an  oath  of  a  resident  of  each 
district  that  the  legal  notice  provided  in  the  third  clause  of 
this  section  has  been  properly  posted,  shall  be  given  to  the 
county  superintendent  when  the  petition  is  presented. 

'^  Fifth — No  new  districts  shall  be  formed  between  the 
first  Tuesday  of  April  and  the  first  day  of  August 

''  Sixth — ^No  new  districts  shall  be  formed  containing 
less  than  four  sections  of  land,  nor  shall  any  district  be 
reduced  by  division  or  otherwise  so  as  to  contain  less  than 
that  amount,  unless  the  district  be  so  formed,  or  the  part 
of  a  district  remaining  after  division,  shall  have  an  assessed 
valuation  of  property  of  not  less  than  $12,000.  No  dis- 
trict shall  be  formed  extending  more  than  six  miles  in  any 
one  direction  upon  section  lines;  Prcvidedj  That  when 
streams  or  water-courses  make  it  impracticable  to  form 
districts  containing  four  sections,  then  the  county  superin- 
tendent may  form  districts  with  less  than  four  sections, 
without  regard  to  valuation. 

^*  When  streams  of  water  make  it  impracticable  for  chil- 
dren to  attend  school  in  their  own  district,  the  county  super- 
intendent shall  have  authority,  and  it  shall  be  his  duty 
when  requested  by  the  parents  of  such  children,  to  attach 
to  adjoining  districts  such  territory  as  he  may  deem  neces- 
sary for  the  purpose  of  giving  said  children  school  privi- 
leges. 

^'Seventh — The  county  superintendent  shall  file  in  his 
office  all  petitions  that  have  been  granted  for -change  of 
boundaries  or  for  the  formation  of  new  districts,  and  such 
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petitioDs  shall  be  prima  fade  evidenoe  of  the  boundaries 
of  districts;  and  all  conflicting  records  of  boundaries  shall 
be  made  to  correspond  with  the  petitions  so  filed/' 

If  the  all<^tions  of  the  petition  are  true^  then  the  de- 
fendanty  without  a  petition  and  without  notice,  changed  the 
boundaries  of  the  district.  This  he  had  no  authority  to  do. 
A  petition  for  changing  the  boundaries  of  a  school  district 
most  be  in  writing,  as  it  becomes  a  matter  of  record  and 
the  groundwork  for  the  exercise  of  jurisdiction  by  the  su- 
perintendent. Notice  should  also  be  given  of  any  proposed 
changes  and  the  time  and  place  for  hearing  the  same,  so  that 
those  interested  may  have  an  opportunity  to  be  heard  and 
if  necessary  protect  their  rights  by  an  appeal  to  the  courts. 
Changes  in  the  boundaries  of  a  school  district  may  seriously 
aflect  its  prosperity,  as  by  reducing  the  number  of  its  schol- 
ars so  low  as  to  destroy  emulation  among  them,  or  so  to  re- 
duce the  amount  of  taxable,  property  therein  as  to  prevent 
the  school  being  sustained  in  a  proper  manner.  Therefore, 
in  order  to  secure  a  change  in  the  boundaries  of  a  district 
a  petition  duly  signed  by  the  requisite  number  of  persons 
must  be  presented  to  the  superintendent,  and  without  such 
petition  he  has  no  authority  to  act 

If  it  be  said  that  the  statute  does  not  in  express  terms 
require  such  petition  to  be  in  writing,  the  answer  is,  that 
such  requirement  is  clearly  implied,  if  not  expressly  pro- 
vided for.  It  will  be  observed  that  under  the  provisions 
of  the  section  quoted  the  boundaries  of  existing  districts 
can  be  chauged  under  the  following  conditions — only: 
First,  by  petition;  second,  by  petition;  and,  third,  by  pe- 
tition, of  which  notice  shall  be  given,  etc. 

The  duties  of  superintendent  are  alone  those  prescribed 
in  the  statute.  His  official  acts,  so  far  at  least  as  district 
boundaries  are  concerned,  determine  what  lands  shall  be 
included  in  a  district,  and  hence  taxable  therein,  and  also 
who,  as  a  matter  of  right,  may  attend  school  in  the  dis- 
trict. The  case  in  some  of  its  features  resembles  that  of  State^ 
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€X  rd.  Goff,  V.  Dodge  County,  20  Neb.,  595,  in  which  it  was 
held  that  to  justify  the  board  of  equalization  in  increasing  the 
assessment  of  an  individual  a  complaint  in  writing  most 
be  made.  The  reasons  for  this  requirement  are  fully  stated 
in  that  case  and  need  not  be  repeated  here.  We  adhere  to 
that  decision,  however,  and  it  is  decisive  of  this  case. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

BeYEBSED  and  HEICAKDED. 

The  other  judges  concur. 


Maria  Reckewey,  appellee,  y.  John  Waltemath 

et  al.,  appellants. 

[FiLBD  JanUABY  14,  1890.] 

1.  Demurrer :  Pleading  Over:  Waives  Defects.  Wfaere  tben 

ifl  a  fiiilare  to  state  a  material  fact  in^  petition  and  a  demoner 
thereto  is  overruled  and  the  defendant  anawers  the  petition,  to 
which  answer  a  reply  ia  made  setting  up  facts  which  should 
have  been  stated  in  the  petition  and  which,  if  alleged  therein, 
would  have  made  it  sufficient  to  resist  a  demurrer,  and  the  case 
without  objection  is  tried  upon  the  issues  thus  made,  and  judg- 
ment rendered  for  the  plaintiff,  it  will  be  too  late  for  the  defend- 
ant to  rely  upon  his  demurrer.  (Pottinger  v,  Oarri9fm,3  Neb., 
221.)  In  other  words,  the  pleadings  taken  together  present  the 
necessary  facts  to  entitle  the  plaintiff  to  recover. 

2.  Finding  and  judgment  sustained  by  the  clear  weight  of  evi- 

dence. 

Appeal  from  the  district  court  for  Johnson  county. 
Heard  below  before  Appelget,  J. 

X.  C.  Chapman,  for  appellants. 

A.  M,  Appelgeiy  for  appellee. 


Vol*  28]         JANUARY  TERM,  1890.  493 


Reckewey  t.  Waltemalh. 


Maxwell,  J. 

This  is  an  action  of  partition  brought  by  the  plaintiff 
against  the  defendant  in  the  district  court  of  Johnson 
county,  and  on  the  trial  the  court  found  the  facts  as  fol- 
lows: 

^'The  court  finds  that  the  plaintiff,  Maria  Eeckewey,  is 
the  widow  of  Henry  Keckewey,  deceased,  and  without 
issue  as  set  forth  in  the  petition,  and  as  such  widow  is  the 
owner  of  seven-eighths  (|)  interest  in  that  part  of  lot  four 
(4)  described  in  plaintiff^s  petition,  to-wit,  beginning  at 
the  northwest  corner  of  lot  4  in  block  42,  thence  running 
south  70  feet,  thence  east  22  feet,  thence  south  120  feet, 
thence  east  22  feet,  thence  north  190  feet,  thence  west  44 
feet  to  place  of  b^inning ;  and  also  the  owner  of  seven- 
eighths  (I)  of  the  undivided  one-half  (|)  of  lots  7  and  8 
in  said  block  42,  and  that  the  defendant,  John  Walte- 
math  is  the  owner  of  the  undivided  one-half  of  said  lots 
7  and  8  in  block  42,  all  being  in  the  city  of  Tecuniseh, 
Johnson  county,  state  of  Nebraska.  And  the  court  finds 
that  defendants,  Minnie  Einaca,  Bertha  Einaca,  Sophia 
Einaca,  Louisa  Einaca,  Caroline  Einaca,  Emma  Einaca, 
Alvina  Einaca,  and  Willie  Einaca,  minors,  are  each  the 
owner  of  one  sixty-fourth  (^)  part  of  said  lot  four  (4), 
also  each  the  owner  of  one  sixty-fourth  (^^)  part  of  the 
undivided  one-half  (^)  of  said  lots  7  and  8  in  said  block 
forty-two  (42),  which  rights  are  subject  to  the  dower  right 
of  the  widow  (the  plaintiff)  Maria  Reckewey/' 

The  first  objection  is  error  in  overruling  a  demurrer  to 
the  petition  on  the  ground  that  it  fails  to  state  a  cause  of 
action  because  it  does  not  contain  an  allegation  that  the 
debts,  allowances,  and  expenses  against  the  estate  have  been 
paid  or  provided  for,  or  that  the  plaintiff  has  given  bond  to 
secftre  the  same. 

In  Alexander  v.  Alexander,  26  Neb.,  68,  this  court 
held  that  an  heir  or  devisee  of  an  estate  cannot  main- 
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tain  an  action  of  distribution  or  partition  until  the  debts, 
allowances^  and  expenses  against  the  estate  have  been  paid 
or  provided  for,  unless  he  give  a  bond  witli  approved  sure- 
ties to  pay  the  same.  This,  we  think,  is  a  correct  state- 
ment qf  the  law,  as  only  the  residue  of  an  estate  that  re- 
mains after  the  debts  and  expenses  against  the  estate  have 
been  paid  will  pass  to  the  devisees  or  heirs.  Had  the 
defendants  therefore  relied  upon  the  insufficiency  of  the 
petition  and  the  overruling  of  the  demurrer  thereto,  the 
judgment  would  necessarily  be  reversed.  The  defeodant 
Waltemath,  however,  answered  the  petition,  claiming  to  be 
a  surviving  partner  of  the  firm  of  Reckewey  <&  Waltemath, 
and  that  said  firm  owned  the  real  estate  in  question  as  part- 
nership property.  There  is  also  an  offer  in  his  answer  to 
divide  the  property  with  the  plaintiff  in  a  certain  manner 
which  need  not  be  noticed  here.  In  the  reply  the  plaintiff 
alleged  that  she  liad  given  a  bond,  which  had  been  duly 
approved,  for  the  payment  of  the  debts^  allowances,  and 
expenses  against  the  estate. 

Upon  the  issues  thus  made  the  case  was  tried  and  the 
testimony  shows  that  there  were  no  debts  owing  by  the 
firm  of  Reckewey  &  Waltemath,  nor  any  obligations 
against  that  firm  except  tlie  taxes  on  the  property  for  1889, 
that  the  plaintiff  has  a  title  in  fee  to  a  large  portion  of  the 
real  estate  in  controversy  and  a  dower  interest  in  the  resi- 
due, and  that  tlie  finding  and  judgment  of  the  court  are  in 
accordance  with  the  evidence.  The  judgment  is  therefore 
affirmed. 

Judgment  affirmed. 


The  other  judges  concur. 
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Owen  Joneb  et  al.  v.  State. 

[Filed  January  14,  1890.] 

L  Beligioiifl  Societies:  Distubbanc£:  Infobmatiok.  An  in- 
formation against  certain  parties  charging  that  at  certain  times 
and  places  they  did  *'  willful ly,  nialiciunsly  and  anlawfhlly  in- 
termptf  molest,  and  disturb  a  religions  society,  to-wit,  '  The 
Welsh  Presbyterian  chnrch,'  and  the  members  thereof  while 
aaid  members  were  met  to  perform  the  duties  enjoined  upon 
them  and  appertaining  to  them  as  members/'  etc.,  is  sufficient 
to  sustain  a  conviction. 

S.  :  Expulsion  of  Membbbs.    A  chnrch  organization  may 

make  rnles  by  which  the  admission  and  expulsion  of  its  mem- 
bers are  to  be  regnlated  and  the  members  must  con  form  to  these 
mles.  If,  however,  it  has  no  rules  on  the  subject,  those  of  the 
common  law  prevail,  and  before  a  member  can  be  expelled  no- 
tice ninat  be  given  him  to  answer  the  charge  made  against  him 
and  an  opportunity  offered  to  make  his  defense,  and  an  order  of 
ezpalsion  without  such  notice  and  opportunity  is  void. 

Error  to  the  district  ooart  for  Grage  county.     Tried 
below  before  Broad y,  J. 

Pemberton  &  Bush,  and  Winter  &  Kauffman^  for  plaint- 
ifis  in  error,  cited :  2  Bishop,  Crim.  Pro.,  sees.  285,  289, 
290,  293,  294;  Stratton  v.  State,  13  Ark.,  688 ;  State  v. 
Ringei'j  6  Blackf.  [Ind],  109  ;  State  v,  Sherrill,  1  Jones  L. 
[N.  Can],  508 ;  Cearfosa  v.  State,  42  Md.,  403 ;  Common- 
toealth  V.  Richardson,  126  Mass.,  34 ;  State  v.  ArmeU,  8 
Kan.,  288  ;  U.  8.  v.  Mills,  7  Peters  [U.  S.],  141  ;  State  v. 
Seamons,  1  G.  Greene  [la,],  418 ;  State  v.  Bryce,  7  Ohio,  pt. 
2,  82;  Lamberton  v.  StaU,  11  Id,,  282;  EUars  v.  State,  25 
Ohio  St,,  388;  1  Dillon,  Mun.  Corp.,  sec.  253;  Com.  v. 
(Xtver,  2  Parsons,  Sel.  Cases  (Pa,),  426 ;  Black,  etc.,  Soc,  v. 
Vandyke,  30  Am.  Dea,  265;  Bua  v.  BartleU,  63  Id.,  776. 

Wm.  Leese,  Attorney  Oeneral,  and  Burke  A  Prout,  contra, 
cited :   Maxwell,  Crim.  Pro.,  286  ;  StaU  v.  Stubblefield,  32 
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Mo.,  663  ;  Kindred  v.  StaJte,  33  Tex.,  67 ;  Stale  v.  RcUdiff, 
10  Ark.,  530 ;  S/o/^,  ex  rd.  Bryant,  v,  LauvcTy  26  Neb.,  757; 
Ex  parte  Maule,  19  Id.,  273 ;  Cropsey  v.  Wiggenhom,  3  Id, 
117;  WeOa  v.  Preston,  Id.,  444 ;  Horbach  v.  Miller,  4  Id., 
43;  Dodge  V.  People,  Id.,  220;  WcUraihv.  State,  8  Id.,  89; 
Midland  P.  iJ.  Co.  v,  McCartney,  1  Id.,  404 ;  Schroeder  v. 
Rhinehardt,  26  Id.,  76 ;  M.  P.  R.  Co.  v.  Hays,  15  Id.,  224; 
StaU  V.  Swarts]  9  Ind.,  221 ;  Bird  v.  Church,  62  la.,  567 ; 
Sale  V.  Church,  Id.,  26 ;  Hardin  v.  Church,  51  Mich.,  137; 
Ter  Vree  v.  Qeei  lings,  65  Id.,  562 ;  22  N.  W.  Hep.,  91. 

Maxwell,  J. 

The  plaintiflB  in  error  were  convicted  of  '^interrapt- 
ing  and  molesting  a  religious  meeting  as  charged,  in  the 
complaint,^'  and  sentenced  to  pay  a  fine  of  $10  each  and 
costs. 

The  first  ground  of  error  assigned  is  that  the  complaint 
does  not  charge  au  ofiense.     The  complaint  is  as  follows : 

'^  The  complaint  and  information  of  David  Edwards, 
made  before  Richard  Whitten,oneof  the  justices  of  the  peace 
in  and  for  Gage  county,  Nebraska,  who  being  first  dolj 
sworn,  on  his  oath  says  that  Owen  Jones  and  Owen  Parry, 
late  of  said  county,  at  and  within  said  county  on  the  11th 
day  of  December,  A.  D.,  1 887,  and  on  divers  other  Sundays 
before  said  date,  did  willfully,  maliciously,  and  unlawfully 
interrupt,  molest,  and  disturb  a  religious  society,  to-wit, ^ The 
Welsh  Presbyterian  church,'  and  the  members  thereof, 
while  said  members  were  met  to  perform  the  duties  en- 
joined upon  them  and  appertaining  to  them  as  members  of 
said  religious  society*,  the  said  Owen  Jones  and  Owen 
Parry  not  then  and  there  being  members  of  said  religious 
societv,  having  no  right  to  be  present  at  said  meeting. 

''He  therefore  prays  that  the  said  Owen  Jones  and  Owen 
Parry  may  be  arrested  and  dealt  with  according  to  law. 

"David  Edwards. 
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''Subscribed  in  my  presence  and  sworn  to  before  me  this 

12fch  day  of  Deoember,  1887. 

"  BiCHARD  WnnTEN, 

"  Justice  of  the  Peace.*' 

The  general  rule  is  that  the  manner  of  the  disturbance 
shonid  be  alleged,  as  by  talking,  laughing,  or  profane 
swearing.  (Cookreham  v.  State,  7  Humph.,  11;  State  v. 
Slubbkfieldy  32  Mo.,  563;  Kidder  v.  State,  58  Ind.,  68; 
State  V.  Ringer,  6  Blackf.,  109 ;  Lockett  v.  State,  40  Tez.^ 
4 ;  Maxwell,  Cr.  Pro.,  286.) 

We  are  not  prepared,  however,  to  say  that  the  complaint 
is  void.  The  charge  that  the  plaintiffs  in  error  at  certain 
dates  ''did  willfully,  maliciously,  and  unlawfully  interrupt, 
molest,  and  disturb  a  religious  meeting,  to-wit,  'The 
Welsh  Presbyterian  church/  and  the  members  thereof, 
while  such  members  were  met  to  perform  the  duties  en- 
joined upon  them/'  etc.,  states  an  offense  under  the  statute. 
{State  V.  Lauver,  26  Neb.,  757.)  The  language  of  the 
statute  is  "If  any  person  shall  at  any  time  interrupt  or 
molest  any  religious  society,  or  any  member  thereof,  or 
any  persons  when  meeting  or  met  together  for  the  pur- 
pose of  worship,  or  performing  any  duties  enjoined  on  or 
appertaining  to  them  as  members  of  such  society,'^  and  the 
complaint  is  nearly  in  the  words  of  such  statute.  The  ob- 
jections to  the  complaint  therefore  are  overruled. 

It  will  be  observed  that  it  is  charged  in  the  information 
that ''  the  said  Owen  Jones  and  Owen  Parry,  not  then  be- 
ing members  of  said  religious  society,  and  having  no  right 
to  be  present  at  said  meeting,  were  present/'  etc.  This 
all^tion  having  been  made,  it  becomes  material  in  the 


The  proof  shows  —  in  fact,  it  is  admitted  —  that  the 
plaintiffs  in  error  had  been  members  of  the  church  in  ques- 
tion, but  it  is  claimed  they  were  expelled,  and  thereby 
ceased  to  be  members.  It  is  not  claimed  that  any  open 
trial  was  had,  or  that  the  parties  accused  were  notified  to 
32 
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apjiear  and  defend  any  accusation  against  them^  nor  do  any 
facts  appear  from  which  the  society  would  have  the  right 
to  exclude  the  parties  named  from  its  membership. 

Any  society  may  make  rules  by  which  the  admission 
and  expulsion  of  its  members  are  to  be  regulated,  and  the 
members  must  conform  to  those  rules.  If,  however,  there 
are  no  rules  governing  the  case,  then,  before  a  member  can 
be  expelled,  a  charge  must  be  made  against  him,  and  notice 
given  to  him  to  make  his  defense,  and  opportunity  pre- 
sented to  make  the  same.  {Irmea  v.  Wylie,  1  Car.  &  K., 
257 ;  S.  C.  47,  E.  C.  L.,  256.)  In  the  case  cited  a  mem- 
ber of  a  society  had  used  menacing  language  towards  an- 
other member  of  the  society,  and  for  this  a  majority  of  a 
general  meeting  of  the  society  voted  that  he  should  no 
Jonger  be  considered  a  member  thereof  but  gave  him  no 
notice  of  the  intention  to  take  his  conduct  into  considera- 
tion or  any  opportunity  to  make  his  defense.  It  was  held 
that  he  was  still  a  member,  and  the  order  of  expulsion  was 
void.  (Rex  v.  Richardson,  1  Burr.,  640 ;  Rex  v.  Lwerpool, 
2  Id.,  731 ;  Ang.  &  A.  on  Corp.,  sec.  420.) 

The  rules  of  the  church,  if  any,  for  the  admission  and 
expulsion  of  members  were  not  offered  nor  introduced  in 
evidence,  Qor  any  proof  of  a  public  trial  upon  any  cliaige 
or  any  notice  to  the  plaintiffs  in  error  to  appear  and  answer 
any  specific  charges.  In  the  absence  of  any  rules  the  com- 
mon law  prevails. 

In  State  v.  Bryce,  7  Ohio,  pt.  2,  82,  it  is  said :  « This 
proceeding  is  essentially  adversary  in  its  character.  The 
justice  of  the  common  law  permits  no  investigation  of  facts 
which  may  be  followed  by  the  loss  of  a  right,  or  by  the 
infliction  of  penalty,  to  be  conducted  ex  parte.  It  is  es- 
sential to  its  validity  that  the  party  should  be  duly  sum- 
moned. (4  Black.,  Com.,  282;  1  East,  638 ;  6  Conn.,  542; 
2  Serg.  &  R.,  141 ;  1  Burr.,  640;  Doug.,  174.)*' 

The  case  cited  was  one  where  it  was  alleged  that  the 
rolator  had  forfeited  his  office  of  trustee  of  the  Ohio  Uni- 
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versity  hy  Delecting  his  duties^  but  it  is  applicable  to  that 
under  consideration. 

A  church  society  is  a  voluntary  organization  formed  for 
the  advancement  of  the  spiritual  welfare  of  its  members  by 
coanse)^  adnK>nition;  and  example,  and  to  enable  the  society 
to  employ  and  pay  a  pastor  to  look  after,  not  only  the  wel- 
fare of  that  particular  organization,  but  many  charitable 
objects  requiring  aid,  and  to  promote,  as  far  as  possible 
with  the  means  at  hand,  the  welfare  of  the  race.  There 
must  be  freedom  of  individual  thought,  and  in  respectful 
language,  expression  to  such  thoughts.  It  may  be  pre- 
sumed that  no  sincere  follower  of  the  Master  will  so  far 
forget  his  duty  as  to  indulge  in  railings  or  unjust  accusa- 
tion. The  right  of  membership  is  a  valuable  privilege 
of  which  no  one  should  be  debarred,  except  for  adequate 
cause,  shown  either  by  the  rules  of  the  society  or  afler  a 
fair  examination  of  the  charges,  after  due  notice.  As 
neither  of  those  things  appear  to  have  taken  place,  the  order 
of  expulsion  would  seem  to  be  void. 

In  saying  this,  however,  we  do  not  intend  to  justify  the 
conduct  of  the  plaintiffs  in  error  as  shown  by  the  testimony 
of  some  of  the  witnesses.  The  respect  due  to  their  asso- 
ciates certainly  required  the  use  of  words  of  a  less  belliger- 
ent chai*acter. 

Whether  the  use  of  the  words  and  the  conduct  of  the 
parties  generally  were  sufficient  under  the  rules  of  the 
organization,  if  any  such  there  were,  or  would  be  deemed 
sufficient  after  a  fair  trial,  for  the  expulsion  of  the  parties, 
is  a  matter  for  the  determination  of  the  church  tribunals, 
and  need  not  be  considered  here;  but  for  the  want  of  proof 
showing  the  right  of  the  society  to  expel  the  plaintiffs  in 
error,  the  judgment  is  reversed  and  the  cause  remanded  for 
fiurther  proceedings. 

Bevebsed  akd  bemanded. 


The  other  judges  concur. 
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T.  T.  Weitz  v.  0.  C.  Wolfe. 

[Filed  Januaby  14, 1890.] 

1.  n'egotiable  Infltruments :  Indorsement:  Wbitten  Guar- 
anty 18.  Where  the  payee  of  a  nef^tiable  promiasoiy  note 
■ells  the  same  with  the  following  written  on  the  back  of  it:  **  I 
gnarantee  the  payment  of  the  within  note^waiTing  demand  and 
notice  of  protest/'  which  is  signed  by  the  payee,  held^  to  oon- 
atitnte  an  indorsement,  and  that  the  maker  and  indorser  may 
be  joined  in  an  action  on  said  note. 

S.  Review:  Erbobs  Must  be  Assigned.  '^ In  an  action  at  law,  to 
obtain  a  review  of  errors,  which  have  oocnrred  during  the  prog- 
ress of  a  trial,  they  mnst  be  assigned  in  a  motion  for  a  new 
trial.''  (Manning  v.  Cunningham,  21  Neb.,  28&) 

Error  to  the  district  court  for  Johnson  county.  Tried 
below  before  Appelqet,  J, 

Clarenoe  K.  Chamberlain,  for  plaintiff  in  error. 

8,  P.  Davidson,  contra. 

NORVAL,  J. 

This  action  was  brought  in  the  county  court  of  Johnson 
county  to  recover  the  amount  due  on  a  promissory  note  for 
$309,  made  by  one  R.  P.  Jennings,  and  payable  to  the 
order  of  T.  T.  Weitz.  .Before  maturity,  the  payee  sold  and 
transferred  said  note  to  the  defendant  in  error  Wolfe,  mzkn 
ing  the  following  indorsement  of  the  same:  ''I  guarantee 
the  payment  of  the  within  note,  waiving  demand  and  no- 
tice of  protest.  T.  T.  Weits.''  Jennings  and  Weitz  were 
made  defendants.  The  former  did  not  appear,  although 
served.  The  latter  answered  alleging  a  misjoinder  of  par- 
ties and  of  causes  of  action.  A  reply  was  filed,  trial  had, 
and  judgment  rendered  against  both  defendants.  Weitz 
alone  appealed  to  the  district  court,  where  the  defendant  in 
nrror  filed  his  petition,  which  was  substantially  the  same  as 


Vol.  28]  JANUARY  TERM,  1890.  601 


W«)iiz  V.  Wolfe. 


the  one  filed  in  the  lower  oourt,  except  that  in  the  prayer 
judgment  was  asked  against  Weitz  alone.  Plaintiff  in 
error  moved  to  strike  the  petition  from  the  files,  because  it 
stated  a  different  cause  of  action  from  that  set  up  in  the 
county  court  This  motion  was  overruled,  and  the  defend- 
ant answered,  alleging  the  misjoinder  of  parties  and  causes 
of  action.  A  reply  was  filed,  the  cause  was  tried  to  the 
court,  and  judgment  was  rendered  against  the  plaintiff  in 
error  for  the  amount  of  the  note.  A  motion  for  a  new 
trial  was  overruled,  and  Weitz  brings  the  case  here  by  peti- 
tion in  error. 

It  is  contended  that  Weitz  was  simply  a  guarantor,  and  is 
not  liable  in  the  same  action  with  Jennings,  the  maker  of 
the  note,  and  the  case  of  Mowery  v.  Mast,  9  Neb.,  446,  is 
cited  to  support  the  position.  That  was  a  case  where  one 
Calvert  executed  a  note  to  Mast  &  Co.,  which  note  was 
before  its  delivery  guaranteed  by  one  Mowery.  It  was 
correctly  held  in  that  case  that  a  joint  action  would  not  lie 
against  the  maker  and  guarantor  of  a  promissory  note. 
Hie  indorsement  in  that  case  did  not  transfer  the  note.  *  In 
the  case  at  bar  the  payee  sold  and  indorsed  the  note  to 
Wolfe,  using  the  words:  *^I  guarantee  the  payment  of  the 
within  note,  waiving  demand  and  notice  of  protest.^'  The 
indorsement  ui  this  case  being  signed  by  the  payee,  operated 
as  a  transfer  of  the  note.  At  the  present  term  of  this  court, 
in  the  case  of  Hdmer  v.  Commercial  Bank,  do.,  ante,  p. 
474,  a  writing,  like  the  one  quoted  above,  was  held  to  be 
an  indorsement.  The  liability  of  Weitz  was  not  lessened 
because  the  indorsement  contained  the  word  ^' guarantee.'^ 
He  is  an  indorser  and  was  properly  sued  with  the  maker  in 
the  same  aciton.  (Compiled  Statutes,  1887,  p.  471,  sec.  6.) 

No. error  was  committed  in  excluding  as  evidence  the 
petition,  answer,  and  reply  on  which  the  cause  was  tried  in 
the  county  court.  These  pleadings  were  substantially  the 
same  as  those  filed  in  the  district  court,  and  clearly  show 
that  the  case  was  tried  in  both  courts  on  the  same  issues. 


■ 
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We  will  not  consider  the  other  alleged  errors  mentioDed 
in  the  brief  of  plaintiff  in  error^  for  the  reason  that  they 
were  not  complained  of  in  the  motion  for  a  new  trial.  It 
is  only  those  errors  that  are  assigned  in  the  motion  for  a 
new  trial  that  this  court  will  consider.  (Manning  o.  Oun- 
ningham,  21  Neb.,  288). 

There  being  no  reversible  error  in  the  record,  the  judg- 
ment of  the  district  court  is  affirmed. 

JUPGKBNT  AFFIBMED. 

Thb  other  judges  concur. 


Chables  Aldrich  et  al.,  appellees,  v.  Laura  O. 

Lewis  et  al.,  appellants. 

[Filed  Jastuaby  28, 1890.] 

Toreoloaiire  Sale :  Intebfbbencb  with  Biddbb&  Where  it  ap- 
pears, by  affidavito  in  the  proceeding  to  confirm  a  sale  of  land 
made  in  a  forecloenre  proceeding,  that  there  was  an  unwarrant- 
able interference  with  a  bidder  at  such  sale  by  a  ooonty  attorneyi 
which  interference  was  oonntenanoed  and  oommnnicated  to  soch 
bidder  by  the  sheriff  making  sach  sale,  and  by  reason  of  such  in- 
terference such  bidder  ceased  to  bid,  and  the  land  was  sold  at  a 
Bum  materially  below  its  yalue  and  below  the  amount  which 
would  have  been  bid  had  it  not  been  for  such  interlerence,  on 
appeal,  hdd,  that  the  sale  be  set  aside. 

Appeal  from  the  district  court  for  Fillmore  county. 
Heard  below  before  Morris,  J. 

• 

F.  B.  DonisOiorpey  for  appellants,  cited  Taylor  v.  Cburf- 
nay,  15  Neb.,  199;  PauleU  v.  Peabody,  3  Id.,  196. 

W  JB.  Gaylordy  for  appellee  Aldrich. 


Vol,.  28]         JANUARY  TERM,  1890.  603 


Aldricb  y.  Lewis. 


W.  C  Sloan,  for  appellees,  Swartz  Bros,  and  J.  B.  Mo- 
Laughlin. 

Cobb,  Ch.  J. 

This  proceeding  was  appealed  from  the  decree  confirm- 
ing the  sale  of  certain  real  estate  in  the  district  court  of 
Fillmore  county,  in  which  Arlington  M.  Walrath  and 
Kitty  Walrath,  his  wife,  are  appellants. 

On  February  2,  1889,  an  order  of  sale  was  issued  out  of 
said  court,^  returnable  on  the  first  day  of  the  next  term, 
commanding  the  sheriff  to  appraise,  advertise  and  sell,  ao» 
cording  to  law,  the  north  half  of  the  northwest  quarter  of 
section  23,  of  township  7  north,  range  3  west  of  the  6th  P. 
M.,  in  said  county,  to  satisfy  a  judgment  of  said  court,  ren- 
dered June  4,  1888,  wherein  Charles  Aldrich  was  plaintiff, 
and  Laura  6.  Lewis,  Charles  E.  Lewis,  Arlington  M. 
Walrath,  Kitty  Walrath,  E.  Bennett  &  Son,  and  Charles 
A.  Harvey  &  Co.  were  defendants,  for  the  sum  of  $1,- 
184.45  and  $51.48  costs. 

The  sheriff  proceeded  to  execute  said  order,  having  the 
property  appraised  and  advertised,  and  on  March  9,  1889, 
at  the  court  house  in  Geneva,  sold  the  same  to  J.  B.  Mc- 
Laughlin for  $1,655,  not  less  than  two-thirds  of  the  ap- 
praised value,  the  interest  of  the  appellants  being  appraised 
at  $1,969.68. 

On  May  81,  following,  the  appellants  objected  to  the  con- 
firmation of  the  sale  for  the  reasons  that  the  sale  was  not 
conducted  in  a  proper  and  fair  manner,  and  that  the  return 
of  the  sale  by  the  officer  was  not  in  accordance  with  law. 

In  support  of  his  motion  A.  M.  Walrath  stated  in  his 
affidavit,  filed  May  29,  "  that  he  appeared  on  the  day  of  the 
sale  of  his  land  as  the  agent  of  his  mother,  Hannah  Wal- 
rath, she  not  being  able  to  appear  in  person,  and  at  the 
time  and  place  of  sale  notified  the  sheriff  that  he  was  a 
bidder  for  said  farm  as  such  agent ;  that  the  sheriff  stated 
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that  W.  C.  Sloan  (the  county  attorney)  had  notified  him 
that  he  coald  not  accept  affiant's  bid,  it  being  affiant's  farm 
that  was  being  sold.  Affiant  says  that  he  ceased  to  bid, 
thinking  that  perhaps  there  was  some  law  said  county  at- 
torney knew  he  was  violating;  and  if  it  had  not  been  for 
the  statement  of  said  county  attorney,  affiant  as  said  agent 
would  have  been  willing  to  have  bought  said  fiirm  at  a 
higher  bid  of  $200  than  it  was  sold  for/' 

S.  E.  Bower  stated  in  his  affidavit,  filed  May  29,  "thai 
he  was  present  at  the  sale  of  said  farm  by  the  sheriff;  that 
Arlington  M.  Walrath  made  a  bid  at  the  sale^  when  W.  C 
Sloan,  county  attorney,  stated  that  he  did  not  think  Wal* 
rath's  bid  could  be  aoo^ted  by  said  sheriff,  or  words  to 
that  effect." 

Hannah  Walrath  stated  in  her  affidavit,  filed  Maj  29, 
^*  that  she  was  the  mother  of  Arlington  M.  Walrath,  whose 
farm  was  sold  by  the  sheriff  of  Fillmore  county  oo  March 
9,  1889;  that  her  son  was  fully  authorised  to  act  for  her 
as  her  agent,  on  said  day,  to  bid  for  said  farm  at  said  sale; 
that  she  has  over  $4,000  loaned  out  at  foor  per  cait  par  an- 
num, and  is  fully  able  to  purchase  and  pay  for  said  &nn." 

F.  B.  Donisthorpe  stated  in  his  affidavit^  filed  May  29, 
^'that  he  was  present  at  the  sale  of  said  farm,  under  fore* 
closure  proceedings  by  the  sheriff,  on  March  9,  1889,  and 
that  the  sheriff  stated  to  affiant  thai  W.  C*  Sloan  (who  is 
county  attorney)  had  told  him  that  he  could  not  receive 
the  bid  of  A.  M.  Walrath ;  that  affiant  skted  to  the  sheriff 
that  Walrath  was  bidding  as  the  agent  of  his  mother, 
Hannah  Walrath,  and  that  affiant  knew  of  no  law  forbid- 
ding the  sheriff  accepting  his  bid ;  that  said  A.  M.  Wal- 
rath ceased  to  bid  for  said  farm  through  the  statement 
made  by  said  Sloan ;  that  said  farm  is  one  of  the  best  in 
said  county  and  would  sell  readily  for  $2,200  at  private 
sale;  that  only  one  party,  other  than  Walrath,  bid  on  said 
farm,  and  that  said  Sloan  stated  to  affiant  that  the  said 
party  was  the  agent  of  Swartz  Bros.  &  Co.,  defendants  in 
said  foreclosure  proceedings." 
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The  following  counter-affidavit  was  exhibited  in  support 
of  the  confirmation  of  the  sale : 

"  W.  I.  Carson  stated  that  he  was  sheriff  of  said  county 
and  conducted  the  sale  of  the  real  estate  on  the  decree  of 
foreclosure  herein ;  that  the  defendant  Walrath  was  pres- 
ent and  made  at  least  three  several  bids  on  said  land ;  that 
affiant  did  not  refuse  to  receive  his  bid^  nor  seek  in  any 
manner,  or  do  any  act  or  thing  to  prevent  him  from  bid- 
ding, but  told  him  if  he  did  bid  that  he  must  be  prepared 
to  pay  the  cash  as  by  law  required,  and  thereupon  said 
Walrath  made  the  bids  and  ceased  bidding  wholly  of  his 
own  motion." 

On  June  4,  1889,  this  proceeding  came  on  to  be  heard, 
by  the  ooort  oa  the  objections  to  the  confirmation  of  the 
sale  and  to  the  sheriff's  return  not  having  been  made  to 
the  first  day  of  the  term  of  the  court,  which  objections 
were  heard  and  overruled,  and  the  sale  confirmed  and  the 
sheriff  ordered  to  make  a  deed  in  &e  simple  for  the  prem- 
ises to  the  purchaser.  To  all  of  whidi  the  appellants  ex- 
cepted on  the  record. 

It  is  apparent  horn  the  affidavits  stated,  and  which  were 
presented  to  fStie  district  court  in  resistance  of  the  motion 
and  proceedings  to  confirm  the  sale,  and  upon  the  motion 
of  Walrath  to  set  aside  the  sale,  that  there  was  a  mischiev- 
ous and  unwarrantable  interference  with  the  bidding  at  the 
sale  by  the  county  attorney,  and  which  interference  was 
conntenanced  by  the  officer  making  the  sale,  and  by  him 
communicated  to  the  bidder,  by  reason  of  which  be  ceased 
to  bid,  and  the  land  was  struck  off  to  another  bidder  at  a 
sum  materially  below  its  value,  and  below  the  amount 
which  would  have  been  bid  for  it  had  it  not  been  for  such 
interference. 

It  is  of  the  utmost  importance  that  judicial  sales  and  all 
sales  upon. execution  be  conducted  with  entire  fairness,  and 
in  cases  where  this  peremptory  rule  is  departed  from  in 
any  degree  to  prevent  the  sale  of  property  at  its  full  value, 
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such  sales  ought  not  to  be  oonfirmedj  bat  ought  to  be  set 
aside. 

The  order  of  the  district  court  confirming  said  sale  is 
reversed,  the  sale  is  set  aside,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  law. 

Reversed  and  bemanded. 

Thb  other  judges  concur. 


Eluah  Filley  v.  PerbV  Walkkb  et  au 
[Filed  Jakuabt  28,  1890.] 

1.  Inatmotiona  given  and  refnaed  examined,  and  Md,  righUy 
giren  and  refused,  except  as  to  the  ninth  instraction,  which,  in 
ao  far  as  it  relates  to  the  defimdant's  set-off  of  914,  money  bor- 
rowed of  defendant,  is  OTerraled  as  enor. 

2»  An  Awrignment  of  Error,  baaed  npon  the  eiTerniling  of 
twenty-two  objections  to  testimony  on  trial,  no  ground  of  objee- 
tion  to  either  or  any  of  the  mlings  being  snggeeted  or  argued  by 
counsel,  is  oyerruled  pro  forma. 

8.  The  Evidenoe  examined,  and  hdd,  to  sustain  the  Terdlct,  except 
as  to  the  $14,  borrowed  money  and  interesti ' 

Error  to  the  district  court  for  Ghige  county.  Tried 
below  before  Broady,  J. 

X.  W.  Colby,  and  R.  S.  Bibb,  for  plaintiff  in  error,  cited, 
on  the  first  assignment  of  error:  2  Benjamin  on  Sales 
(Corbin),  1016-17;  on  the  eighth  and  fourteenth  assign- 
ments: Code,  sees.  29,  42;  MiUs  v.  Marrff,  1  Neb.,  327; 
Kellogg  v.  Lavender,  9  Id.,  419;  Mattis  v.  Boggs,  19  Id., 
698;  Maxwell,  PI.  &  Pr.,  33;  Bliss,  Code  PI.,  sees.  61, 
62;  on  the  thirteen^  assignment:  Markd  v.  Movdy,  11 
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Neb.,  213,  Keraonbvock  v.  Martin,  12  Id.,  376 ;  City  of  Lin- 
coln 17,  Beckman,  23  Id.,  682. 

Origgs  &  Rinaker,  and  Allen  Beesony  contra,  cited,  as  to 
the  third  assignment :  Dubois  v.  Canal  Co.,  4  Wend.  [N. 
Y.],  289 ;  Peltier  v.  SewaU,  12  Id.,  388 ;  Mead  v.  DeGolyer, 
16  Id.,  636;  Graves  v.  White,  87  N.  Y.,  465;  Sawyer  v. 
Chicago  &  N.  W.  R  Co.,  22  Wis.,  410.   . 

Cobb,  Ch.  J. 

The  defendants  in  error.  Perry  Walker  and  Samuel 
Barker,  as  partners  in  bnsiness  under  the  name  of  Walker 
&  Barker,  brought  suit  against  the  plaintiiF  in  error,  Eli- 
jah Filley,  in  the  district  court  of  Gage  county,  to  recover 
the  sum  of  $5,138.18,  allying  that  in  April,  1883,  they 
contracted  with  the  defendant  for  the  purchase  and  delivery 
of  354  head  of  fat  cattle  [which  amount  was  subsequently 
increased  to  366  cattle  and  51  head  of  hogs]  and  paid 
defendant  thereon,  April  5,  1883,  $3,000,  and  on  May  17, 
following,  $1,000,  and  on  June  22,  following,  $1,000; 
that  of  said  number  of  steers  the  defendant  delivered  to 
plaintiffs  235  head,  which  were  paid  for  in  full,  over  and 
above  former  payments  to  defendant,  at  the  time  of  deliv- 
ery, and  that  the  defendant  refused  and  neglected  to  de- 
liver the  balance,  117  head  of  cattle,  and  refused  to  refund 
to  the  plaintiffs  the  amount  of  said  former  payments,  ag- 
gregating $5,000,  for  which  sum,  with  interest,  this  suit 
was  brought. 

For  a  second  cause  of  action  it  was  alleged  that  on  June 
20,  1883,  at  the  time  of  the  delivery  of  said  cattle,  there 
were  two  steers  left  with  defendant  which  were  not  loaded 
on  cars  for  transportation  for  want  of  room  in  the  car,  the 
steers  having  been  paid  for  at  the  price  of  $138.18,  and 
not  subsequently  delivered  to  the  plaintiffs  upon  demand 
thereof. 

The  defendant  answered  in  the  court  below,  setting  up 
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that  on  April  6^  1883^  he  entered  into  an  agreement  with 
said  Walker  for  the  sale  and  delivery  of  366  head  of  cat- 
tle and  51  head  of  hogs  at  various  places,  to-wit: 

Twenty  head,  at  $6.25  per  100  pounds,  to  be  delivered 
at  Wilber  on  May  8,  1883,  obtained  from  Henry  Albert. 

Thirty-seven  head,  at  $6.25  per  100  pounds,  to  be  de- 
livered at  Wilber  in  the  first  week  in  May,  purchased  from 
Wm.  Steinraeyer.^ 

Nine  head,  at  $6.26  per  100  pounds,  to  be  delivered  at 
Wilber  on  May  15,  1883,  purchased  from  G.  H.  Ross. 

Thirty-eight  head,  at  $6.25  per  100  pounds,  to  be  de- 
livered at  Firth  on  May  15,  1883,  purchased  from  John 
Yohe. 

Fifty-six  head,  at  $6.25  per  100  pounds,  to  be  delivered 
at  Firth  on  June  1,  1883,  purchased  from  W.  J.  Harms. 

Fifty  head,  at  $6.25  per  100  pounds,  to  be  delivered  at 
Firth  on  June  15,  1883,  purchased  from  J.  M.  Messerve. 

Twenty  head,  at  $6.26  per  100  pounds,  to  be  delivered 
at  Liberty  oQ  June  1,  1883,  purchased  of  W.  J.  Dewey. 

Fifty-one  head  of  hogs,  at  $6.50  per  100  pounds,  to  be 
delivered  at  Hubbell. 

Nineteen  head  of  steers  and  one  stag,  at  $6.25  per  100 
pounds,  delivered  at  Hubbell,  both  lots  on  June  1,  1883, 
purchased  of  Robert  Kyle. 

Seventy-four  head  of  steers,  at  $6.26  per  100  pounds,  to 
be  delivered  at  Kerr's  farm  in  Grage  county  June  1,  1883, 
purchased  of  Andrew  Kerr. 

Forty-three  head  of  steers,  at  $6.25  per  100  pounds,  to 
be  delivered  at  Filley's  farm  June  15,  1883,  the  defend- 
ant's herd  of  cattle. 

That  plaintiffs  paid  defendant  thereon  the  sum  of  $3,000, 
and  that  on  said  April  5,  1883,  defendant  entered  into  a 
farther  agreement  with  said  Walker,  representing  the 
plaintiffs,  for  the  sale  and  delivery  of  eight  or  more  car 
loads  of  cattle  at  various  stations  on  the  line  of  the  rail- 
road at  $6.25  per  100  pounds  on  or  before  the  first  of  June 
following. 
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That  accordingly  he  purchased  150  head  of  cattle,  mak- 
ing over  eight  car  loads,  and  offered  to  deliver  them  at  the 
following  stations  of  the  Burlington  &  Missouri  railroad: 

Thirty-five  head  at  Beatrice,  purchased  of  W.  W.  Bam- 
house. 

Eighty  head  at  Hubbell,  purchased  of  George  Tuttle. 

Thirty-five  head  at  Beatrice,  purchased  of  Andrew  Kerr. 

That  at  the  date  for  delivery,  the  market  price  having 
declined.  Walker,  on  behalf  of  the  plaintiffs,  objected  to 
receiving  the  cattle,  and  declined  to  comply  with  his  agree- 
ment, it  was  then  mutually  agreed  by  defendant  and  by 
Walker,  on  behalf  of  the  plaintiffs,  that  defendant  should 
ship  the  eight  car  loads  of  cattle  to  Chicago,  and  deduct 
from  the  purchase  price  of  $6  per  100  pounds  one-third  of 
all  losses  on  sale  in  Chicago ;  that  accordingly  defendant 
shipped  the  153  steers,  and  sold  the  same  at  Chicago,  real- 
ising, after  deducting  the  expenses  of  shipment,  the  sum  of 
|9,754;27,  at  weight  of  202,560  pounds,  costing,  at  |6  per 
100,  $12,153.60 ;  that  the  loss  amounted  to  |2,399.33;  de- 
ducting defendant's  one-third  of  the  same  the  plaiptifis' 
loss  was  $1,599.54;  that  on  May  18,  1888,  Walker  paid 
defendant,  on  this  agreement  of  compromise,  $1,000.  The 
defendant  alleges  that  in  all  of  the  transactions  mentioned 
in  his  answer  the  said  Perry  Walker  acted  for  himself  and 
the  said  Samuel  Barker  as  partners,  and  that  on  June  21, 
1883,  defendant  loaned  said  Walker  three  several  sums  of 
money,  amounting  to  $14,  to  be  paid  on  demand,  which  is 
due  and  unpaid. 

The  defendant  allies  that  he  complied  with  his  agree- 
ment by  delivering  the  twenty  head  of  steers  purchased  of 
Henry  Albert,  and  the  thirty -seven  head  purcliased  of  Wm, 
Steinmeyer,  and  the  nine  head  purchased  of  G.  H.  Ross 
on  May  1,  1883,  and  was  ready  and  willing  to  deliver  all 
of  said  cattle  and  hogs,  but,  at  the  request  of  plaiutifis  he 
caused  the  cattle  and  hogs  to  be  held  beyond  the  time  of 
delivery  agreed  upon  as  follows :  thirty-eight  head  of  steers* 
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of  Yohe  until  June  20  following,  when  thej  were  deliv- 
ered, the  expense  of  keeping  for  the  time  extended  being 
$45y  which  the  plaintiffs  were  to  pay;  the  fifty-six  head  of 
steers  of  Harms  until  June  20,  when  they  were  delivered, 
the  expense  of  keeping  for  the  time  extended  being  (35.15, 
which  the  plaintiffs  were  to  pay;  the  fifty  head  of  steers 
from  Messerve  until  June  20,  when  they  were  delivered, 
the  expense  of  keeping  for  the  time  extended  being  $15^ 
which  the  plaintiffs  were  to  pay;  the  twenty  head  of  steers 
from  Dewey  until  June  21,  when  they  were  delivered,  the 
expense  of  keeping  for  the  time  extended  being  $10,  which 
the  plaintiffs  were  to  pay ;  the  forty-three  head  of  cattle 
of  defendant's  herd  until  July  13,  when  they  were  deliv- 
ered, the  expense  of  keeping  for  the  time  extended  being 
$107.50;  which  the  plaintiffs  were  to  pay;  theseventy-fonr 
head  of  cattle  of  Andrew  Kerr  until  July  13,  when  they 
were  delivered,  the  expense  of  keeping  for  the  time  ex- 
tended having  been  paid  by  the  plaintiffs. 

That  the  defendant  offered  to  perform  his  agreement, 
and  deliver  to  the  plaintiffs  all  the  said  cattle,  and  de- 
manded that  the  plaintiffs  perform  their  agreement  and 
receive  the  cattle,  and  pay  for  the  siame  according  to  the 
terms  of  their  agreement,  which  they  refused  to  do ;  and 
thereupon,  upon  due  notice  to  the  plaintiffs,  the  defendant 
transported  and  marketed  the  said  117  head  of  cattle  and 
sold  the  same  in  Chicago,  Illinois,  at  the  highest  market 
price,  to-wit,  the  sum  of  $7,954.06  net,  and  with  the  117 
head  of  cattle,  also  at  the  plaintifis'  request^  shipped  to 
Chicago  and  sold  the  two  head  of  steers  which  theretofore 
had  been  returned  and  left  with  defendant  for  keeping,  at 
an  expense  of  $15,  which  the  plaintiffs  were  to  pay,  and 
which  steers  were  sold  at  the  highest  market  price,  $114.92 
net,  and  that  the  time  and  money  necessarily  expended  in 
the  transportation  and  sale  of  the  cattle  was  $100,  for  which 
the  plaintiffs  are  indebted  to  defendant. 

The  defendant  further  alleges  that  the  following  account 
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stated  is  a  correct  statement  of  the  whole  of  the  transac- 
tions mentioned,  inclading  the  number  of  cattle  bought  and 
sold,  their  weight  in  the  market,  and  the  amount  of  pro- 
ceeds received : 

366  head  of  cattle,  weighing  472,487  lbs.,  at 

$6.25 $29530  43 

51  hogs,  weighing  17,925  lbs.,  at  $6.60 1165  12 

For  keeping  hogs  and  ctfttle  during  time  ex- 
tended          232  65 

Money  loaned 14  00 

Two-thirds  loss  on  160  head  of  cattle  (8  car 

loads) 1599  54 

Money  and  services  of  Filley  in  shipment  and 

sale  of  119  cattle 100  00 

Keeping  and  caring  for  two  steers 15  00 

Total $32656  74 

GBEDITB. 
1883. 

April  5th,  cash $3000  00 

May  18th,  cash 5000  00 

May  18th,ca8h 1000  00 

Juqe  19th,  cash 10000  00 

June  23d,  cash 5559  00 

July  17th,  cash,  proceeds  of  two 

steers 114  92 

July  17  th,  cash,  proceeds  of  117 

steers. 7954  06 

Total $32652  98      32652  98 

Balance  due  Filley $3  76 

And  the  defendant  Filley's  answer  further  allied  that 
the  foregoing  was  all  the  transactions  between  the  said 
Filley  and  the  said  Walker  and  Barker,  or  either  of  them, 
and  that  the  transactions  stated  in  the  plaintiff's  peti- 
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tion  are  not  otherwise  than  as  stated  in  said  answer ;  that 
he  does  not  know  whether  the  plainti&,  Perry  Walker 
and  Samuel  Barker,  were  partnerB^as  alleged  in  said  peti- 
tion,  or  not ;  that  said  action  is  not  brought  in  the  names 
of  the  real  parties  tn  interest;  that  one  D.  S.  Draper  is 
equally  interested  with  the  said  Walker  and  Barker  in  the 
event  of  this  suit ;  and  he  denies  each  and  every  all^ation 
in  the  petition,  excepting  such  matters  as  are  admitted,  and 
asks  judgment  in  the  sum  of  $3.76  and  costs  of  suit. 

The  plaintiffs  replied  and  set  up  that  on  the  5th  day  of 
April,  1883,  they  contracted  with  the  defendant  to  pur- 
chase from  him  352  head  of  fat  cattle,  and  not  366  as 
averred,  but  that  afterwards  they  agreed  the  number  should 
be  increased  to*366,  and  exhibit  a  true  statement  of  thdr 
account  of  purchase  as  follows : 


ifm. 

No.  and 
Kind  Delivered. 

Owned  1^ 

Paid  for 
keeping. 

Total 
Ami.  Paid. 

May      1 
May      1 
May      1 
Jane  20 
June   20 
Jane   21 

37  head  of  cattle... 
20  head  of  cattle... 
9  head  of  oalitle 

38  bead  of  cattle... 
56  head  of  cattle... 

50  bead  of  cattle... 
20  head  of  rattle... 
19  head  of  cattle... 

51  bead  of  hogs 

W.  Steinmeyer.. 

«8S87  50 
1551  35 

H.  Albert 

G.  H.  Uoaa.. 

John  Yohe. 

W.  J.  Harms 

J.  M.  MeaBerrc 
W.  J.  DewoTM... 

$4500' 
35  15 

686  95 
3126  87 
4429  81 
9676  06 

June   21 

•1658  37 

Jone   22 

fiobert  SkTleaM... 

1489  50 

Jane  22 

liobert  Kyle 

1165  12 

$20570  73 

That  for  the  extra  trouble  of  defendant  occasioned  by 
the  plaintiff's  delay  in  receiving  a  portion  of  the  cattle, 
plaintiffs  delivered  to  the  defendant  a  sow  and  seven  pigs, 
which  the  defendant  accepted  in  full  payment  of  his  extra 
trouble ;  that  plaintiffs  deny  that  they  promised  to  pay  the 
defendant  any  sum  whatever  by  reason  of  failing  to  accept 
a  portion  of  the  cattle  within  the  time  agreed  upon,  but 
on  the  contrary  the  defendant  agreed  with  them  to  make  no 
charges  whatever  therefor ;  that  they  also  paid  the  defend- 
ent  the  sum  of  $14  borrowed  money,  and  that  they  did  not 
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make  any  arrangement  for  the  purchase  of  any  oattle  in 
addition  to  the  366  head  mentioned,  and  that  the  matters 
set  forth  in  the  defendant's  answer  show  a  partnership  be- 
tween all  the  parties  to  the  suit,  and  the  plaintiffs  deny 
each  and  every  allegation  in  the  answer  contained. 

The  case  was  tried  to  a  jury  upon  the  issues  joined,  who 
found  'for  plaintiffs,  Walker  and  Barker,  in  the  sum  of 
$5,653.90;  a  motion  for  new  trial  was  made,  overruled, 
exceptions  taken  and  judgment  rendered  on  the  verdict,  to 
reverse  which  the  defendant  in  the  lower  court,  plaintiff  in 
error  herein,  brings  the  case  to  this  court  by  proceedings 
in  error. 

There  are  thirteen  errors  assigned,  and  sixteen  presented 
by  the  counsel  in  their  brief,  which  will  be  examined  in 
their  order,  so  far  as  necessary  to  a  proper  understanding 
of  the  case.  Of  these,  fourteen  are  based  on  instructions 
given  by  the  court  to  the  jury. 

1.  That  the  court  erred  in  insthicting  the  jury,  at  the 
request  of  the  plaintiffs,  that  if  they  found  from  the  evi- 
dence that  the  defendant  offered  to  deliver  the  117  head  of 
cattle  in  question,  but  coupled  with  such  offer,  as  a  condi- 
tion, or  demand,  that  plaintiffs  should  pay  an  additional 
sum,  claimed  to  be  due  from  them  on  another  matter  or 
contract,  such  act  and  demand  was  no  sufficient  offer  to. 
deliver  the  117  head  of  cattle;  defendant  having  no  legal 
right  to  make  his  offer  of  delivery  conditioned  upon  com- 
pliance with  an  agreement  not  connected  with  the  delivery 
of  the  117  head  of  cattle.'^ 

It  is  objected  to  this  instruction  that  the  court  tells  the 
jury  that  the  transaction  relating  to  the  eight  car  loads  of 
cattle  was  not  connected  with  the  delivery  of  the  117  head, 
while  the  claim  of  defendant,  in  the  pleadings  and  the 
evidence,  was  that  it  was  the  same  transaction,  and  whether 
it  was  so,  or  was  not,  was  one  of  the  questions  in  the  case 
which  the  jury  alone  should  have  found. 

It  will  be  seen  from  the  defendant's  answer,  supra,  that 
33 
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he  allies  that  on  April  5, 1883,  he  oontracted  with  Walker 
for  the  sale  and  delivery  of  366  head  of  cattle  and  fifty- 
one  hogs,  and  was  paid  thereon  $3,000.  And  on  the  same 
day  he  entered  into  a  further  agreement  with  Walker,  rep- 
resenting the  plaintiffs,  for  the  sale  and  delivery  of  eight  or 
more  car  loads  of  cattle,  at  various  stations  on  the  line  of 
the  railroad,  at  $6.25  per  100  pounds,  on  or  before  June  1, 
1883,  with  the  statement  that  he  purchased  the  eight  car 
loads  -of  cattle,  and  the  hogs,  from  the  various  parties 
specified;  and  at  the  date  of  delivery  the  price  of  the  live 
stock  having  declined  in  the  market.  Walker,  on  behalf  of 
the  plaintiffs,  objected  to  receiving  the  cattle  on  that  account, 
and  it  was  then  mutually  agreed  by  Walker,  on  behalf  of 
the  plaintiffs,  that  defendant  should  ship  the  eight  car  loads 
of  cattle  to  Chicago,  Illinois,  and  deduct,  from  the  price  of 
$6  per  100  }K)unds,  one-third  of  all  losses  on  sales  in  Chi- 
cago; and  accordingly  defendant  shipped  153  steers  and 
sold  the  same  m  Chicago — in  the  words  of  the  answer, 
^'realizing,  after  deducting  the  expenses  of  shipment,  the 
aum  of  19,754.27  at  weight  of  202,560  pounds,  costing,  at 
$6  per  100  pounds,  $12,153.60;  that  the  loss  amounted  to 
$2,399.33,  and  deducting  defendant's  one-third  of  the  same, 
the  plaintiffs'  loss  was  $1,599.54,  and  that  on  May  18, 1883, 
Walker  paid  defendant,  on  this  agreement  of  compromise, 
$1,000. 

From  this  pleading,  it  is  clear  that  the  defendant  claimed 
the  latter  transaction  to  have  been  separate  and  distinct 
from  the  cause  of  action  set  out  in  the  plaintiffs'  petition. 
Aside  from  the  fact  that  it  is  claimed  that  both  contracts 
were  made  on  the  same  day,  they  are  distinct  and  distin- 
guished from  each  other  in  important  respects.  It  is  true 
both  relate  to  the  purchase  of  cattle,  and,  as  allied,  origi- 
nally at  the  same  price  under  both.  Bat  in  the  first  instance 
the  cattle  were  specifically  describedas  from  original  owners, 
with  dates  and  places  of  delivery  as  set  up  by  the  plaintifis, 
ami  admitted  by  defendant,  differing  in  these  respects  from 
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the  several  lots  of  cattle  claimed  to  have  constituted  the 
eight  ear  loads  alleged  to  have  been  bargained  for  in  the 
second  instance.  It  appears  from  evidence  that  the  defend- 
ant claimed,  in  marketing  the  eight  car  loads  of  cattle,  that 
there  was  a  gross  loss  of  $2,399.33,  and  that  he  refused  to 
deliver  to  plaintiffs  the  remaining  119  head  of  cattle,  under 
the  first  contract,  unless  and  until  the  plaintiffs  also  paid 
him  the  sum  of  $1,599.54  as  their  share  of  losses  on  the 
eight  car  loads. 

Now,  I  do  not  consider  that  the  trial  court  erred  in  des- 
ignating, in  its  charge,  this  sum  of  $1,599.54  as  ''an  ad- 
ditional sum  claimed  to  be  due  upon  another  matter  or 
contract.'*'  Withot^t  examining  critically,  a  second  time, 
through  the  voluminous  pages  of  the  record  to  discover 
every  particle  of  testimony  applicable  to  this  question,  I  will 
observe  that  the  defendant  having  treated  the  two  contracts 
as  separate  and  distinct,  no  amount  of  testimony  on  his  part 
would  tend  to  change  the  issues  under  the  pleadings. 

While  it  is  admitted  that  the  defendant  had  a  right  to 
demand  the  full  amount  due  on  the  original  purchase  of 
366  cattle,  as  a  condition  of  the  delivery  of  the  remaining 
119,  he  had  no  right  to  demand  also,  as  a  condition  to  the 
delivery,  an  additional  sum  which  the  plaintiffs  may  have 
owed  him  on  any  other  account  whatever. 

2.  That  the  court  erred  in  instructing  the  jury,  at  the 
request  of  the  plaintiffs,  'Hhat  if  they  believed  from  the 
evidence  that  the  defendant  refused  to  deliver  the  117  head 
of  cattle,  unless  Walker  would  pay  him  a  balance  claimed 
to  be  due  him  on  another  deal,  then  it  would  not  be  neces- 
sary for  Walker  to  tender  him  the  balance  due  on  the  117 
head,  and  if  they  should  find  from  the  evidence  that  by  the 
usual  course  of  dealings  between  the  parties  all  the  pay- 
ments had  been  made  by  Walker's  checks,  without  objec- 
tions by  defendant  and  that  at  the  time  the  117  head  of 
cattle  were  shipped,  Walker  offered  to  receive  them  and  to 
give  his  check  for  the  balance  due,  and  defendant  did  not 
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object  to  receiving  a  check  in  payment,  but  only  objected 
to  the  amount  because  it  did  not  include  the  balance  claimed 
to  be  due  from  Walker  on  another  deal,  and  refused  to  de- 
liver the  cattle  for  that  reason  alone,  then  Walker  would 
have  a  right  to  treat  the  contract  for  the  117  head  of  cattle 
as  at  an  end,  and  he  would  be  entitled  to  recover  back  the 
amount  previously  paid  on  the  117  head,''  to  which  was 
added  by  the  court,  ^^ij  you  find  the  other  material  aver- 
ments of  the  petition  in  the  plaintiffs'  favor." 

The  plaintiff  in  error  contends  that  this  instruction  is  not 
based  upon  the  evidence,  and  is  not  within  the  rule  of  law* 
While  the  evidence  doubtless  is  conflicting,  yet  there  is  ev- 
idence in  the  bill  of  exceptions  fully  sufficient  to  support 
the  instruction.  The  plaintiff  Walker,  in  his  testimony, 
after  restating  the  purchase  by  plaintiffs  from  defendant  of 
the  366  head  of  fat  cattle  and  61  hogs,  and  the  receipt  of 
all  except  117  head  of  cattle,  and  the  time  and  manner  of 
payment,  and  the  leaving  of  two  steers  with  the  defendant 
to  be  redelivered  with  the  remaining  117  head,  testifies  as 
follows : 

Q.  After  receiving  the  cattle,  as  stated,  how  many  were 
still  remaining  to  be  received  of  the  366  head? 

A.  There  were  117  head  besides  the  steers  I  had  paid 
for  that  Filley  kept  \  there  were  two  steers  at  Alberts  that 
I  could  not  put  in  the  car;  there  were  twenty  there  and  I 
could  not  put  in  but  eighteen,  and  Filley  had  a  car  load  of 
steers  he  was  taking  to  his  place,  and  said  he  would  take 
these  along  with  his  and  keep  them  until  he  shipped  his 
cattle,  free  of  charge. 

Q.  Had  you  already  paid  for  them? 

A.  Tes,  I  had  paid  for  them. 

Q.  What  did  the  two  come  to,  and  what  did  you  pay 
for  them  ? 

A.  They  came  to  $138.18. 

Q.  Did  you  ever  receive  these  cattley  and  do  you  know 
what  became  of  them? 
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A.  No,  sir,  I  did  not,  and  I  do  not. 

Q.  Did  Filley  ever  tell  you  what  he  did  with  them? 

A.  He  sent  me  a  statement  in  regard  to  them. 

Q.  Has  he  ever  paid  you  anything  on  aooouut  of  them? 

A.  No,  sir. 

Q.  At  the  time  you  received  the  cattle,  as  stated,  all  but 
the  117  head,  was  there  any  amount  still  remaining  to  be 
paid  on  tiie  part  of  these  cattle  from  you  and  Barker  to 
Filloy,  or  were  they  fully  paid  for  at  the  time  they  were 
received? 

A.  All  that  I  reoeiv^  were  fully  paid  for. 

Q.  Were  they  paid  for  independent  of  the  $3,000  check, 
and  f  1 ,000,  and  independent  of  the  Kerr  check  of  fl^OOO? 

A.  Yes,  they  were.  * 

Q.  That  left  $5,000  in  Filley's  hands? 

A.  Yes. 

Q.  And  two  steers? 

A.  And  the  two  steers,. yes. 

Q.  Did  you  ever  get  the  117  head  of  steers? 

A.  No,  sir. 

Q.  State  the  facts  in  regard  to  them;  who  were  the  117 
lienti  of  rattle  to  come  from? 

A.  There  were  seventy-four  head  to  come  from  Kerr, 
a:ul  (orly-three  from  Filley. 

Q.  Did  you  ever  get  them,  and  how  came  it  that  you  did 
not? 

A.  No,  sir,  I  never  got  them.  When  I  went  there  for 
them  Filley  claimed  that  I  owed  him  for  some  more  cattle 
that  he  had  shipped  himself.  I  told  him  that  I  would 
have  nothing  to  do  with  them.  He  wanted  that  I  should 
pay  the  losses  on  some  more  cattle,  and  I  told  him  that  I 
would  not  have  anything  to  do  with  it,  and  would  not  pay 
it,  and  he  said  I  could  not  have  the  117  head  unless  I  did 
pay  it. 

Q.  Did  you  pay  him,  there  and  then,  the  amount  he 
claimed? 
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A.  No. 

Q.  What  became  of  the  117  head  of  cattle? 

A.  Filley  kept  them. 

Q.  Do  you  know  what  he  did  with  them? 

A.  He  said  he  shipped  them  and  I  saw  them  on  the 
cars. 

Q.  What  did  he  say  in  r^ard  to  delivering  them  to 
you? 

A.  He  said  I  could  not  have  them,  unless  I  would  pay 
the  losses  on  eight  car  loads  that  he  claimed  I  had  a  two- 
thirds  interest  in.  He  said  there  were  diz  car  loads  of  the 
eight  that  had  been  shipped,  and  two  car  loads  that  had 
not  been  shipped.  On  these  two  car  loads  he  estimated 
the  los§e8. 

Q.  Do  you  remember  what  the  amount  of  damages  was 
that  you  should  pay  before  he  would  let  you  have  the  117 
head? 

A.  I  made  a  memorandum  of  it  at  the  time  I  demanded 
the  cattle,  down  tliere  at  the  town  of  Filley,  which  I  have 
here. 

Q.  From  that,  can  you  tell  how  much  he  demanded  of 
you? 

A.  Yes;  he  demanded  $6,692.76. 

Q.  And  what  part  of  that  was  for  the  losses  on  these 
eight  car  loads  ? 

A.  There  was  $1,504.83. 

In  his  subsequent  testimony  he  also  states  that  at  the 
same  time  and  occasion  he  produced  his  check  book  and  of- 
fered to  draw  a  bank  check  in  favor  of  the  defendant  for 
the  price  of  the  117  head  of  cattle  remaining  undelivered, 
and  that  defendant  replied  to  the  witness  that  he  need  not 
draw  it,  that  he,  defendant,  would  not  receive  it  unless 
there  was  included  in  the  check  the  amount  of  losses 
claimed  on  the  eight  car  loads  of  cattle  mentioned. 

This  is  believed  to  have  been  a  sufficient  tender  of  the 
price,  or,  in  other  words,  superseded  a  technical  tender  of 
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either  legal  or  current  money  for  the  117  cattle^  and  to  my 
mind  fully  justified  the  instruction  of  the  court. 

3.  The  third  error  presented  and  argued  is  on  the  in- 
stmction  of  the  court  on  its  own  motion^  that  "  the  plaint^ 
iffs  all^  that  they  bargained  for  117  head  of  cattle  from 
defendant;  that  they  advanced  to  defendant  on  the  agreed 
price  $5,000 ;  that  they  were  ready  and  willing  to  comply 
with  their  part  of  the  contract,  pay  for  and  receive  the  cat- 
tle accordingly ;  that  defendant,  in  violation  of  his  part  of 
the  contract,  refused  to  deliver  the  117  head  of  cattle,  and 
that  plaintiffs  ask  to  recover  the  $5,000  with  interest.  The 
plaintiffs  also  seek  to  recover  the  value  of  two  other  cattle 
in  defendant'^  possession  which  he  failed  to  account  for. 

The  objection  of  plaintiff  in  error  to  this  instruction  is 
that  it  is  not  a  correct  statement  of  the  all^ations  in  the 
first  cause  of  action  in  plaintiffs'  petition. 

It  is  true  that  the  petition  alleges  the  purchase  by  plaint- 
iffs from  defendant  of  354  head  of  fat  cattle  and  payment 
thereon,  April  5, 1883,  of  $3,000,  and  on  May  17,  $1,000, 
and  on  June  22,  $1,000,  but  it  also  alleges  that  at  the  time 
of  the  purchase  235  head  of  cattle  were  delivered  and 
*'were  fully  paid  for  on  delivery  over  and  above  the  for- 
mer payments." 

This  was  such  a  severance  of  the  contract  in  the  plead- 
ings that,  being  followed  up  by  the  evidence  as  it  was, 
not  only  justified  but  called  for  the  instruction  as  given  by 
the  court.  It  could  not  have  misled  or  confused  the  jury, 
which  an  instruction  setting  out  the  original  contract  and 
the  severance  making  the  action  apply  only  t»  the  117  head 
of  cattle,  as  set  up  in  the  first  cause  of  action,  would  have 
been  more  likely  to  have  done.  The  contract  being  sever- 
able, and  actually  severed  by  the  parties,  as  shown  by  the 
pleadings,  and  by,  at  least,  considerable  evidence,  the  orig- 
inal contract  or  that  part  performed,  is  only  necessary  to 
be  considered  for  the  purpose  of  properly  distinguishing 
that  part  of  it  which  remaining  unperformed,  as  alleged 
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by  the  plaintiJs  below,  oonstituted  the  ground  of  litigap 
tioD. 

The  cases  cited  by  coansel  for  defendants  in  error,  es- 
pecially those  o(  Sawyer  v.  R.  R.  Co.,  22  Wis.,  403 ;  Gravet 
r.  White,  87  N.  Y.,  463,  and  DuBaU  v.  Canal  Co.,  4  Wend. 
285,  fairly  sustain  this  instruction.  I  quote  the  syllabus 
from  the  Wisconsin  case : 

''A  contract  to  deliver  300  barrels  of  flour  in  lots  of 
100  each,  payment  to  be  made  for  each  lot  on  delivery,  is 
uverable;  and  acceptance  of  payment  for  the  last  two  lots 
on  delivery  was  not  a  waiver  of  any  rights  of  the  seller 
arising  out  of  the  unauthorized  delivery  of  the  first  lot  by 
the  railroad  company  without  payment  made." 

Also  that  of  DuBoia  t).  The  Canal  Company:  '^  There  is 
not,  it  %eems,  any  precise  rule,  which,  when  applied  to  the 
breach  of  a  contract,  certainly  settles  the  question  whether 
it  is  thereby  abandoned  or  not ;  but  if  the  act  of  one  party 
be  such  as  necessarily  to  prevent  the  other  from  performing 
on  his  part,  according  to  the  terms  of  the  agreement^  the 
contract  will  be  considered  as  rescinded,  and  the  party  may 
resort  to  his  quantum  meruit^' 

It  is  the  contention  of  the  defendants  in  error— of  whidi 
there  is  evidence  to  sustain — that  they  had  contracted  to 
purchase  from  the  plaintiff  in  error  366  head  of  fat  cattle 
at  $6.25  per  100  pounds,  that  they  had  received  and  paid 
for  all  except  117  head,  and  had  advanced  to  the  plaintiff 
in  error  $5,000  on  the  117  head,  which  the  plaintiff  in 
error  refused  to  deliver  under  the  said  contract  Upon 
ihe  principle  of  the  authority  cited,  the  defendants  in  error 
could  treat  the  contract  as  severable,  and  that  part  remain- 
ing unexecuted  as  rescinded,  and  sue  for  the  return  of  the 
money  advanced  on  the  unexecuted  and  rescinded  portion. 

4.  This  assignment  of  error  is  based  upon  the  instruc- 
tion of  the  court,  of  its  own  motion,  that  ''the  defendant 
in  his  answer,  in  addition  to  his  answer  to  the  cause  of 
action  stated  in  the  petition,  consisting  principally  of  d^ 
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Dials,  sets  up  an  affirmative  defense  by  waj  of  set-offs. 
The  substance  of  the  set-off  is  that  on  April  5, 1883,  plaint- 
ifla  agreed  to  purchase  of  defendant  eight  or  more  car 
loads  of  cattle  at  $6.25  per  bundred  pounds ;  that  defend- 
ant, in  compliance  with  such  agreement,  purchased  over 
eight  car  loads  of  cattle,  and  offered  the  same  to  plaintiffs 
on  April  30,  1883;  that  on  said  day  the  market  having 
declined,  the  plaintiffs  and  defendant  agreed  that  defendant 
should  ship  the  eight  car  loads  of  cattle  to  Chicago,  and 
deduct  from  the  purchase  price,  of  $6  per  hundred  pounds, 
one«-third  of  all  losses  on  the  sale  of  said  cattle  in  Chicago; 
that  defendant  accordingly  shipped  and  sold  the  eight  car 
loads  of  cattle,  the  same  amounting  to  153  cattle,  in  which 
the  plaintiffs  had  two*thirds  and  defendant  one-third  in- 
terest ;  that  the  defendant  asks  against  plaintiffs  an  account 
of  this  set-off,  which  he  pleads  in  his  answer,  $1,599.54 
and  interest.  The  answer  further  allies  loans  to  the 
amount  of  $14  by  defendant  to  plaintiffs,  and  some  further 
claim  for  keeping  cattle  and  hogs  on  time  extended,  and  for 
time,  money,  and  services  in  shipment  and  sale,  which  you 
will  see  more  fully  in  the  answer.'' 

It  is  objected  that  this  instruction  is  not  a  fair  statement 
of  the  facts  set  forth  in  the  defendant's  answer,  insomuch 
as  it  intimates  that  the  answer  consists  principally  of  de- 
nials, when  the  very  contrary  is  claimed. 

It  is  scarcely  necessary  to  say  that  the  learned  judge,  in 
this  charge,  does  not  intimate  that  the  answer  consisted 
principally  in  denials,  but,  by  way  of  recital,  it  is  intimated 
that  the  answer,  in  direct  reply  to  the  allegations  of  the 
petition,  consisted  principally  of  denials;  and  this  is  usually 
the  privilege  of  an  answer  to  allegations  of  an  adverse 
party.  It  is  rarely  that  admissions  of  the  cause  of  action 
are  indulged  in,  or  denials  of  the  allegations  of  a  petition 
are  refrained  from,  whether  they  be  true  in  fact,  or  merely 
conjectural.  The  instruction  is  principally  confined  to  the 
substance  of  the  set-off  pleaded  by  defendant.     It  is  not 
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suggested  that  the  substance  is  not  plainly  and  fullj  set  out 
in  the  instruction ;  and  I  fail  to  see  wherein  it  is  either  de- 
ficient or  unfair  in  that  respect.  It  informed  the  jury  of 
the  nature  and  substance  of  the  defendant's  claim  to  offset 
the  demand  of  the  plaintiffs,  and  left  its  merits  to  their 
discretion. 

5.  That  the  court  erred  in  instructing  briefly,  of  its  own 
motion,  that  "  the  plaintiffs'  reply  denies  the  new  matter 
contained  in  the  answer,  and  alleges  certain  payments  as 
shown  in  the  reply." 

The  objection  offered  to  this  instruction  is  that  it  is  in- 
complete, and  insufficient  to  answer  the  issues  involved. 
It  is  not  suggested  that  it  presents  an  erroneous  fact  or 
principle,  or  misleads  the  jury  as  to  the  issues.  It  is  com- 
mon on  the  trial  of  important  causes  to  a  jury,  when,  in 
the  opinion  of  counsel  engaged,  the  court  fails  to  make  its 
charge  sufficiently  comprehensive  and  impartial,  and  to 
fully  present  the  issues  involved,  to  present  instructions, 
prepared  by  counsel,  with  requests  to  the  court  to  give 
them  to  the  jury,  covering  such  points  as  may  have  been 
overlooked  or  omitted,  and  making  complete  that  which 
seemed  to  be  deficient.  The  fact  that  neither  instructions 
nor  requests  were  presented,  or  made,  by  the  counsel  who 
tried  the  case  for  the  defendant,  in  the  court  below,  forces 
tiie  conclusion  that  additional  instructions  were  not  deemed 
necessary  when  the  case  was  submitted  to  the  jury.  And 
the  fact  that  no  authority  or  precedent  is  cited  in  the  brief 
to  sustain  the  objection  of  counsel,  goes  far  to  warrant  the 
opinion  that  there  is  no  reversible  error  in  the  instruction, 
or  in  what,  from  its  brevity,  it  fails  to  instruct  the  jury. 

6.  This  error  is  based  upon  the  court's  instruction,  of  its 
own  motion,  as  follows : 

''As  to  the  plaintiffs'  second  cause  stated  in  his  petition, 
it  is  not  deemed  necessary  to  give  you  further  instructions. 
The  jury  will  determine  from  the  evidence  whether  the 
plaintiffs  should  recover  thereon  for  the  two  steers. 
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^'As  to  small  money  items  alleged  in  the  answer  outside 
the  set-off  above  described,  defendant  pleads  it  is  not 
deemed  necessary  to  give  you  farther  instructions;  the  jury 
will  determine  from  the  evidence  whether  the  defendant 
has  made  out  a  case  thereon,  or  any  part  thereof.  But  as 
to  the  plaintiffs'  first  cause  of  action  for  money  paid  on 
bargain  for  the  117  cattle,  something  more  may  be  added, 
and  then  something  relating  to  the  set-off,  concerning  eight 
car  loads  of  cattle  pleaded  in  the  answer.'^ 

The  second  cause  of  action  referred  to  is,  in  substance, 
that  on  June  20,  1883,  at  the  time  of  the  delivery  of  the 
235  head  of  fat  cattle,  by  defendant  to  plaintiffs,  two  steers 
of  the  number  delivered  were  turned  back  and  lefl  with 
the  defendant  for  lack  of  railroad  transportation  at  the 
time;  that  the  plaintiffs  afterwards  demanded  the  steers  of 
the  defendant,  who  refused  to  deliver  them  or  to  pay  their 
value  of  $138.18. 

The  defendant  in  his  answer,  among  other  charges 
against  the  plaintiffs,  debits  them  with  the  charge  of  $15 
for  the  keeping  and  caring  for  the  tin^o  steers,  and  among 
the  credits  allowed  plaintiffs,  in  their  whole  transactions, 
is  that  of  <' $114.92  for  the  sale  of  two  steers  July  17, 
1883." 

This  instruction,  in  my  view,  fairly  submits  the  propo* 
sition  whether  the  two  steers,  the  ownership  of  which,  in 
the  plaintiffs,  is  admitted  by  defendant's  answer,  and  the 
sale  of  which,  by  defendant,  is  also  admitted,  be  charged 
to  the  defendant  on  the  theory  of  the  plaintiffs,  expressed 
in  their  second  cause  of  action,  or  upon  that  of  the  defend* 
ant,  as  set  up  in  his  answer. 

The  court  might  well  have  used  stronger  expressions, 
and  at  greater  length  in  its  instruction,  but  it  is  doubtful 
if  it  would  have  been  clearer  to  the  comprehension  of  the 
jury;  and,  on  the  contrary,  it  is  probable  that  cumulative 
illustrations,  rather  than  enlightening  the  jury  upon  the 
issues,  would  have  tended  to  confuse  them. 
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7.  The  seventh  error  argued  in  the  brief,  is  based  upon 
the  fiflh  instruction  of  the  court,  of  its  own  motion,  whidi 
appears  to  have  been  but  a  summary  and  repetition  of  the 
first,  second,  and  third  instructions  ruled  upon,  and.  will 
not  be  further  considered. 

8.  The  eighth  error  argued  is  based  upon  the  sixth  in- 
struction of  the  court,  of  itd  own  motion,  that  ''if  there 
was  such  a  contract  as  stated  in  the  first  cause  of  action  in 
the  petition,  and  the  plaintiff  Walker,  on  behalf  of  him- 
self and  plaintiff  Barker  with  defendant,  and  afterwards 
plaintiff  Barker,  without  the  knowledge  and  consent  of 
plaintiff  Walker,  sold  one-half  his  (Barker's)  interest  in 
the  cattle  to  the  witness  Draper,  that  would  not  make 
Draper  jointly  interested  with  these  plaintifis  in  sudi  a  way 
as  to  be  a  bar  to  plaintiffs'  recovery  in  this  action,  but,  on 
the  contrary,  plaintifiB  would  still  be  the  real  parties  in 
interest  for  the  purposes  of  this  action." 

The  plaintiffs  allege  that  at  the  time  of  the  transaction 
constituting  their  cause  of  action  they  were  partners  in  the 
name  of  Walker  A  Barker,  and  the  defendant  in  his 
amended  answer  alleged  that  he  was  informed  and  believed 
''  that  the  plaintiff  Walker,  in  all  the  transactions  men- 
tioned in  the  amended  answer  (referring  to  the  amendment 
of  his  answer  on  which  the  suit  was  to  be  tried)  acted  for 
himself  and  his  partner  Barker,  and  so  alleged  the  fact  to 
be." 

There  is  evidence  to  the  effect  that  after  the  original 
purchase  by  Walker  and  Barker  of  the  fiat  cattle,  as  al- 
lied in  their  petition,  one  Draper  bargained  with  Barker 
to  sliare  with  him  equally  in  the  cattle  deal. 

Walker,  in  his  testimony,  states  that  he  never  agreed  to 
this  arrangement  between  Barker  and  Draper,  nor  was  he 
aware  of  its  existence  until  after  the  events  leading  up  to 
this  suit. 

The  question  presented  is  whether  the  agreement  of 
Barker  and  Draper  constituted    Draper  an  indispensable 
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party  to  this  action  against  defendant  for  moneys  advanced 
on  a  contract  for  cattle  which  the  defendant  failed  to  de- 
liver. The  only  citation  of  authority  to  this  question  is 
that  of  counsel  for  defendants  in  error  to  Lindley  on  Part- 
nership, pp.  363-4* — ^that  "it  is  one  of  the  fundamental 
principles  of  partnership  law  that  no  person  can  be  intro- 
duced as  a  partner  without  the  consent  of  all  those  who, 
for  the  time  being,  are  members  of^the  firm/'  (TcJ>bv. 
Oiat,  1  Brock.,  33.)  This  authority  suppoits  the  instruc- 
tion and  the  principle  involved,  and  is  believed  to  be  a  cor- 
rect rule.  The  logic  of  it,  and  the  extent  of  our  decision 
is  that  under  the  pleadings  and  evidence  in  this  action, 
Walker  and  Barker  are  the  sole  parties  in  interest  as 
plaintiffs,  and  that  the  action  is  brought  in  the  name  of  the 
proper  parties. 

9.  The  ninth  assignment  is  based  upon  the  seventh  in- 
struction of  the  court  of  its  own  motion,  that  "  the  burden 
of  proof  is  upon  the  plaintiffs  to  make  out  their  case  by  a 
preponderance  of  the  evidence,  as  to  each  cause  of  action 
stated  in  the  petition ;  and  as  to  each  cause  of  action,  if 
they  have  done  so,  they  should  recover,  and  if  not,  they 
should  fail.'' 

The  objection  of  the  plaintiff  in  error  to  this  instruction 
is  stated  to  be  that  under  the  pleadings  the  plaintiffs  might 
make  out  their  case  as  to  each  cause  of  action  stated  in  the 
petition  by  a  preponderance  of  evidence  and  still  fail  to  re- 
cover, as  the  defendant's  claim,  set  forth  in  the  answer,  ex- 
ceeded that  of  the  plaintiffs.  This,  as  I  understand  it,  is 
not  literally  true,  and  were  it,  by  reference  to  the  words  of 
the  instruction  it  is  to  be  understood,  and  doubtless  was  by 
the  jury,  as  referring  to  the  issues  made  up  by  the  plead- 
ings upon  each  cause  of  action  as  set  out,  and  is  therefore 
correct. 

10.  The  tenth  error  assigned  is  based  upon  the  eighth 
instruction  of  the  court,  of  its  own  motion ;  but  as  no  crit- 
icism  is  offered  as  to  the  1^1  propriety  of  the  charge,  and 
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no  material  error  discovered  in  its  application  to  the  issues 
to  be  tried,  it  will  not  now  be  farther  considered. 

11.  The  eleventh  error  assigned  is  based  upon  the  ninth 
instruction  of  the  court,  of  its  own  motion,  that  ''the  bur- 
den of  proof  is  upon  defendant  to  make  out  his  set-ofib 
pleaded  in  his  answer,  by  a  preponderance  of  the  evidence^ 
and  if  he  has  done  so,  he  should  recover  thereon,  and  if 
not,  he  should  fail  thereon.'' 

Upon  this  error  counsel  say  that  the  court  fiiiled  to  re- 
member that  the  plaintiffs  admitted  the  $14  of  bc||Towed 
money  and  pleaded  payment,  and  that  they  also  admitted 
in  their  reply  other  charges  and  expenses  set  up  in  the  an- 
swer, but  pleaded  that  it  was  settled  for  by  the  transfer  of 
a  sow  and  seven  pigs.  By  these  admissions  the  burden  of 
proof  was  laid  on  the  plaintiffs  to  prove  the  payments  and 
settlements.  This  objection  appears  to  be  well  taken,  so 
far  as  relates  to  the  charge  of  $14  borrowed  money,  but 
not  as  to  '*  other  charges  and  expenses,"  set  up  in  the  an- 
swer, ''for  the  trouble  of  requesting  the  persons  of  whom 
the  stock  was  purchased  to  hold  the  same  for  a  longer 
period  than  that  provided  by  the  original  contract";  and 
on  that  point  I  quote  the  third  and  fourth  paragraphs  of 
the  plaintiffs'  reply : 

"3.  That  for  the  extra  trouMe  of  defendant,  occasioned 
by  the  delay  of  plaintifis  in  receiving  a  portion  of  said 
cattle,  plaintiffs  delivered  to  defendant  a  sow  and  seven 
pigs,  which  defendant  accepted  in  full  payment  for  his  said 
trouble." 

"  4.  That  they  deny  that  they  promised  to  pay  defend- 
ant any  sum  whatever  by  reason  of  their  fiiilure  to  accept 
a  portion  of  said  cattle  within  the  time  agreed  upon ;  but, 
on  the  contrary,  the  defendant  agreed  with  them  to  make 
no  charge  whatever  therefor." 

This  reply  of  the  plaintiffs  was  wholly  gratuitous  on 
their  part,  as  neitl)er  in  the  answer  of  the  defendant  nor 
the  tabular  statement  accompanying  it  is  there  any  charge 
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for  ^^the  extra  trouble"  mentionedy  or  for  any  services  occa- 
sioned hy  the  plaintiffs'  delay  in  accepting  a  portion  of  the 
cattle.  So  that  these  paragraphs  of  the  plaintiffs'  plead- 
ings, as  well  as  their  sow  and  pigs,  were  mere  gratuities. 

12.  The  twelfth  error  is  based  on  the  tenth  instruction 
of  the  court,  of  its  own  motion,  that  'inasmuch  as  some- 
thing has  been  said  about  unsettled  partnership  account, 
in  reference  to  the  eight  car  loads  of  cattle,  you  are  in- 
structed that  if  the  set-off  claimed  on  account  of  the  eight 
car  loads  involved  an  unsettled  partnership  accounts,  it 
could  not  be  utilized  as  a  set-off  in  this  action.  But  a  pur- 
chaser of  an  undivided  interest  in  certain  cattle,  under  an 
agreement  to  market  them  and  apportion  profits  or  losses 
among  the  joint  owners  in  proportion  to  their  respective 
shares  does  not  constitute  a  partnership;  but  an  agreement 
to  buy  and  sell  jointly  and  share  profits  and  losses* would 
constitute  a  partnership  agreement." 

The  objection  offered  by  counsel  is,  that  the  instruction 
is  not  clear,  explicit,  and  definite,  and  that  it  would  tend 
to  mislead  the  jury ;  but  these  abstract  objections  do  not 
discover  particular  errors  of  suiBcient  importance  to  be 
further  considered;  and  as  none  are  obvious  to  the  writer, 
he  refrains  from  discussing  it. 

13.  The  thirteenth  error  is  to  the  eleventh  instruction  of 
the  court,  of  its  own  motion,  as  follows :  '^  The  three  con- 
troversies in  the  case  to  which  the  court  specially  invites 
your  attention  are:  On  what  was  the  payment  of  the 
$1,000  by  check  to  defendant,  which  plaintiff  Walker 
testified  was  paid  on  the  117  cattle,  and  defendant  testified 
was  paid,  on  the  eight  car  load  agreement,  made  ?  On 
what  was  the  payment  of  $1,000  by  check  to  witness 
Kerr,  which  plaintiff  Walker  testifies  was  paid  on  the  117 
cattle,  and  witness  Kerr  testifies  was  paid  to  him  for  keep- 
ing certain  cattle  longer,  made?  And  is  defendant  entitled 
to  recover  on  the  set-off  relating  to  the  eight  car  loads  of 
cattle  as  pleaded  in  the  answer?" 
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The  objection  of  counsel  is  that  the  instnid^ion  gives 
undue  prominence  to  three  branches  of  the  case,  to  the  dis- 
paragement of  other  oonsiderations.  The  three  oontro- 
vei*ted  points  are  carefully  stated,  and  appear  to  be  the 
important  questions  in  the  controversy  to  which  the  atten- 
tion of  both  the  court  And  jury  should  have  been  specially 
directed.  The  minor  questions  had  been  already  considered, 
so  that  in  again  referring  to  these  three  more  important 
ones,  in  the  manner  stated,  no  injustice  was  done.  No 
prominence  is  given  to  ^'one  branch  or  item  of  evidence," 
nor  mention  of  the  evidence  on  one  side  to  the  prejudice 
of  the  other.  The  court  merely  points  to  the  three  princi- 
pal questions  which,  from  conflicting  evidence  bearing 
thereon,  are  particularly  entitled  to  be  carefully  considered. 

14.  This  error  is  based  upon  the  refusal  of  the  court  to 
instruct  the  jury  at  the  request  of  the  defendant  as  follows: 
'^The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  in  this  action  that  D.  S.  Draper  was  a  copartner 
with  Perry  Walker  and  Samuel  Barker  in  the  purchase  of 
the  cattle  in  controversy,  and  has  an  interest  in  the  amount 
sought  to  be  recovered  in  this  action,  and  that  D.  S.  Draper 
is  one  of  the  real  parties  in  interest  in  said  amount  claimed, 
then  the  jury  should  find  for  the  defendant." 

This  request,  in  its  application  to  the  issues,  is  nearly,  if 
not  altogether,  the  antithesis  of  the  sixth  instruction  already 
considered  in  the  eighth  assignment  of  errors.  If  that  in- 
struction was  properly  given,  as  held  to  be,  then,  of  neces- 
sity, the  defendant's  request  was  properly  refused. 

16.  The  fifteenth  error  assigned  is  the  overruling  of  the 
defendant's  objections  to  twenty-two  separate  questions  pro- 
pounded by  plaintiffs  to  witnesses  on  the  trial. 

As  counsel  in  their  brief  have  declined  to  point  out 
specifically  wherein  either  or  any  of  these  questions  were 
improper,  or  wherein  any  were  erroneously  overruled,  and 
the  errors  not  being  obvious  of  themselves,  they  will  not 
be  further  considered  here. 
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16.  The  Bixteenth  and  final  error  assigned  is  that  the 
verdict  is  not  sustained  bj  sufiBcient  evidence  and  is  con- 
trary to  law. 

To  this  error  the  brief  is  confined  to  the  question  of 
Draper's  interest  in  the  matter  of  the  suit. 

Upon  a  careful  reading  of  the  record,  and  an  examina- 
tion of  the  authorities  cited,  I  have  reached  the  conclusion 
that  the  verdict  is  supported  by  the  evidence,  with  the  one 
exception  mentioned  of  the  $14  borrowed  money.  Upon 
that  sum  the  evidence  is  still  sufficient  to  sustain  the  ver- 
dict, but  for  the  misdirection  of  the  court  as  to  the  weight 
of  evidence  applicable  to  that  claim  it  will  be  held,  to  that 
extent,  that  the  verdict  is  unsustained  and  set  aside. 

The  judgment  of  the  district  court  is  therefore  reversed 
unless  the  plaintifis  below  shall,  within  twenty  days  from 
the  date  of  the  filing  of  this  opinion,  enter  a  remittitur  in 
this  court  of  the  sum  of  $14  as  of  the  date  of  the  rendition 
of  the  judgment  in  the  district  court,  but  in  case  such  re- 
mittitur is  entered  within  the  time  specified  the  judgment 
in  all  other  respects  is  affirmed. 

February  18, 1890.  The  above  remittitur  having  been 
filed  the  judgment  is  affirmed. 

JXTDGMBNT  AFFIBMED. 

The  other  judges  concur. 


34 
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John  Pball  y.  B.  S.  Sawteb. 

[FiLSD  Jakuabt  28^  1890.] 

The  Bridenoe  ezamiiicd  and  ooDsiderad,  and  kM,  to  mnteiii  Um 
Terdiet. 

Errob  to  the  district  ooart  lor  Vallej  oounty.  Tried 
below  before  Harrison,  J. 

A.  8,  Moon,  for  plaintiff  in  error. 

A.  M.  SobbinB,  eontrck 

C!oBB,  Ch.  J. 

This  cause  is  brought  on  error  from  the  district  court  of 
Valley  county. 

The  plaintiff  below  alleged  that  in  May,  1887,  he  bar- 
gained with  the  defendant  to  sell  him  219  head  of  cattle^ 
and  to  receive  in  part  payment  four  ponies  and  two  mares 
at  the  price  of  (1,200,  and  to  keep  the  cattle  for  thirty  days 
prior  to  the  delivery;  that  the  bay  mare  ^'Maggie  Mitdi- 
ell "  and  the  sorrel  mare  '^  Queen,''  in  said  payment,  were 
represented  by  defendant  before,  and  at  the  time  of,  the 
purchase  as  thoroughbred,  pedigreed  stock ;  that  one  was 
registered,  and  that  he  held  the  authenticated  pedigrees  of 
both,  taken  from  the  horseman's  stock  book,  as  thorough- 
bred horses,  and  that  he  would  furnish,  immediately  upon 
the  consummation  of  the  sale,  sufficient  proof  of  the  pedigree 
of  the  other  mare  to  entitle  plaintiff  to  have  her  registered 
as  a  pure  blooded  or  thoroughbred  mare,  and  by  reason 
thereof  they  were  worth  $800  each ;  that  in  said  baigain 
and  sale  the  mares  were  estimated  at  $500  each,  but  that 
plaintiff  was  ignorant  of  that  class  of  horses  that  the  mans 
wore  so  represented  to  be  of,  and  relied  solely  upoa  the 
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i^resentations  of  defendant  as  to  their  pedigree  and  value; 
that  his  purpose  in  purchasing  them  at  an  exorbitant 
price  was  that  of  breeding  thoroughbred  horses^  which 
was  stated  to  and  understood  by  defendant;  that  had  said 
representations  been  true,  the  mares  would  have  reasonably 
been  worth,  for  such  purpose,  $500  each,  but  that  said  rep- 
resentations were  fiilse  and  untrue,  and  were  known  to  be 
such  by  defendant  at  the  times  they  were  so  made ;  that  the 
mares  were  not  of  value  to  exceed  $100  each,  and  by  such 
£Eilse  and  fraudulent  representations  the  plaintiff  has  been 
damaged  in  the  sum  of  $800. 

The  plaintiff  further  allies  that  the  defendant  did  not 
receive  and  take  away  the  cattle  bargained  for  at  the  expi- 
ration of  thirty  days,  but  left  them  until  late  in  the  fall 
season  of  1887,  and  that  it  was  reasonably  worth  the  sum 
of  seventy-five  cents  per  head  of  107  head  so'  left  to  be 
cared  for,  amounting  to  $80.30,  which  is  due  and  unpaid. 
The  plaintiff  asks  judgment  for  $880.30. 

The  defendant  answered,  and  admitted  that  in  May,  1887, 
he  contracted  with  plaintiff  for  219  head  of  cattle,  to  be 
kept  for  him  for  thirty  days;  that  as  a  part  payment  he 
traded  to  the  plaintiff  ten  head  of  horses ;  and  denied  each 
and  every  other  all^;ation  of  the  plaintiff. 

The  defendant  set  up  that  the  plaintiff  is  indebted  to  him 
in  $210,  in  this,  that  at  the  time  of  the  purchase  of  the 
cattle  the  plaintiff  guaranteed  that  of  the  219  head  not 
less  than  60  should  be  two  and  three-year-old  steers,  fit  for 
feeding  in  the  fall  of  1887,  but  that  there  were  not  to  ex- 
ceed 39  head  so  fit  for  feeding,  that  the  remaining  21  were 
cows,  heifers,  yearlings,  and  calves,  and  that  the  difference 
in  value  was  $10  per  head  less  for  those  delivered  than  those 
contracted  for,  by  reason  of  which  the  defendant  was  dam- 
aged in  $210,  for  which  he  asks  judgment. 

The  plaintiff  replied  and  denied  every  all^ation  set  up 
in  the  defendant's  answer,  except  such  as  admit  the  truth 
of  his  petition. 


9 
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There  was  a  trial  to  a  jury  with  findings  and  a  verdict 
for  the  plaintiff  of  (400  damages^  upon  which  judgment 
was  entered  for  that  sum^  and  $174.25,  costs  of  suit 

The  defenclaut's  motion  for  a  new  trial  being  overruled 
the  cause  was  brought  to  this  court  on  assignments  of  error. 
that  the  verdict  was  contrary  to  law  and  the  evidence,  and 
was  excessive,  under  the  influence  of  passion  or  prejudice 
controlling  the  jury. 

The  cause  is  therefore  to  be  considered  solely  upon  the 
evidence,  no  question  being  presented  upon  the  instructions 
of  the  court  or  any  ruling  during  the  trial,  nor  upon  the 
overruling  the  motion  for  a  new  trial. 

The  first  contention  of  the  plaintiff  in  error  is,  that  the 
allegation  that  he  made  the  representations  set  up  by  the 
plaintiff  below  was  not  established  before  the  jury  upon  a 
fair  preponderance  of  the  evidence,  and  refers  to  the  lan- 
guage of  the  fifth  instruction  of  the  court:  ''that  a  mere 
fraudulent  representation  is  not  actionable;  that  the  plaint- 
iff must  not  only  show  by  a  preponderance  of  evidence 
that  the  representations  were  made,  and  were  false  and 
fraudulent,  but  must  show  affirmatively  by  a  preponder- 
ance of  evidence  that  he  has  been  injured  thereby,  and  that 
he  is  in  some  way  placed  in  a  worse  condition  than  he 
would  have  been  had  the  statements  been  true/' 

It  will  be  seen  from  this  instruction  that  the  court  ad- 
hered to  the  usual  course  and  theory  of  instructions  to 
juries  that  they  should  find  according  to  the  weight  an^ 
preponderance  of  evidence,  and  that  it  was  their  duty  to 
keep  that  principle  in  view.  In  a  court  of  review  it  is  al- 
ways to  be  presumed  that  the  jury  has  observed  and  acted 
upon  that  principle,  where  evidence  was  submitted  to  sus- 
tain their  finding.  A  court  of  review  will  hesitate  to  put 
itself  in  the  place  of  the  jury  and  reweigh  the  testimony. 
A  patient  reading  of  the  voluminous  record  in  this  case,  in 
which  it  is  confessed  that  there  are  a  few  inconsistencies, 
shows  that  there  is  sufficient  testimony  to  warrant  the  find- 
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ing  that  the  defendant  not  only  represented  to  the  plaintiff 
as  an  inducement  to  trade  for  the  mares  described^  that 
they  were  thoroughbred  and  pedigreed  stock,  that  one  was 
roistered  and  that  he  held  the  evidence  upon  which  the 
other  was  entitled  to  be  roistered,  but  that  such  represen- 
tations were  false  and  fraudulent^  and  that  the  plaintiff  was 
injured  thereby.  Of  the  plaintiff ^s  witnesses  on  the  trial^ 
several  fixed  the  value  of  the  mares  represented  as  thor- 
oughbreds not  to  exceed  $250,  and  while  most  of  them 
&iled  to  establish  their  value  or  that  of  similar  mares  re- 
garded  as  thoroughbred  stock  and  registered  or  entitled  to 
be  registered  as  such,  the  witness  Linton  did  fix  a  valua- 
tion in  his  testimony  "at  anywhere  from  $300  to  $600 
apiece/'  Taking  his  lowest  estimate  of  the  value  of  mares 
such  as  these  were  represented  to  be,  $600  for  the  two,  and 
deducting  the  value  placed  upon  them  as  common  stock, 
such  as  they  were,  by  the  other  witnesses,  $250,  leaves 
damages  to  the  plaintiff  on  that  account  of  $350.  This 
measure  is  established,  not  only  by  a  considerable  evi- 
dence, but  by  a  fair  preponderance  of  all  the  evidence  in 
the  case. 

The  plaintiff's  second  cause  of  action  consists  in  his  care 
and  custody  of  a  portion  of  the  herd  of  cattle  sold  to  de- 
fendant for  several  months  beyond  the  time  agreed  upon 
for  their  delivery.  This  service  the  plaintiff  testified  was 
worth  seventy-five  cents  per  head  of  107  cattle,  amounting 
to  $80.30.  While  there  is  some  conflicting  testimony  as 
to  the  fact  of  rendering  the  service,  there  is  none  as  to  the 
value  of  it,  if  performed.  There  is  sufiScient  evidence,  in 
my  opinion,  in  the  plaintiff's  testimony  and  that  of  the 
corroborating  witness.  Sawyer,  to  have  justified  the  jury 
in  finding  for  the  plaintiff  on  this  cause  of  action. 

The  damages  incident  to  the  mares,  and  the  charges  on 
the  cattle,  amounting  to  $430.30,  the  jury  found  for  the 
plaintiff  on  account  of  both  but  $400. 

The  finding,  to  my  mind,  is  amply  supported  by  the 
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evidenoe,  and  the  judgment  of  the  district  ooart  is  af- 
firmed. 

Judgment  affibmsd. 


The  other  judges  ooncur. 


W.  V.  MOBSE  &  Ck).,  APPELLEES,  V.  CATHERINE  EnQLE, 

APPELLANT. 

[FiLKD  January  28, 1690.] 

1.  Judgment:  Yagatino:  Unavoidablb  Casualty.  F.  J.  £. 
and  C.  E.  were  hasband  and  wife,  living  together  as  such  with 
their  fkmily  at  their  boase  in  A.  A  deputy  sheriff  came  to 
the  honse  for  the  purpose  of  serving  a  summons  in  a  foreclosure 
case,  in  the  district  court,  upon  G.  £.,  the  wife,  and  F.  J.  E,tbe 
husband,  met  him  at  the  door;  upon  his  asking  for  Mrs.  £., in- 
formed him  that  she  was  in  the  parlor  busy  with  company, 
thereupon  the  deputy  sheriff  handed  to  and  leHi  with  F.  J.  £. 
for  C  £.  a  proper  copy  of  said  summons  and  made  return  of  the 
summons  accordingly.  F.  J.  E.  did  not  deliver  said  copy  to  C 
E.,  nor  inform  her  thereof,  but  kept  it  or  destroyed  it.  Alter  final 
decree  entered  in  the  cause,  C.  £.  petitioned  the  court  to  set 
aside  the  decree  and  grant  her  a  new  trial,  and  in  her  petition 
set  up  the  said  facts  as  uhavoidable  casualty  or  misfortune  pre- 
venting her  from  defending  the  action.  Upon  appeal,  kMy  not 
sufficient  to  entitle  her  to  such  relief  under  the  statute. 

8.  The  Evidence  considered,  and  kM,  to  sustain  the  findings  and 
order  of  the  district  court 

Appeal  from  the  district  court  for  EEamilton  county. 
Heard  below  before  Norval,  J. 

Hainer  &  Kellogg,  and  Phil  LikeSy  for  appellant,  con- 
tended, inter  alia:  Courts  of  equity,  even  in  the  absence  of 
a  statute,  will  vacate  a  judgment  on  account  of  unavoidable 
casualty,  etc.  {Horn  v.  Queen,  4  Neb.,  108  ;  Douglas  Oo.  v. 
Cbnne«,15  Id., 617;  Thompson  v.  Sharpen  Id.,  71 ;  Brin- 
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ger  v.  Beoeivtr^  8  Atl.  Rep.  [N.  J.],  81 1 ;  2  Pomeroy,  Eq. 
Jar. ,  836.)  It  has  never  been  held  that  a  judgment  obtained 
on  personal  service  may  not  be  vacated^  and  it  is  a  rule  that 
the  return  of  an  officer  may  be  impeached  for  fraud.  {Nie^ 
tert  V.  Trentjnan,  4  N.  E.  Rep.  [Ind.].  306 ;  Newcomb  v. 
JDewey,  27  la.,  381  ;  Bond  v.  Wilson,  8  Kan.,  228 ;  Free- 
man, Judgments,  sec.  109.) 

Charles  B.  Keller,  and  Agse  &  Stevenson,  oonJtrn. 

Cobb,  Ch.  J. 

This  appeal  comes  to  this  court  from  the  judgment  of 
the  district  court  of  Hamilton  county,  upon  the  petition  ot 
Catherine  Engle  to  vacate  and  set  aside  the  judgment  and 
decree  of  said  court  theretofore  rendered  in  a  cause  wherein 
W-V-  Morse  &  Co.  were  plaintiffs  and  said  Catherine  Eugle, 
F.  J.  Engle,  and  John  Raben  were  defendants,  and  for  a 
new  trial  in  the  said  cause.  For  ground  of  such  applica- 
tion she  sets  forth  in  her  said  petition  substantially  that 
the  said  F.  J.  Engle  and  petitioner  were,  and  for  more 
than  twenty-one  years  last  past  had  been,  husband  and  wife, 
and  with  their  children  constituted  one  family ;  that  on  the 
7th  day  of  February,  1885,  the  said  petitioner  was,  and 
for  a  long  time  prior  thereto  had  been  and  continued 
to  be,  the  owner  in  her  own  right,  in  fee  simple,  of  lots  7, 
and  8  in  block  21,  in  the  original  town  of  Aurora,  and 
being  the  same  property  described  in  the  pleadings  and  de- 
cree in  said  cause;  and  during  the  whole  of  said  time  ac- 
tnally  used  and  occupied  the  same  and  the  whole  thereof 
with  her  said  family  as  a  homestead ;  that  said  property  is 
of  the  value  of  less  than  $2,000,  and  at  no  time  has  been 
worth  to  exceed  that  sum ;  that  on  the  7th  day  of  July, 
1885,  the  said  John  Raben  was  justly  indebted  to  the 
plaintiff  W.  V.  Morse  &  Co.  in  the  sum  of  $1,400  and 
that  said  petitioner  was  in  no  way  bound  for  the  pay- 
ment of  said  debt,  nor  interested  in  the  payment  thereof. 
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nor  had  she  any  knowledge  of  said  debt,  and  the  said 
Baben  being  pressed  for  the  payment  of  said  debt,  and  being 
threatened  with  suit  thereon,  for  the  purpose  of  avoiding 
such  suit,  and  designing  and  intending  wickedly  and  cor- 
ruptly to  cheat,  wrong,  and  defraud  said  petitioner,  ob- 
tained her  signature  to  the  note  and  mortgage  declared  on 
by  the  plaintiffs  in  this  cause  by  fraud,  deceit,  and  fidse 
representations,  in  this,  to-wit :  The  said  John  Baben  pre- 
vailed upon  and  induced  the  said  F.  J.  Engle,  husband  of 
petitioner,  to  present,  and  he  did  present,  said  note  and 
mortgage  to  said  petitioner  and  obtain  her  signature  thereto 
by  concealing  from  her  the  true  nature  and  import  of  said 
papers,  and  each  of  them,  and  falsely  stating  to  her  that 
a  defect  had  been  found  in  her  title  to  said  lots  and  that  it 
was  necessary  for  her  to  sign  said  p&pers  to  correct  her  said 
title  and  to  save  her  home,  and,  without  allowing  her  to 
examine  said  papers,   assured  her  they  were  all   right 
and  as  represented,  and  peremptorily  commanded  her,  in 
great  haste  and  austerity  of  temper,  to  sign  said  papers; 
that  said  petitioner  was  by  said  statements  and  ooqduct  of 
her  husband  so  greatly  frightened  as  to  be  unable  to  exam- 
ine or  understand  said  note  and  mortgage,  or  their  im- 
port, even  had  she  then  the  opportunity  to  examine  them, 
and  believing  said  statements  made  to  her  by  her  said  hus- 
band to  be  true,  and  relying  thereon  and  desiring  to  save  her 
home,  and  in  good  faith  believing  her  signature  of  said 
papers  to  be  a  proper  and  necessary  act  to  correct  a  mistake 
in  her  title,  and  believing  it  to  be  her  absolute  duty  to  obey 
her  husband,  and  fearing  to  disobey  him,  she  was  con- 
strained to  and  did,  without  any  consideration,  sign  said 
note  and  mortgage,  and  the  same  were  then  immediately 
taken  away  and  handed  to  said  Baben. 

The  said  petitioner  further  averred  that  she  did  not  at 
any  time  appear  before  W,  F.  Peck,  the  notary  public 
before  whom  said  mortgage  purports  to  have  been  ac- 
knowledged, nor  before  any  other  officer  or  person,  and 
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acknowledge  the  same  to  be  her  voluntary  act  and  deed^ 
nor  did  she  ever  at  any  time  even  speak  to  said  W.  F. 
Peck,  nor  did  he  to  her,  except  simply  to  be  introduced  to 
him,  nor  did  she  ever  acknowledge  said  mortgage,  or  the 
execution  thereof,  to  be  her  voluntary  act  and  deed,  or  ever 
authorize  any  one  to  execute  said  certificate  of  acknowledge 
ment  attached,  and  the  same  was  written  and  made  and  is 
wholly  without  authority  and  is  false  and  untrue. 

The  petitioner  further  averred  that  the  mortgage,  as  de- 
clared upon  in  said  action,  purports  to  have  been  signed 
by  her  in  the  presence  of  one  O.  E.  Peck,  whose  signature 
is  appended  to  said  mortgage  as  an  attesting  witness,  but 
she  averred  that  said  attestation  was  wholly  false  and  fraud- 
ulent and  that  said  O.  E.  Peck  was  not  present  when  she 
signed  said  mortgage  as  aforesaid,  nor  did  she  ever  in  any 
manner  recognize  said  signature  to  be  her  own  in  the  pres- 
ence of  said  O.  E.  Peck,  nor  refer  in  any  way  to  the  same 
in  his  presence ;  nor  did  she  ever  sign  said  mortgage  in  the 
presence  of  any  witness  who  subscribed  the  same  as  a  wit- 
ness thereto. 

Petitioner  further  allied  and  dharged  the  truth  to  be 
that  in  the  whole  of  said  transaction  the  said  F.  J.  Engle 
and  W.  F.  Peck  acted  under  the  express  direction  of  the 
said  John  Raben,  and  in  all  respects  carried  out  his  said 
corrupt  plans,  and  that  she  had  no  knowledge,  information, 
or  notice  whatever  that  said  papers  so  signed  by  her  as 
aforesaid  were  a  note  and  mortgage,  or  that  any  fraud  or  de- 
ception had  been  practiced  upon  her  until  long  ailer  said 
mortgage  had  been  placed  upon  record,  to-wit,  in  the  fall 
of  the  year  1886,  and  that  after  she  obtained  such  notice 
and  knowledge  and  proposed  to  take  the  necessary  steps  to 
protect  her  rights  in  the  premises,  she  was  prevented  by 
her  said  husband  from  doing  so  for  a  long  time  and  until 
he  left  said  county  and  went  to  the  state  of  Colorado,  about 
the  15th  day  of  January,  1887. 

Petitioner  therefore,  under  the  advice  of  counsel,  as  she 
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alleges,  denied  that  she  ever  made,  executed,  or  delivered 
either  the  note  or  mortgage  declared  on  by  the  plaintiff  in 
their  action  and  she  submitted  to  the  court  that  said  note 
and  mortgage  are  null  and  void  as  to  her ;  that  after  she 
signed  the  said  note  and  mortgage  as  aforesaid,  the  said  W. 
F.  Peck  appended  his  said  unauthorized  certificate  of  ac- 
knowledgment to  said  mortgage  and  the  said  O.  E.  Peck 
appended  his  untrue  and  unauthorized  attestation  as  a  sub- 
scribing witness  to  said  mortgage,  the  said  John  Baben, 
who  was  then  and  there  acting  for  and  as  the  agent  of 
said  W.  V.  Morse  &  Co.,  as  well  then  as  in  the  whole  of 
said  transaction,  and  in  all  that  he  did  in  and  about  the 
same,  in  pursuance  of  his  corrupt  plan  to  cheat,  wrong, 
and  defraud  petitioner,  and  by  fisilse  representations  to 
obtain  from  her  the  said  mortgage,  and  receive  credit 
therefor  on  his  said  debt,  indorsed  said  note  and  delivered 
said  note  and  mortgage  to  said  W.  V.  Morse  &  Co.,  who 
caused  the  same  to  be  duly  recorded  in  the  office  of  the 
county  clerk  of  said  county,  and  the  said  W.  V.  Morse 
&  Co.  thereafter  brought  their  action  in  said  court  to 
foreclose  said  mortgage  and  prosecuted  the  same  to  a  de- 
cree; that  the  summons  issued,  served,  and  returned  in  said 
cause  purports,  by  the  return  thereon,  to  have  been  served 
upon  said  Catherine  Engle  by  leaving  a  true  and  certified 
copy  thereof  at  her  usual  place  of  residence,  but  petitioner 
averred  the  truth  to  be  that  said  summons  was  in  fact 
served  by  leaving  such  copy  at  said  residence  in  the  hands 
of  her  said  husband,  who  retained  the  same  and  concealed  it 
from  her,  and  the  same  did  not  come  into  her  hands  or  to 
lier  notice ;  that  she  had  no  knowledge,  information,  or  no- 
tice whatever  of  the  pendency  of  said  action,  suit,  or  of  any 
suit  to  which  she  was  a  party  until  long  after  the  decree 
had  been  entered  in  said  cause  and  a  request  for  a  stay  filed 
thereon.  She  further  allied  that  her  said  husband  em- 
ployed counsel  to  defend  said  action  and  which  counsel  in 
said  cause,  at  the  instance  and  under  the  direction  of  her 


Vol.  28]         JANUARY  TERM,  1890.  539 


Morse  t.  Engle. 


said  husband^  appeared  therein  for  her  as  well  a>  for  him, 
but  she  averred  that  said  appearance  of  counsel  for  her  as 
aforesaid  was  without  her  consent  or  authority ;  that  said 
counsel  had  neither  knowledge  or  notice  of  her  said  defense 
nor  the  facts  stated  in  her  said  petition  touching  the  man- 
ner of  obtaining  her  signature  to  said  note  and  mortgage, 
nor  did  said  counsel  interpose  any  defense  whatever  to  the 
merits  of  said  cause;  ttiat  the  acts  of  said  counsel  in  said 
cause,  so  far  as  the  same  affect  said  petitioner,  are  null  and 
void,  and  should  be  held  for  naught.  She  referred  spe- 
cially to  each  and  every  paper  filed  or  of  record  in  said 
cause  and  asked  that  the  same  might  be  severally  made  a 
part  of  her  said  petition  as  though  spread  at  large  therein, 
and  prayed  that  said  judgment  and  decree  might  be  set 
aside  and  vacated  and  said  cause  set  down  for  a  new  trial, 
etc.  Thereupon  the  plaintiffs  and  John  Raben,  defendant, 
presented  and  filed  a  motion  to  dismiss  the  petition  of  the 
defendant  Catherine  Engle  filed  therein  for  the  reason  that 
said  petition  and  the  record  in  said  cause  show  that  actual 
service  of  summons  was  had  in  said  cause,  and  for  the  fur- 
ther reason  that  said  petition  states  no  ground  or  fact  which 
'  would  authorize  the  court  to  vacate  said  decree  or  grant  a 
new  trial. 

This  motion  does  not  appear  to  have  been  acted  upon  by 
the  court. 

The  plaintiffs  demurred  to  said  petition,  which  demurrer 
was  overruled.  Thereupon  the  plaintiffs  and  said  defendant 
John  Kaben  answered  to  said  petition.  In  and  by  their  said 
answer  they  denied  each  and  every  allegation  in  said  petition 
contained  and  not  therein  expressly  admitted.  They  fur- 
ther answered  and  alleged  that  said  note  and  mortgage 
were  duly  executed  in  the  presence  of  one"  W.  F.  Peck,  and 
the  execution  of  said  mortgage  was  duly  acknowledged  by 
said  Catherine  Engle  to  be  her  voluntary  act  and  deed, 
before  said  W.  F.  Peck,  deputy  clerk  of  the  district  court 
of  Hamilton  county;  that  said  Catherine  Engle,  long  after 
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the  execntioFD  of  said  note  and  mortgage  to  the  plaintifiB, 
recognized  and  admitted  the  validity  of  the  same;  that  long 
after  the  execution  and  delivery  of  said  note  and  mortgage 
the  said  Catherine  Engle,  then  being  the  holder  in  her  own 
name  of  a  policy  of  insurance  against  loss  by  fire  on  the 
dwelling  house  situated  on  said  lots,  for  the  purpose  of 
further  securing  the  payment  of  said  note^  duly  assigned 
and  delivered  said  policy  of  insurance  to  the  plaintiffs,  and 
any  loss  under  said  policy  was,  by  direction  of  said  Cath- 
erine Engle,  made  payable  to  the  plaintiffs^  who  are  the 
holders  of  the  same;  that  said  Catherine  Engle  was  not  in 
fact  the  owner  of  said  premises,  but  held  the  naked  legal 
title  thereto  without  any  equitable  right,  and  in  trust  for 
the  said  F.  J.  Engle,  and  the  creditors  of  the  said  F.  J.  Engle 
and  John  Raben,  who  were  then,  and  for  a  long  time  had 
been,  partners  doing  business  in  Aurora  under  the  firm 
name  of  Engle  &  Co. ;  that  about  one  year  prior  to  the 
execution  and  delivery  of  said  note  and  mortgage  said  Raben 
and  said  F.  J.  Engle  commenced  in  Aurora  in  general 
business  under  the  firm  name  of  Engle  &  Co.;  that  prior 
to  entering  upon  said  premises  said  F.  J.  Engle  had  bought 
and  paid  for  the  lots  described  in  the  petition  from  the  - 
defendant  Baben,  paying  for  the  same  wholly  out  of  his 
own  funds,  and  that  after  the  commencement  of  said^x)- 
partncrship  business  the  buildings  on  said  lots  were  erected 
and  paid  for  out  of  the  money  of  said  copartnership,  and 
that  no  portion  of  said  buildings,  or  any  other  improve- 
ments thereon,  were  ever  paid  for  by  said  Catherine  Engle, 
but  the  whole  was  paid  for  out  of  the  funds  of  said  copart- 
nership^andoutof  the  proceeds  of  the  sale  of  goods  sold  to 
said  firm  by  the  plaintiffs  and  other  creditors  of  Engle  & 
Co.,  and  that  at  the  time  of  the  execution  and  delivery  of 
said  note  and  mortgage  the  said  F.  J.  Engle,  in  addition  to 
the  amount  drawn  out  of  the  funds  of  said  copartnership  for 
the  erection  of  buildings  on  said  lots  and  otherwise  improv< 
ing  the  same,  had  drawn  out  large  sums  of  money  which  had 


Vol.  28]        JANUARY  TERM,  1890.  541 


Mono  y;  Bngle. 


been  applied  by  him  and  his  wife  Catherine  to  the  support  of 
themselves  and  their  family ;  and  defendant  Raben  answer* 
ing  alleged  and  submitted  that  said  F.  J.  Engle  &  Co.  had 
an  equitable  interest  in  said  premises  to  the  full  extent  of 
improvements  thereon,  which  said  improvements  he  and 
plaintiffs  alleged  were  of  the  value  of  $1,500. 

Plaintiffs  answering  for  themselves  alleged  and  said  that 
Catherine  Engle  never  notified  or  claimed  to  them  that  she 
had  not  executed  and  delivered  said  note  and  mortgage  with 
full  knowledge  of  the  nature  and  character  of  the  same; 
that  at  the  time  of  the  execution  and  delivery  of  said  note 
and  mortgage  there  was  due  to  said  plaintiffs  from  said  En- 
gle &  Co.  a  large  sum  of  money,  to-wit,  the  sum  of  more 
than  $1,400;  that  by  the  execution  and  delivery  of  said 
note  and  mortgage  said  plaintiffs  were  induced  to  extend 
the  time  for  the  payment  of  $1,500  of  the  amount  due  them 
from  said  7th  day  of  February,  1885,  to  the  1st  day  of 
November,  1885,  and  induced  to  rely  upon  said  mortgage 
as  security  for  said  amount  and  were  thereby  prevented 
from  collecting  the  amount  of  their  claim  from  Engle  & 
Co.,  who  were  then  solvent,  and  who  were  then  the  owners 
of  a  large  stock  of  merchandise  unincumbered,  of  the  value 

of  $10,000;  that  on  the  day  y  1886,  the  said 

plaintiffs  filed  their  petition  in  the  district  court  of  Hamil- 
ton county  for  the  foreclosure  of  said  mortgage  and  caused 
a  summons  to  be  duly  issued  and  actual  service  was  made 
thereof  upon  said  defendant  Catherine  Engle  in  said  Ham- 
ilton county  requiring  her  to  appear  and  answer  said  peti- 
tion in  said  court  as  required  by  law ;  that  such  proceedings 

were  afterwards  had  that  on  the day  of ^  188—, 

said  plaintiffs  obtained  a  decree  foreclosing  said  mortgage* 
that  notwithstanding  the  foregoing  facts,  and  well  know- 
ing that  counsel  had  appeared  for  her  in  said  cause  and  had 
filed  a  written  request  for  a  stay  of  the  order  of  sale  in 
said  cause,  and  intending  to  avail  herself  of  the  benefit  of 
the  action  of  said  counsel,  and  concealed  from  the  plaintiffii' 
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attorneys,  A.  W.  Agee  and  W.  J.  Stevenson^  any  claim  or 
pretense  that  said  note  and  mortgage  had  not  been  executed 
by  her  with  full  knowledge  of  the  contents  and  nature  of 
the  same,  and  without  any  pretense  that  said  decree  had 
been  obtained  without  her  knowledge,  or  that  counsel  who 
appeared  in  said  cause  on  her  behalf  acted  without  author- 
ity from  her,  and  that  the  first  knowledge  which  the  plaint- 
iffs or  their  said  attorneys  had  that  said  Catherine  Engle 
denied  the  free  voluntary  execution  of  said  note  and  mort- 
gage, or  either  of  them,  or  that  the  appearance  of  oounsel 
for  her  was  unauthorized,  was  obtained  by  reading  the  peti- 
tion filed  herein;  that  during  all  the  time  since  the  said  7th 
day  of  February,  1885,  said  Catherine  Engle  has  resided  in 
the  same  city,  to-wit,  the  city  of  Aurora,  Hamilton  oounty, 
in  which  the  said  Agee  and  Stevenson  have  resided  and 
within  less  than  200  yards  of  their  office;  that  since  the 
execution  and  delivery  of  said  note  and  mortgage,  and  be- 
fore the  time  of  the  filing  of  the  petition  of  said  Catherine 
Engle,  the  said  Engle  &  Co.  had  become  insolvent  and 
are  still  insolvent  and  wholly  unable  to  pay  their  indebted- 
ness, and  that  the  only  way  plaintiffs  have  of  collecting 
their  said  claim  for  which  said  note  and  mortgage  were 
given  is  by  the  sale  of  said  property  under  said  decree,  and 
they  submitted  to  the  court  that  said  Catherine  Engle  had 
ratified  the  action  of  counsel  in  appearing  in  said  cause 
and  on  her  behalf,  and  that  she  is  estopped  from  denying  the 
due  execution  and  delivery  of  said  note  and  mortgage,  or 
the  validity  of  the  proceedings  and  judgment  in  said  cause. 
The  plaintiffs  denied  that  the  said  Raben  and  F.  J.  En- 
gle ever  acted  as  agents  for  them,  or  with  their  knowledge 
or  consent  made  any  representations  to  either  said  Cather- 
ine Engle  or  her  husband,  F.  J.  Engle,  and  alleged  that 
they  received  said  note  and  mortgage  in  good  faith,  fully 
believing  that  the  same  had  been  duly  executed,  witnessed, 
acknowledged,  and  delivered  by  said  Catherine  Engle  and 
F.  J.  Engle  as  to  said  defendants. 
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The  reply  of  the  said  Catherine  Engle  admitted  the 
signing  of  her  name  upon  the  back  of  the  policy  of  inaar- 
anoe^  named  in  the  answer  of  plaintifis,  but  alleged  that  she 
was  induced  to  sign  the  same  by  the  misrepresentations! 
fraud,  and  deceit  of  her  husband^  the  particulars  of  which 
she  set  out  at  length;  that  she  signed  the  same  without  in- 
tent to  thereby  convey  or  assign  any  interest  in  her  said 
property,  and  denied  that  she  thereby  ratified  the  said  note 
or  mortgage. 

There  was  a  hearing  and  trial  to  the  court,  which  found 
the  issues  joined  therein  for  the  plaintiffs,  W.  V.  Morse  & 
Co.;  that  the  said  defendant  Catherine  Engle  was  not  en- 
titled to  have  vacated  and  set  aside  the  decree  theretofore 
rendered  in  said  cause  in  favor  of  the  plaintiffs,  and  against 
the  defendants;  that  said  Catherine  Engle,  defendant,  was 
not  entitled  to  a  new  trial  therein,  as  prayed  for  in  her 
petition. 

The  petition  of  the  said  Catherine  Engle  was  thereupon 
overruled  and  dismissed,  a  new  trial  denied,  and  the  de* 
cree  in  said  cause  affirmed  and  approved,  etc. 

The  defendant  petitioner  brings  the  cause  to  thia  court 
by  appeal. 

This  proceeding  was,  doubtless,  intended  to  be  brought 
under  the  provisions  of  section  602  of  the  Civil  Code,  yet 
I  doubt  that  any  of  the  nine  subdivisions  of  that  section  is 
applicable  to  its  facts.     I  copy  the  section : 

'^A  district  court  shall  have  power  to  vacate  or  modify 
its  own  judgments  or  orders  after  the  term  at  which  sudli 
judgment  or  order  was  made:  First — By  granting  a  new 
trial  of  the  cause  within  the  time  and  in  the  manner  pre- 
scribed in  section  three  hundred  and  eighteen.  Second — 
By  a  new  trial  granted  in  proceedings  against  defendants 
constructively  summoned,  as  provided  in  section  seventy- 
seven.  Third — For  mistake,  n^lect,  or  omission  of  the 
clerk,  or  irregularity  in  obtaining  a  judgment  or  order. 
Fourth — For  fraud  practiced  by  the  successful  party  in 


/ 
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obtaining  the  jadgment  or  order.  Fifth — For  erroneous 
proceedings  against  an  infant,  married  woman,  or  person 
of  unsound  mind,  where  the  condition  of  such  defendant 
does  not  appear  in  the  record,  nor  the  error  in  the  proceed- 
ings. Sixth — For  the  death  of  one  of  the  parties  before 
the  judgment  in  the  action.  Seventh — ^For  unavoidable 
casualty  or  misfortune  preventing  the  party  from  prosecut- 
ing or  defending.  Eighth — For  errors  in  a  judgment 
shown  by  an  infant  in  twelve  months  after  arriving  at  fall 
age,  as  prescribed  in  section  four  hundred  and  forty-two. 
Ninth — For  taking  judgments  upon  warrants  of  attorney 
for  more  than  was  due  to  the  plaintiff,  when  the  defendant 
was  not  summoned,  or  otherwise  legally  informed  of  the 
time  and  place  of  taking  such  judgment '^ 

The  clause  of  the  above  section  which  is  cited  by  defend- 
ant petitioner  in  the  brief  of  counsel  is  the  seventh — '^Un- 
avoidable casualty  or  misfortune  preventing  the  party  from 
prosecuting  or  defending.''  The  unavoidable  casualty  or 
misfortune  which  it  is  claimed  prevented  the  party  from 
defending,  is  the  &ct  that  when  the  summons  in  the  action 
was  served  on  her  by  the  deputy  sheriff,  by  leaving  a  copy 
thereof  at  her  place  of  residence,  her  iiusband,  F.  J.  Engle, 
kept  it,  and  purposely  withheld  it  from  her,  so  that  she 
had  no  actual  notice  or  knowledge  of  it  The  return  of 
the  officer  indorsed  upon  the  summons,  as  returned  and  in 
the  record,  shows  personal  service  upon  the  said  defendant 
by  leaving  a  copy  thereof  at  her  place  of  residence,  in  the 
proper  county,  and  Mr.  Whiteside,  deputy  sheriff,  who  was 
sworn  as  a  witness,  testified  to  the  making  of  such  service, 
and  F.  J.  Engle,  who  was  also  sworn  as  a  witness  for  de- 
fendant, at  the  hearing  testified  that  Mr.  Whiteside  came  to 
him  at  the  flour  store  and  served  the  summons  on  him ; 
that  he  told  him  (Whiteside)  that  he  Would  take  the  other 
copy  np  to  his  (witness's)  wife ;  he  replied,  no,  that  he  must 
serve  it  in  person, and  left;  that  became  up  in  theevening 
and  came  to  the  door  just  as  witness  was  in  at  supper; 
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witness  went  to  the  door;  witness  continued:  ''  He  asked 
for  my  wife;  I  told  him  she  was  in  the  sitting  room,  en* 
gaged  with  company,  and  he  handed  me  the  summons,  and 
I  pot  it  in  my  pocket'^  He  also  stated  that  he  did  not 
give  it  to  his  wife,  nor  did  he  say  anything  to  her  about  it, 
nor  did  he  know  that  she  ever  saw  it  He  further  stated 
that  he  did  not  know  what  finally  became  of  said  copy  of 
summons,  but  suggests  that  he  might  have  burned  it  with 
a  lot  of  similar  papers  which  he  burned  some  five  or  six 
weeks  afterwards,  when  about  starting  to  Colorado.  It  is 
not  suggested  that  F.  J.  Eugle  was  prevented,  by  casualty 
or  misfortune,  from  delivering  this  copy  to  his  wife,  or  in- 
forming her  of  its  nature  and  contents,  but  on  the  contrary 
it  is  apparent  that  he  put  himself  in  the  way  of  getting 
possession  of  it^  for  the  purpose  and  with  the  design  of 
keeping  it,  and  the  knowledge  of  it  away  from  her ;  nev- 
ertheless, the  service  of  the  summons  upon  Catherine 
Engle  was  complete  and  l^al  personal  service^  within  the 
meaning  of  the  statute. 

Had  the  defendant  been  prevented  from,  receiving  the 
copy  by  any  act  or  procurement  of  the  plaintiffs,  then, 
although  the  service  would  have  been  complete  under  the 
statute,  it  would  have  come  within  the  fourth  clause  of  the 
section  above  copied,  ''fraud  practiced  by  the  successful 
party  in  obtaining  the  judgment  or  order,''  and  would 
doubtless  entitle  the  defendant  to  the  remedy.  But  there 
is  no  fact  proven  even  tending  to  connect  the  plaintiffs  with 
any  fraud  or  deception  in  the  case. 

The  service  of  the  summons  having  been  made  on  the 
petitioning  defendant  in  strict  accordance  with  section  69 
of  the  Code,  nothing  connected  with  or  incident  growing 
out  of  such  service  can  be  held  to  be  an  unavoidable  casu- 
alty or  misfortune  preventing  the  party  from  defending, 
fwithin  the  meaning  of  the  seventh  clause  of  the  section. 

It  is  scarcely  deemed  possible  that  the  petitioning  defend- 
ant sought  to  bring  her  application  under  the  provisions  of 
35 
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8.  The  Evidenoe  exftmlned  and  oonaidered,  and  hdd,  to  snsUiii 
the  verdict. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Field,  J. 

Harwood^  Ames  &  Kdly^  for  plaintiffs  in  error,  cited: 
BandaU  v.  B.  &  O.  B.  Cb.,  109  U.  S.,  478;  Armour  v. 
Hahn^  111  Id.,  &13;  Buekley  v.  OovM,  etc.,  Mining  Co,, 
14  Fed.  Rep.,  833;  KeUey  v.  Norcross,  121  Mass.,  508; 
Mostly  V.  Chamberlain^  18  Wis.,  700* ;  Deering  on  N^li- 
gence,  sec.  206. 

(7.  M,  Parker,  and  John  P.  Mauls,  eontrct,  cited :  Fona 
V.  Phillipsy  39  Ark.,  17;  Mitchell  v.  Bobinsan,  80  Ind., 
281;  Corcoran  v.  Holbrook,.  59  N.  Y.,  517;  CHspin  p. 
Babbit,  81  Id.,  616;  Green  v.  Banta,  48  N.  Y.  Super.  Ct, 
166 ;  Deering  on  Negligence,  sees.  204,  206;  Wood,  Mas- 
ter and  Servant,  sec.  438. 

C!oBB,  Ch.  J. 

This  is  a  proceeding  in  error  from  the  district  court  of 
Lancaster  county. 

In  the  court  below  the  plaintiff  complained  that  the  de- 
fendants were  contractors  and  builders,  in  the  city  of  Lin- 
coln, Nebraska ;  that  on  the  28th  day  of  August,  1886,  the 
defendants  were  engaged  in  the  erection  of  a  two-story 
brick  building  on  O  street,  in  said  city;  that  the  walls  of 
said  building  had  reached  a  height  of  thirty-five  feet  above 
the  ground,  and  about  five  feet  above  the  second  story ; 
that  the  plaintiff  was  a  brick  mason,  or  bricklayer,  and 
was  employed  by  the  defendants,  with  other  bricklayers,  for 
hire,  to  lay  brick  on  said  building,  above  described. 

Second — It  was  the  duty  of  the  said  defendants  to  over- 
see the  work,  and  they  had  undertaken  the  g^aeral  su- 
pervision thereof;  that  among  other  things  they  would 
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and  did  direct  and  prepare  the  scaffold^  and  see  that  the 
bricklayers  were  supplied  with  mortar  and  materials^  and 
they  would  direct  the  bricklayers  upon  what  scaffold  to 
work. 

That  while  the  plaintiff  was  working  upon  the  east  side 
of  said  buildings  the  defendants  prepared  and  erected  a 
scaffold  at  the  northwest  comer  of  said  building,  thirty-five 
feet  above  the  ground,  and  had  placed  brick  and  mortar 
thereon,  and  then  directed  and  ordered  the  plaintiff  to  go 
upon  the  same,  to  lay  brick;  that  the  plaintiff  obeyed  said 
order,  and  went  upon  said  scaffold,  and  commenced  laying 
brick,  as  directed. 

The  plaintiff  further  allies  that  the  defendants  so  neg- 
ligently and  carelessly  erected,  constructed,  and  prepared 
said  scaffold  that  it  was  insufficient  to  sustain  and  bear 
the  weight  which  the  defendants  placed  thereon,  consisting 
of  brick  and  mortar,  and  placed  there  by  and  under  the 
direction  of  the  defendants,  all  of  which  it  was  the  duty  of 
said  defendants  to  know,  and  which  they  could  and  might 
have  known  by  the  exercise  of  ordinaiy  care,  prudence,  and 
caution. 

That  while  the  plaintiff  was  on  said  scaffold,  engaged  in 
laying  brick  under  the  order  and  direction  of  said  defend- 
ants, said  scaffold,  by  reason  of  the  weak,  insufficient,  and 
careless  manner  in  which  it  was  constructed,  as  above  al- 
leged, broke,  gave  way,  and  fell,  and  precipitated  the  plaint- 
iff to  the  ground,  a  distance  of  thirty-five  feet;  that  as  a 
result  of  said  falling  of  said  scaffold,  and  this  plaintiff  fall- 
ing with  the  same,  his  right  arm  was  broken,  crushed, 
bruised,  and  mangled  in  such  a  manner  that  the  same  had 
to  be  and  was  amputated  above  the  elbow. 

The  plaintiff  further  alleges,  that  by  reason  of  said  fidl 
above  described  his  right  1^  was  badly  fractured,  sprained, 
^nd  bruised,  which  has  ever  since  caused  him  great  pain, 
trouble,  and  expense,  and  as  a  result  thereof  said  1^  is 
permanently  disabled. 
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Plaintiff  further  alleges  that  by  reason  of  his  said  inja- 
rieSy  as  above  described,  he  is  forever  unable  and  unfit  to 
follow  and  labor  at  his  said  trade ;  that  he  could  and  did 
earn  thereat  the  sum  of  four  dollars  and  fifty  cents  ($4.50) 
per  day ;  that  at  the  time  of  the  said  accident  he  was  thirty- 
six  years  of  age,  and  that  his  ability  to  earn  a  living  at 
laboring  at  his  trade  or  any  other  manual  labor  for  the  re- 
mainder of  his  life  is  very  much  impaired,  if  not  totally 
destroyed. 

Plaintiff  further  allies,  that  by  reason  of  said  injuries 
so  received  he  was  confined  to  his  bed  for  the  period  of  foar 
weeks,  and  that  he  experienced  great  physical  as  well  as 
mental  suffering. 

That  by  reason  of  said  injuries,  above  described,  he  has 
been  damaged  to  the  amount  of  $10,000  ;  that  he  was  dam- 
aged by  loss  of  time,  so  lost  while  confined  to  his  bed, 
$108;  expenses  nursing,  tbedical  treatment,  etc.,  $100; 
wherefore  plaintiff  demands  judgment  against  said  defend- 
ants for  the  sum  of  $10,208,  his  damages,  and  for  costs  of 
suit. 

To  this  petition  the  defendants  answered  as  follows : 

Tlie  defendants,  for  answer  to  the  plaintiff^s  petition, 
heretofore  filed  herein,  admit  the  allegations  made  in  the 
first  paragraph  of  said  petition,  but  deny  that  it  was  the 
dutv  of  the  said  defendants  to  oversee  the  work  mentioned 
in  said  petition,  or  that  they  had  undertaken  the  general 
supervision  thereof,  but  deny  that,  among  other  things,  they 
erected  and  prepared  the  scaffold  upon  which  the  bricklay- 
ers employed  upon  said  building  worked,  and  supplied 
them  with  mortar  and  material  therefor,  and  aver  that  the 
said  plaintiff,  and  other  bricklayers  and  co-employes  with 
plaintiff,  prepared  and  erected  said  scaffold,  and  also  a 
scaffold  at  the  northwest  comer  of  said  building,  and  placed 
brick  and  mortar  thereon,  and  admit  that  plaintiff  went 
upon  said  scaffold  for  the  purpose  of  laying  brick,  under 
the  defendants'  employment.     And  these  defendants  deny 
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each  and  every  allegation  in  said  petition  contained,  ex* 
oept  as  hereinbefore  expressly  admitted,  and  aver  that  if 
said  last  mentioned  scaffold  was  carelessly  or  negligently 
built,  or  made,  it  was  the  fault  of  said  plaintiff  and  his  said 
co-employes,  and  not  of  these  defendants,  and  that  the  same 
was  not  constructed  pursuant  to  any  order  or  direction  given 
by  these  defendants  on  their  behalf,  and,  if  negligently  and 
nnskillfully  constructed,  these  defendants  were  ignorant 
thereof,  and  aver  that  it  was  the  duty  of  the  plaintiff  to- 
see  that  the  scaffold  was  carefully  and  skillfully  constructed, 
and  of  sufficient  strength  to  support  the  persons  and  mate- 
rials to  be  placed  thereon,  and  that  the  same  was  not  too 
heavily  loaded,  and  that,  if  by  any  fault  or  negligence  itt 
any  of  these  respects  said  scaffold  gave  way  or  fell,  it  was 
the  fault  or  negligence  of  plaintiff,  and  not  of  these  defend- 
ants, or  either  of  them. 

And  these  defendants,  further  answering,  say  that  the 
said  plaintiff's  said  supposed  injury  complained  of  in  said 
petition,  if  any  occurred,  was  not  caused  by  and  did  not  re- 
sult frooQ  any  wrong,  fault,  or  negligence  on  the  part  of 
these  defendants,  or  either  of  them,  or  of  any  person  or 
persons  in  their  employment,  unless  as  above  stated,  but 
was  caused  by  the  wrongful,  careless,  and  n^ligent  conduct 
of  the  said  plaintiff  in  leaping  from  said  platform  over  the 
outer  wall  of  said  building,  and  consequently  falling  upon 
the  ground,  a  distance  of  about  twenty  or  thirty  feet. 

And  these  defendants  further  aver,  that  if  the  plaintiff 
had  exercised  ordinary  care  and  prudence,  no  harm  or  in- 
jury "vould  have  resulted  to  him  from  the  giving  way  and 
falling  of  the  scaffold  upon  which  he  was  at  work  as  afore- 
said, but  that  the  said  injury,  if  any  occurred,  was  the  re* 
suit  of  the  plaintiff's  own  careless,  negligent,  and  improper 
conduct,  as  aforesaid. 

Wherefore,  the  defendants  pray  to  be  dismissed  hence^ 
with  their  costs. 

There  was  a  trial  to  a  jury  with  verdict  for  the  plaint- 
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iff,  in  the  court  below,  for  $625.  The  defendante'  motion 
for  a  new  trial  having  been  overruled,  judgment  was  en- 
tered on  the  verdict,  and  the  defendants  bring  the  canae  to 
this  court  on  the  following  assignment  of  errors : 

1.  That  the  verdict  is  not  sustained  bj  sufficient  evi- 
dence. 

2.  It  is  contrary  to  law  and  the  evidence  before  the  juiy. 

3.  It  is  contrary  to  the  law  and  the  evidence,  and  should 
liave  been  for  the  defendants. 

4.  It  is  contrary  to  the  instructions  of  the  court;  No.  4 
of  its  own  motion,  and  of  No.  8  asked  by  the  defendants. 

6.  Error  in  giving  instructions  Nos.  2,  3,  and  5  of  its 
own  motion. 

6.  In  refusing  to  give  Nob.  3, 5,  and  6  asked  by  defend- 
ants. 

The  facts  in  this  case,  as  they  appear  from  the  record, 
3re,  substantially,  that  the  plaintifis  in  error  were,  in 
August,  1886,  contractors  for  the  erection  of  a  building  on 
O  street  in  this  city.  The  defendant  in  error  was  a  brick- 
layer, who,  with  several  other  bricklayers  and  laborers, 
was  employed  by  the  day  by  the  contractors  in  the  erection 
of  the  walls  of  the  building.  On  the  28th  of  August,  the 
walls  of  the  first  and  second  stories  being  completed,  the 
workmen  and  the  defendant  in  error  were  engaged  in  lay- 
ing the  walls  of  the  third  story,  and  were  at  a  height  of 
ihirty-five  feet  above  ground,  and  five  above  the  second 
etory  joist.  While  the  defendant  was  upon  the  scaffold,  the 
beam-brace,  or  pudlock,  as  it  is  technically  termed  by  wit- 
nesses, upon  which  the  reverse  end  of  the  scaffold  or  plat* 
form  rested,  gave  way,  and  by  the  weight  of  brick,  mor- 
tar, and  a  workman  thereon,  fell  downward,  and  forming 
a  fulcrum  of  the  beam  at  the  center  of  the  scaffolding, 
threw  up  the  end  suddenly  on  which  the  defendant  was 
standing,  precipitating  him  over  the  wall,  and  to  the  ground, 
breaking  an  arm,  which  was  subsequently  amputated,  and 
permanently  injuring  a  foot,  and  causing  other  permanent 


Vol.  28]         JANUARY  TERM,  1890.  553 


Stevent  y.  Howe. 


injuries.  A  deBcription  of  the  scaffolding  from  the  plaint- 
iff in  error's  brief  is  believed  to  be  substantially  correct^  as 
follows : 

The  testimony  disclosed  that  the  scaffold  upon  which  the 
accident  occurred  was  built  along  the  side  of  the  buildings 
beginning  at  one  end  thereof,  and  was  constructed  in  this 
manner: 

The  planks  used  to  cover  the  platform,  and  upon  which 
ihe  brick  and  mortar  were  placed,  and  which  served  as 
standing  room  for  the  men,  were  fourteen  to  sixteen  inches 
wide  and  from  twenty -two  to  twenty-four  feet  in  length. 
These  were  supported  by  what  are  called  by  the  witnesses 
'^  jacks  and  pudlocks.^'  The  jacks  are  constructed  by  af- 
fixing two  2x4  or  2x6  studding  upon  a  cross  piece  with 
braces,  to  serve  as  a  pedestal,  the  studding  being  parallel 
with  each  other  and  a  few  inches  apart,  and  perforated  with 
holes  through  which  iron  pins  are  thrust  for  the  support  of 
the  pudlocks.  In  the  construction  of  the  scaffold  these 
jacks  are  placed  at  a  distance  of  four  and  one-half  to  six 
feet  from  the  brick  wall,  and  pieces  of  2x6  studding  are 
placed  between  the  upright  studding  of  the  jack,  so  that 
one  end  rests  upon  the  iron  pin  and  the  other  is  supported 
by  the  wall  of  the  building ;  these  pieces  are  called  ^^pud- 
locks.'^  This  arrangement  is  made  at  intervals  along  the 
wall,  and  then  the  planks  constituting  the  platform  are 
placed  along  parallel  with  the  wall  and  across  and  resting 
upon  the  pudlocks.  Each  length  of  planks  constituting 
the  platform  is  called  a  ''bent.''  The  testimony  is  that  the 
defendant  in  error  was  working  on  the  north  end  of  the 
north  bent  of  this  platform  along  the  west  side  of  the 
building,  which  at  that  time  consisted  of  two  bents,  when 
the  support  at  the  south  end  of  this  bent,  being  in  the  mid- 
dle of  the  entire  platform,  gave  way,  the  south  end  of  the 
planks,  upon  which  he  was  standing,  falling  violently  down 
under  the  weight  of  the  material  placed  upon  it,  and  throw- 
ing him  over  the  wall,  causing  the  injury  complained  of. 
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I  will  observe  that  the  scaffolding  here  described  is  ea- 
tirely  that  of  the  west  side  of  the  buildings  composed  of 
two  or  more  lengths  of  plank;  but  we  have  to  deal  only 
with  the  the  northern  lengths  of  the  planks. 

Upon  most  or  all  of  the  following  &cts  there  is  a  con- 
flict of  testimony.  It  is  the  theory  of  the  plaintiff  below 
that  the  fall  of  the  scaffold  and  resultant  injury  were  caused 
by  the  defective  construction  or  material  of  the  scaffold,  or 
both.  The  defendants  below  invoke  the  doctrine  expressed 
in  the  phrase  ^'  fellow-servants  or  co-employes/'  and  con- 
tend that  if  there  was  a  defect  in  the  material,  or  the  con- 
struction, of  the  scaffolding,  it  was  caused  by  the  negligence 
of  the  fellow-servants  of  the  plaintiff,  of  which  he  took 
the  risk  when  he  engaged  and  continued  in  the  employment 
of  defendants. 

The  plaintiff  testified  on  the  trial  that  he  had  been  en- 
gaged at  masonry  and  bricklaying  for  twenty  years  and 
understood  the  rules  and  customs  of  the  trade;  that  it  was 
not  the  usual  custom  for  bricklayers  to  have  anything  to 
do  with  the  erection  of  the  scaffolding,  though  he  had,  on 
some  occasions,  departed  from  that  custom  and  assisted  in 
the  erection ;  that  it  was  the  nearly  universal  custom  for 
the  scaffold  to  be  put  up  by  laborers,  under  the  supervision 
of  the  foreman  of  the  work,  or  of  the  contractor,  where  no 
other  foreman  had  charge.  He  testified  that  this  scaffold 
which  broke  down  was  ei'ected  while  he  was  at  work  on  the 
east  wall  with  his  back  towards  the  scaffold ;  that  on  the 
day  of  the  casualty,  about  1  P.  M.,  he  was  directed  by  one 
of  the  contractors  to  go  to  work  upon  that  scaffold  and 
*' start  his  lead,''  which  he  did. 

He  had  on  a  previous  cross-examination  given  a  de- 
scription of  the  usual  manner  of  constructing  scaffolds,  but 
as  it  consisted  largely  of  questions  put  by  counsel,  ilhis- 
trated  by  books  on  a  table,  it  is,  without  diagrams  of  the 
illustrations,  hardly  useful  or  intelligible.  But  from  it  all 
I  make  out  that  this  scaffolding  rested  upon  pudloeks, 
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most  of  which  were  2x6  [inches],  bat  one  of  which  was 
2x4^  and  that  he  observed  this  discrepancy  upon  going 
upon  the  platform,  and  that  he  said  nothing  about  it. 

It  was  the  opinion  of  all  the  witnesses,  and  seems  con- 
ceded, that  a  pudlock  of  sound  lumber,  free  of  knots,  two 
bj  six  inches,  is  safe,  and  sufficient  for  scaffolding  of  the 
kind ;  but  it  may  be  stated  as  the  opinion  of  the  witnesses 
that  one  only  two  by  four  is,  prima  facie,  unsafe  fur  its  uses. 

The  witness  further  testified  that  up  to  the  time  of  his 
injury  Henry  Stevens,  one  of  the  contractors,  had  the  gen- 
eral management  and  supervision  of  the  work;  that  no 
other  foremen  was  employed ;  that  it  was  their  custom  to 
look  afler  their  own  work;  that  this  scaffold  was,  to  the 
best  of  his  knowledge,  put  up  by  two  laborers  employed 
by  defendants,  Frank  Gathers  and  Hiram  White,  and  that 
defendants  were  there  superintending  its  construction ;  that 
he  could  not  say  that  he  saw  them  do  any  work  with  their 
hands  more  than  that  of  instructing  the  men,  but  they  were 
there  superintending  the  construction  of  the  scaffold.  In 
reply  to  the  question,  "  You  may  state  if  you  knew  the 
scaffold  was  defective  when  you  went  upon  it,"  under  ob- 
jections and  exception  he  answered  that  he  did  not  know 
that  it  was  not  sufficient  to  hold  him  or  he  should  not  have 
gone  on  it. 

John  G.  Wright,  a  witness  for  plaintiff,  testified  that  he 
had  been  engaged  in  laying  brick  since  the  year  1864;  that 
on  the  day  of  the  accident  to  plaintiff  he  was  working  on  the 
walls  of  the  building;  that  he  saw  the  scaffold  before  the 
plaintiff  went  on  it,  and  had  gone  down  off  the  scaffold  for  a 
purpose  and  was  returning  when  he  saw  a  point  under  the 
joint  of  the  planks  of  the  scaffold  which  looked  to  be  weak; 
that  he  spoke  to  a  workman,  telling  him  that  he  had  better 
put  in  another  pudlock  before  any  one  goes  on  there;  that 
Edward  Stevens  was  directing  them  in  putting  up  more 
scaffolding,  and  that  Henry  Stevens  had  the  supervision  of 
the  brick  work,  but  that  this  Saturday  he  thought  Ned 
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was  the  man  there.  The  witness  also  described  the  man- 
ner in  which  the  scaffold  was  built,  but  as  he  seems  to  have 
exemplified  his  description  largely  by  gesticulations  it  is 
not  practicable  to  quote  it.  He  testified^  however,  ''that 
Mr.  Stevens  was  building  them.'' 

To  the  question,  ^' What  was  the  sise  of  the  pudlocks?'' 
he  answered,  "  I  think  two  by  six,  except  one  under  the 

by  four,  but  his  recollection  was  that,  for  the  reason  that 
he  had  called  attention  to  it^  This  was  a  little  while  before 
plaintiff  went  upon  it.  That  he  was  not  looking  at  the  scaf- 
fold when  it  fell,  but  was  facing  the  opposite  way.  To  the 
question,  ^^  State  the  appearance  after  you  heard  and  observed 
die  crash,''  he  answered,  ''  first  I  saw  the  plank  going  up. 
I  judged  from  the  appearance  of  Howe  that  he  had  turned 
round  to  take  a  trowel  of  mortar  from  the  board  and  was 
passing  to  the  north  toward  his  work,  and  my  recollection 
is  that  at  the  time  he  went  over,  the  plank  he  had  his  foot 
on  went  up  and  turned  him  over  towards  the  wall." 

Q.  Was  anybody  else  on  the  scaffold  ? 

A.  Haass  was  near  the  point  where  the  pudlock  was. 

Q.  Did  you  see  Howe  fall  ? 

A.  I  saw  him  go  over  the  wall* 

The  remainder  of  the  witness's  testimony  in  chief  was  di- 
rected to  the  defendant  in  error's  condition  after  his  injuiy. 
On  cross-examination  he  testified  : 

Q.  Which  one  of  the  Stevens  brothers  was  present  that 
day. 

A.  Ned.     *     *     * 

Q.  Was  the  scaffold  constructed  to  appear  in  a  work- 
man liko  manner? 

A.  Tiiere  was  nothing  wrong  with  the  scaffold  that  I 
know  of  except  that  weak  point,  weak  pudlock. 

Q.  At  that  time  had  the  scaffold  been  loaded  with  ma- 
terial, when  you  saw  this  weak  point? 

A.  Yes.  • 
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Q.  What  was  the  weakness;  what  trouble  was  there? 

A.  The  pudlock  there  was  two  by  four  inches. 

Q.  Was  there  any  great  quantity  of  material  piled  up 
there  which  indicated  that  it  was  bad  ? 

A.  The  scaffold  was  considerably  well  loaded  with  brick 
and  mortar  boards — with  brick  at  least. 

Q.  If  the  pudlock  had  been  two  by  six  inches  it  would 
have  been  safe? 

A.  Yes,  if  it  was  a  good  sound  two  by  six. 

Hiram  White,  a  witness  for  plaintiff,  testified  that  he 
was  employed  by  defendants  in  August,  1886,  and  had 
been  wheeling  brick  on  the  day  in  qu  istion,  ^'  that  they  got 
in  a  hurry,  the  bricklayers  having  caught  up  with  them; 
they  commenced  rushing  business,  and  he  was  sent  to  help 
Frank  Gathers  put  up  the  scaffold.'' 

Q.  Who  sent  you? 

A.  One  of  the  Stevens.  I  had  it  in  my  mind  that  it 
was  Harry,  but  don't  know  positively  whether  it  was  or 
not. 

Q.  What  did  he  say  to  you  ? 

A.  To  go  and  help  Frank  get  the  scaffold  up;  and  I  gcL 

Q.  What  did  you  do? 

A.  Helped  to  put  the  pudlocks  in,  and  to  put  the  boards 
on.  We  had  substantially  put  in  the  pudlocks,  and  did 
not  have  enough  to  make  them  solid,  and  they  were  set  up 
one  at  each  end  of  the  planks,  and  we  put  something  on 
the  two  by  fours  to  make  them  center. 

Q.  Who  told  you  to  do  this? 

A.  Stevens. 

Q.  Was  he  there? 

A.  Right  around  the  scaffold  we  were  putting  up,  all 
the  time. 

Q.  What  did  he  say  ? 

A.  He  told  us  to  rush. 

Q.  What  did  you  say  to  him  about  the  scaffold  being 
defective? 
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A.  I  don't  know ;  after  we  got  the  oenter  piece  put  in, 
and  the  two  by  sixes  in  the  wall,  the  two  by  four  was  stand- 
ing up,  and  we  put  an  inch  piece  on  the  inside  and  nailed 
it  on  the  center,  on  the  inside  of  this  standing  up  piece. 
I  told  him,  and  have  forgotten  the  man  who  was  putting 
mortar  on  there,  I  told  him  that  was  a  pretty  frail  looking 
thing  anyway  to  put  that  stuff  up ;  he  told  me  to  hurry 
off  there,  and  get  the  other  up.  We  had  two  lengths  up 
and  were  starting  the  third.  I  was  standing  on  the  second 
bent  when  it  broke  off,  this  thing  nailed  on  busted  off.  Howe 
was  standing  on  the  end  of  the  plank  on  the  corner,  and 
it  threw  him  up  about  two  feet,  he  went  up  and  came  down 
outside  the  wall.  I  saw  him  going,  saw  his  hands  out  I 
was  on  the  incline  going  down,  and  jumped  back  on  ilie 
other  bent,  not  very  far,  for  I  was  standing  right  on  the 
end  of  the  plank. 

Q.  Tell  what  the  planks  did  on  which  Howe  was  stand- 
ing. 

A.  The  end  towards  me  went  down  as  the  other  end 
went  up,  and  Howe  went  up,  and  went  down  on  the  other 
side. 

Q.  Which  one  of  the  defendants  was  it,  if  you  know? 

A.  I  thought  it  was  Harry,  but  am  not  positive  whedier 
it  was  him  or  Ed.  He  had  been  there,  as  he  had  been 
bossing  the  job  all  along. 

Q.  Harry  was  there  ? 

A.  Yes,  sir ;  I  thought  that  was  Harry.  I  was  pretfy 
sure  when  I  came  up  here  that  Harry  was  the  man,  but  I 
won't  say  whether  he  was  or  not — ^am  not  positive  which 
one  it  was,  but  it  was  one  or  the.  other. 

Q.  Who  had  the  supervision  and  control  of  the  job? 

A.  Harry  started  it,  I  am  pretty  sure;  he  was  there 
most,  I  think. 

Q.  Were  they  doing  the  bossing  there? 

A.  They  were ;  they  bossed  me  anyway.  I  don't  know 
whether  Ed  was  bossing  then,  or  not. 
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The  mofit  of  the  forgoing  testimonj  tending  to  prove 
that  the  cause  of  the  injury  was  an  insufficient  pudlock  in 
the  erection  of  the  scaffolding  was  contradicted  by  that  of 
the  plaintiffs  in  error^  and  of  Frank  Gathers  on  their  be- 
half. It  may  be  observed^  however,  that  tLeir  testimony 
sn^ests  no  other  cause  for  the  falling  of  the  scaffold,  or 
the  injury  to  the  defendant  in  error. 

The  evidence  as  to  the  superintendence  and  supervision 
of  the  work  by  the  plaintiffs  in  error,  or  either  of  them, 
or  the  erection  of  the  scaffolding  which  gave  way,  is  some- 
what conflicting,  and  in  doubt;  yet  upon  a  view  of  all  the 
testimony  it  was  competent  for  the  jury  to  find  that  the 
scaffold  was  erected  under  the  immediate  direction  and 
orders  of  the  plaintiffs  in  error,  or  one  of  them. 

The  plaintiffs  in  error  complain  of  the  refusal  of  the 
court  below  to  give  the  third,  fifth,  and  sixth  instructions 
requested,  as  follows : 

^*  III.  That  the  plaintiff,  in  undertaking  the  labor  and 
service  in  which  he  was  engaged  at  the  time  of  the  accident, 
as  a  part  of  his  employment  took  upon  himself  the  risks 
ordinarily  incident  to  such  employment  and  assumed  for 
himself  any  accident  which  results  from  the  negligence  on 
the  part  of  other  persons  employed  like  himself  in  the 
same  kind  of^service.  If  you  shall  therefore  find  that 
the  injury  was  incurred  by  or  through  the  negligence  of  a 
fellow-workman  employed  in  the  like  service  with  him,  then 
he  cannot  recover.  (Refused,  and  excepted  to  by  defend- 
ants.) 

"V.  That  when  several  persons  are  employed  in  the 
conduct  of  one  common  enterprise  or  undertaking,  and  the 
safety  of  each  depends  much  on  the  care  and  skill  with 
which  each  other  shall  perform  his  appropriate  duty,  each 
18  an  observer  of  the  conduct  of  the  other,  and  can  give 
notice  of  any  misconduct,  incapacity,  or  neglect  of  duty,  and 
leave  the  service  if  the  common  employer  will  not  take  such 
precautions  and  employ  such  agents  as  the  safety  of  the 
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whole  party  may  require.  If  you  shall  fiud  from  the  evi- 
dence that  the  plaintiff  had  the  same  opportunity  as  any  other 
workman,  or  the  defendants,  to  judge  of  the  proper  con- 
struction of  the  scaffolding  or  of  the  material  used,  and, 
notwithstanding  this  fact,  that  he  still  went  upon  the  scaf- 
folding and  is  injured,  the  injury  in  such  case  is  one  whidi 
the  injured  must  bear  himself.     (Refused,  and  excepted  to.) 

^^  YI.  That  if  the  injury  in  such  case  was  such  an  injury 
for  which  the  law  does  not  provide  a  remedy  against  the 
defendants,  you  are  instructed  to  return  a  verdict  for  the  de- 
fendants.    (Refused,  and  excepted  to.)  '^ 

The  following  instructions  appear  to  have  been  given  by 
the  court  of  its  own  motion ; 

'*  I.  That  in  August,  1886,  the  defendants  were  oontraot^ 
ors  erecting  a  building  on  O  street,  and  the  plaintiff  was  a 
brick  mason  employed  by  defendants  on  the  building;  that 
while  the  plaintiff  was  at  work  the  defendants  had  built  a 
scaffold  upon  the  west  wall  and  ordered  the  plaintiff  to  go  to 
work  thereon ;  that  defendant  carelessly  erected,  constructed 
and  prepared  said  scaffold,  and  that  it  was  insufiScient  for 
the  purpose  for  which  it  was  built,  which  defendants  could 
and  might  have  known  by  the  ezerciae  of  ordinary  care 
and  prudence ;  that  while  plaintiff  was  laboring  upon  said 
scaffold,  the  scaffold  broke  and  the  plaintiff  was  thrown 
over  the  wall  and  injured  by  the  breaking  of  his  arm  and 
leg;  that  by  reason  thereof,  by  loss  of  time,  incapadty  to 
labor,  expenses  incurred  and  pain  endured,  plaintiff  has 
been  damaged  in  the  sum  of  $14,208.^' 

The  defendants  in  their  answer  admit  being  oontractorsy 
engaged  in  the  construction  of  a  building  and  of  employ- 
ing the  plaintiff.  Defendants  deny  that  they  built  the 
scaffold,  but  allege  that  the  plaintiff  and  other  co-employes 
built  said  scaffold,  and  if  the  same  was  carelessly  and  neg- 
ligently built,  it  was  the  fault  of  the  plaintiff  and  their  co- 
employes  and  not  the  defendants,  and  the  same  was  not 
constructed  under  any  direction  of  the  defendants,  and  if  so 
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built,  defendants  were  ignorant  of  the  fact;  that  plaintiff, 
bj  the  exercise  of  ordinary  care  and  prudence,  could  have 
avoided  any  injury,  and  that  the  injury  was  the  result  of 
the  plaintiff's  own  careless,  negligent,  and  improper  con- 
duct; and  defendants  deny  each  and  every  allegation  of  the 
petition,  except  as  above  admitted. 

The  reply  to  the  answer  is  a  general  denial. 

"II.  The  burden  of  the  proof  is  upon  the  plaintiff,  of 
every  material  allegation  of  his  petition  by  a  preponder- 
ance of  the  evidence.  The  gist  of  this  action  is  the  alleged 
negligence  of  the  defendants  in  the  construction  of  the  scaf- 
fold, and  upon  your  finding  upon  the  question  of  n^ligence 
this  case  will  depend. 

''  III.  If  you  find  from  the  evidence  that  the  defendants,. 
or  either  of  them,  constructed  the  scaffold,  or  knew  of  the 
manner  in  which  it  was  constructed,  and  you  further  find 
that  the  scaffold  was  constructed  in  a  careless  and  n^ligent 
manner,  so  as  to  render  the  same  unsafe  by  reason  of  the 
carelessness  of  construction,  or  apparent  weakness  of  the 
material  employed,  and  that  the  plaintiff  was  not  guilty  of 
n^ligence  on  his  part,  your  verdict  should  be  for  the 
plaintiff. 

"IV.  If  you  find  from  the  evidence  that  the  defend- 
ants, nor  either  of  them,  constructed,  nor  aided  in  the 
construction  of  the  scaffold,  nor  knew  of  the  manner  in 
which  it  was  constructed  before  the  injury,  but  that  the 
scaffold  was  constructed  by  some  co-employes  of  the  plaint* 
iff,  and  that  the  defendants  employed  competent  men,  who 
built  the  scaffold  and  furnished  proper  and  safe  material 
for  the  same,  then  the  plaintiff  cannot  recover  and  your 
verdict  should  be  for  the  defendants. 

"V.  If  yon  find  for  the  plaintiff,  you  should  allow  such 
compensation  as  to  you,  under  the  evidence,  shall  seem 
proper  for  the  loss  of  arm  and  other  injuries  proven,  if  any, 
taking  into  account  the  decrease  in  plaintiff's  ability  to  earn 
money,  his  loss  of  time,  his  expenses  incurred  by  reason  of 
36 
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the  injury,  his  pain  and  suffering,  his  expectancy  of  li^ 
and  allow  such  sum  as  would  compensate  the  plaintiff  for 
the  injury,  but  you  should  not  allow  vindictiye  or  puni- 
tive damages.  If  on  the  other  hand  you  find  for  the  de- 
fendants, your  verdict  should  be  simply  a  general  finding 
for  the  defendants." 

The  following  were  given  on  the  motion  of  defendants : 
'^  I.  The  jury  are  instructed  that  the  plaintiff  must  re- 
cover, if  at  all,  upon  proof  which  by  preponderance  of  the 
evidence  satisfies  them  that  the  allegations  of  the  petition  are 
true  as  to  the  manner  in  which  he  received  his  injury.  The 
charge  is  that  of  negligence  against  the  defendants.  It 
is  not  enough  for  the  plaintiff  to  show  that  he  has  sus- 
tained an  injury,  but  must  show  in  addition  that  the  injury 
resulted  by  and  through  the  n^ligence  of  the  defendants  in 
and  about  the  erection  and  construction  of  the  scaffolding, 
and  that  he  himself  had  not  done  any  act  not  to  be  done^ 
nor  omitted  any  which  should  have  been  performed  which 
contributed  in  any  way  to  the  happening  of  the  accident. 

^^11.  The  fact  that  plaintiff  is  injured  is  only  one  of 
a  series  of  facts  to  be  established  by  a  preponderance  of 
the  proof.  The  petition  charges  the  defendants  with  neg- 
ligence. In  determining  whether  or  not  the  defendants 
have  been  guilty  of  negligence,  you  are  to  consider  the 
business  in  which  they  were  at  the  time  engaged,  and  that 
of  the  plaintiff,  and  the  circumstances  under  which  the 
parties  at  the  time  were  acting.  If  you  shall  believe  from 
the  evidence  that  the  defendants  were  contractors  and  build- 
ers, who  had  charge  of  the  erection  of  the  building  at  the 
time  and  place  mentioned  in  the  petition,  and  ^at  the 
plaintiff  was  one  of  the  bricklayers  and  builders  engaged 
by  them  and  in  their  service,  and  if  you  shall  further  be- 
lieve from  the  evidence  that  the  plaintiff  was  at  the  time  a 
man  skilled  in  his  business  and  of  many  years'  experience^ 
and  familiar  with  the  ordinary  methods  of  constructing 
and  working  upon  and  about  scaffolding,  and  if  you  shall 


Vol.  28]         JANUARY  TERM,  1890.  663 


SteTena  t.  Howt. 


fiirther  find  from  the  evidence  that  at  that  time  the  de- 
fendants had  employed  one  Frank  Gathers  to  baild  and 
oonstruct  the  scaffolding  for  the  ilse  of  the  bricklayers  and 
masons  at  work  upon  the  buildings  and  that  said  scaffold 
builder  was  a  competent  person,  and  had  been  engaged  as 
such  in  company  with  the  plaintiff  and  the  other  work- 
men upon  the  building,  then  in  such  case  the  scaffold 
builder  was  a  fellow- workman  of  the  plaintiff  within  the 
meaning  of  the  law,  for  whose  neglect  in  the  line  of  his 
duty  defendants  would  not  be  liable  to  plaintiff,  unless 
you  believe  from  the  evidence  that  the  defendants  them- 
selves had  directed  such  scaffold  builder  to  perform  the  act 
from  which  the  injury  had  resulted,  and  had  directed  the 
plaintiff  to  go  upon  the  scaffold  with  notice  to  them 
of 'such  defect  therein,  unless  you  further  believe  that  the 
materialB  fhrnisbed  by  the  defendanta  were  not  reaaonably 
safe,  or  unless  the  defendants  then  knew  that  the  materials 
by  them  so  furnished  for  such  use  were  insufficient  and 
unsafe. 

'^  rV.  That  the  defendants  were  bound  to  use  ordinary 
care  in  providing  suitable  materials  and  proper  persons  to 
perform  the  work  in  which  the  plaintiff  was  at  that  time 
engaged ;  and  if  you  shall  believe  from  the  evidence  that 
the  defendants  had  provided  reasonably  safe  and  suitable 
material  for  the  building  of  scaffolding,  and  a  reasonably 
prudent  and  competent  person  to  construct  such  scaffold- 
ing, then  the  defendants  would  not  be  liable  if  through 
neglect  or  oversight  of  the  scaffold  builder  such  scaffold 
was  in  fact  insufficiently  constructed ;  but  you  will  ex- 
amine the  evidence  with  reference  to  whether  the  fault  in 
the  scaffolding  was  one  growing  out  of  insufficient  mate- 
rial or  insufficient  workmanship.  If  you  shall  find  from 
the  evidence  that  the  injury  resulted  from  the  breaking*  of 
one  of  the  pndlocks,  then  you  will  ascertain  from  the  evi- 
dence whether  or  not  the  pudlock  in  question  was  one  such 
as  was  usually  and  ordinarily  used  in  and  about  such  work. 
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and  if  it  was,  the  defendants  would  not  be  liable  because 
of  its  breakage,  unless  they  had  notice  and  knowledge  of 
some  defect  therein.  If  it  was  apparently  of  good  mate- 
rial and  of  the  usual  kind  used  in  such  work,  then  they 
are  not  liable,  although  through  some  unknown  reason  the 
same  might  have  broken ;  and  in  such  case,  upon  such 
finding,  your  verdict  should  be  for  the  defendants. 

''YIII.  That  if  you  are  satisfied  that  the  plaintiff,  be- 
fore going  upon  the  scaffolding,  observed  that  one  of  the 
braces,  or,  in  the  language  of  the  witnesses,  pudloda, 
was  a  two  by  four  when  it  should  have  been  a  two  by  six, 
and  that  in  his  judgment  at  that  time  a  two  by  four  was 
insufficient,  and,  notwithstanding  such  knowledge  and  im- 
pression, the  plaintiff  nevertheless  went  upon  the  scaffold, 
and  that  thesaid  brace  or  pudlock  broke  in  consequence  of  its 
insufficiency  for  the  purposes  intended,  that  in  such  case  the 
plaintiff  took  the  risk,  with  full  knowledge,  into  his  own 
hands,  he  cannot  recover,  and  your  verdict  should  be  for 
the  defendants/' 

Considering  these  instructions  with  each  other  as  a  whole 
it  appears  to  me  that  the  jury  were  sufficiently  and  prop- 
erly instructed  upon  the  issues  of  fact,  and  the  law  of  the 
case.  I  speak  specially  in  reference  to  the  point  to  which 
the  plaintiffs  in  error  cite  authorities  to  the  proposition 
that  if  the  injury  was  caused  by  the  negligent  or  unskillful 
conduct  of  any  of  the  other  men  employed  as  bricklayers 
or  laborers  on  the  building,  then,  being  co-employes  of  the 
defendant  in  error,  injury,  through  their  unskillful  or  ne^ 
ligent  conduct  on  the  work,  was  one  of  the  risks  and  perils 
of  life  necessarily  incident  to  the  trade  and  service  in  which 
he  was  employed,  and  the  consequences  of  which  he  must 
bear  alone.  Eliminating  the  qualifying  word  ''unskilU 
ful"  from  the  proposition,  and,  as  I  believe,  it  fairly  states 
the  law  applicable  to  one  view  of  the  evidence  in  the  case, 
and  this  view  is  sufficiently  met  in  the  fourth  instruction 
of  the  court  of  its  own  motion,  I  will  add  that  sufficient 
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fiicts  to  bring  the  case  within  that  instruction  were  testified 
to  by  the  defendants  and  the  witness  Gathers.  But  if,  on 
the  other  hand^  one  or  both  defendants  as  contractors  were 
usually  present  at  the  work,  superintending  and  directing 
the  masons  and  laborers,  and  the  manner  and  use  of  ma- 
terial in  the  oonstruction  of  the  scaffolding,  and  actually 
gave  directions  and  superintended  the  defective  scaffold, 
and  personally  directed  the  injured  party  to  go  upon  it  and 
follow  his  work,  then  the  question  of  "co-employes"  be- 
comes foreign  and  inapplicable.  It  then  becomes  the  de- 
fendants' own  negligence  which  caused  the  injury  (if  in  the 
opinion  of  the  jury  it  was  caused  by  a  defective  scaffold), 
and  for  the  n^ligence  of  one  employe  another  takes  no 
risk. 

This  view  was,  as  I  conceive,  fairly  presented  by  the 
court  in  its  instruction.  The  doctrine  of  contributory  n^- 
ligence  was  presented  to  the  jury  in  the  eighth  instruction 
on  request  of  defendants,  and  being  thus  submitted,  the 
question  whether  the  party  complaining  was  guilty  or  not 
of  contributory  n^ligence  was  one  to  be  left  to  the  jury. 
{Orleans  Village  v.  Perry,  24  Neb.,  831.) 

As  to  the  eighth  instruction,  I  will  observe  that  it  goes 
as  far,  when  applied  to  the  evidence  in  the  case,  as  it  was 
prudent  for  the  court  to  instruct  in  favor  of  the  plaintiffs 
in  error. 

It  will  be  conceded  that  the  primary  cause  of  injury  is 
not  very  clearly  located  by  the  testimony.  It  is  certain 
that  it  was  the  result  of  the  giving  away  of  the  support 
and  the  falling  of  the  scaffold,  causing  the  injured  party  to 
be  thrown  over  the  wall,  and  to  fall  from  a  height  of  thirty- 
five  feet. 

Whatever  contributed  to  the  insufSciency  of  the  support 
and  caused  it  to  give  way  was  the  undoubted  cause  of  the 
injury.  There  is  evidence  tending  to  prove  that  the  scaf- 
fold at  the  point  of  weak  support  was  overloaded ;  but 
there  is  no  testimony  tending  to  prove  that  the  weight  was 
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sufficient  to  break  down  a  scaffold  of  that  kind  if  properly 
constructed  of  proper  material.  There  is  further  evideDce 
that  the  scaffold  was  not  constructed  in  the  usual,  work- 
manlike manner,  of  material  of  proper  strength  and  di- 
mensions required  for  the  purpose.  This  eTidenoe  being 
before  the  jury,  and,  as  we  have  seen,  submitted  to  their 
consideration  by  careful  instructions  from  the  court,  it  is 
believed  that  no  sufficient  objections  to  the  finding  and 
verdict  of  the  jury  have  been  shown. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


Weibz  &  Mall  Ck).  v.  Davby  et  al. 

[Filed  Jabtuaby  28, 1890.] 

1.  Partnership:  Aotioh  by:  PErmoK.  A  petition  in  which  tin 
plaintiffs  are  set  ont  and  described  as  '*  Weiss  &  MaU  Oo.|  • 
partnerahip  doing  business  in  the  state  of  Iowa,"  kdd,  bad,  od 
motion  to  dismiss. 

Error  to  the  district  court  for  Dakota  county.  Tried 
below  before  Norris,  J. 

Wigton  &  Lohr,  and  Fair  &  EvanSy  for  plaintiff  in  error: 

While  it  is  true  that,  under  section  24  of  the  Code,  the 
action  should  have  been  brought  in  the  individual  names 
of  the  partners,  yet  the  mistake  was  one  of  form  only,  and 
the  rights  of  defendants  were  in  noway  prejudiced.  More- 
over, a  plea  in  abatement,  not  a  motion  to  dismiss,  is  the 
proper  remedy.  {Smelt  v.  Knapp,  16  Neb.,  53 ;  Oilman  v, 
Cosgrove,  22  Cal.,  367 ;  HUe  v.  Hunton,  20  Mo.,  286 ;  I(^ 
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ler  V.  WWiamSy  62  Id.^  403 ;  Haakina  v.  AlcoU,  13  Ohio  St., 
210 ;  Porter  v.  Oremm,  10  S.  &  R.  [Pa,],  267 ;  Downer 
V.  Morrison^  2  Gratt.  [Va.],  255 ;  Hawe8,,Parties,  sec,  88 ; 
Maxwell,  PL  &  Pr,  [5th  Ed.],  176;  Chitty,  PI.,  248, 
451.)  There  is  enough  in  the  allegation  to  give  defendants 
notice  of  the  capacity  of  plaintiff  to  sue  in  the  firm  name, 
and  a  motion  to  make  more  specific  would  perhaps  have 
been  proper.  {Jansen  v.  Mundt^  20  Neb.,  323.)  The  Code 
should  be  liberally  construed  in  order  that  substantial  jus- 
tice may  be  done.  (Code,  sec.  1 ;  State  v.  BvmM,  17  Neb., 
204.) 

Jay  Bro8.,  contra: 

In  order  to  entitle  a  firm  to  bring  an  action,  the  name  of 
each  of  its  members  must  be  pleaded,  or  it  must  be  shown 
that  the  firm  is  doing  business  in  this  state.  (Code,  sec.  24 ; 
B.  &  M.  B.  Co.  V.  Dick,  7  Neb.,  242 ;  Soofield  v.  State  Nat. 
Bank,  9  Id,,  316 ;  King  v.  Bell,  13  Id.,  409 ;  Leach  v.  Mil- 
bum  Wagon  Co.,  14  Id.,  106 ;  Haskina  v,  Alcoit,  13  Ohio 
St,  217.)  In  SmeU  v.  Knapp,  the  objection  was  raised  by 
a  plea  to  the  jurisdiction,  not  by  a  motion  to  dismiss.  Be- 
sides, the  latter  motion  has  the  same  effect  as  a  plea  in 
abatement,  and  even  if  defective,  was  good  enough  for  such 
a  petition, 

Cobb,  Ch.  J. 

The  plaintiff  in  error  brought  suit  under  the  name  of 
Weisz  &  Mall  Co.,  March  25,  1889,  before  E.  B.  Wilson, 
county  judge,  to  recover  the  balance  of  its  account  as  com- 
mission merchants,  of  $80,  against  Davey  &  Barry,  defend- 
ants. 

The  defendants  appeared  June  17  following  and  '^  moved 
the  court  to  dismiss  the  action  for  the  reason  that  the 
plaintiff  had  not  set  out  the  names  of  the  partners  in  the 
plaintiff's  company .'' 
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This  motion  was  OTerruIedy  and  judgment  rendered  for 
ihe  plaintiff. 

The  defendants  removed  the  proceedings  to  the  district 
ooart  bj  petition  in  error,  and  on  July  10,  following,  the 
Judgment  of  the  oountj  judge  was  reversed  and  the  cause 
dismissed  at  plaintiff^s  costs.  The  plaintiff  in  error  now 
brings  the  cause  to  this  oourty  and  assigns  the  following 
errors  of  the  district  court : 

1.  In  sustaining  the  petition  in  error. 

2.  In  overruling  the  decision  of  the  county  judge  in 
overruling  the  defendants'  motion  to  dismiss  the  action  for 
reasons  stated. 

The  plaintiffs  in  error,  in  the  brief  of  counsel,  frankly 
julmit  that,  being  an  unincorporated  company,  organised 
to  do  business  and  doing  business  in  the  state  of  Iowa,  and 
not  in  the  state  of  Nebraska,  the  case  is  not  within  the 
provisions  of  section  24  of  the  Civil  Code.  They  also 
concede  that  the  bill  of  particulars  was  defective  in  not  set- 
ting out  the  names  of  the  persons  constituting  the  plaintiff 
firm.  But  they  contend  that  that  defect  could  not  be  taken 
advantage  of  by  motion,  but  only  by  answer  in  the  natore 
of  a  plea  in  abatement. 

It  was  sought  by  an  early  statute  of  Indiana  to  dis- 
pense with  the  use  of  formal  declarations  in  actions  at  law 
in  that  state,  and  the  statute  provided  that  in  lieu  of  a 
declaration  in  an  action  on  a  promissory  note,  it  would  be 
49ufficient  to  present  and  file  such  note,  or  a  copy  thereof. 
Under  that  statute  the  case  of  Hays  d  oL  v,  Lanier  d  aL, 
S  Blackf.  (Ind.),  322,  was  prosecuted. 

Under  said  statute  a  company  of  merchants  trading  in 
the  name  and  style  of  Stapp,  Lanier  &  Co.  brought  the 
action  there  considered,  without  a  declaration,  against 
James  W.  Hays  and  Thomas  Heck,  merchants  trading 
under  the  style  and  firm  of  Hays  &  Heck,  and  John 
Wheatly,  upon  a  promissory  note  in  these  words  and 
figures: 
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"$374.73. 

"Three  months  afler  date  we,  or  either  of  us,  promise 
to  pay  Stapp,  Lanier  &  Co.  three  hundred  and  seventy- 
four  dollars  and  seventy-three  cents,  with  interest  from 
date,  for  value  received.  Hays  &  Heck. 

"  John  Whbatly." 

A  writ  was  issued  accordingly  and  served  on  the  defend- 
ants, who  appeared  and  moved  to  quash  the  writ,  which  was 
overruled^  They  then  filed  a  general  demurrer,  which  was 
also  overruled,  and  a  final  judgment  rendered,  that  Stapp, 
Lanier  &  Co.  recover,  etc  On  error  to  the  supreme  court 
the  judgment  was  reversed. 

The  court  in  the  opinion  said:  "There  is  no  principle 
more  certainly  and  satisfactorily  settled  than  that  in  all 
actions  the  writ  and  declaration  must  both  set  forth  ac- 
curately the  Christian  and  surname  of  each  defendant,  un- 
less the  party  is  a  corporation  known  to  the  law  by  an 
artificial  name,  and  is  authorized  to  sue  and  be  sued  in  such 
corporate  name.  This  rule  of  law  and  practice  is  sustained 
by  reason  and  justice,  and  the  highest  authorities.  Li  the 
case  now  before  us,  the  defendants  in  error  are  not  a  cor- 
poration known  to  the  law  by  the  artificial  name  of  Stapp, 
Lanier  &  Co. ;  they  are  natural  persons  and  must  sue  in 
their  individual  names.  It  is  also  equally  well  settled  that 
in  all  cases  of  contracts,  if  it  appears  upon  the  face  of  the 
writ  or  declaration  that  there  are  other  obligees  \9iio  are 
not  named,  it  is  fatal  on  demurrer.  In  this  case,  the  note 
and  writ  both  show  that  there  are  other  obligees  who  are 
not  named ;  this  is  fatal  on  demurrer.     *     *     ^ 

"It  is,  however,  said  that  the  statute  authorizes  such 
proceedings  as  these.  That  appears  to  us  to  be  an  entire 
mistake.  The  statute  dispenses  with  a  formal  declaration, 
but  it  does  not  dispense  with  the  parties  to  the  suit.  Sup- 
pose the  payees  to  be  idiots,  lunatics,  or  infants,  does  the 
statute  remove  their  disabilities  and  authorize  them  to  sue 
in  their  own  names  without  committees,  guardians,  etc.? 
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The  0886  is  a  very  plain  one;  the  statute  has  nothing  what- 
ever to  do  with  the  subject  of  the  parties  to  the  suit" 

In  the  same  court  the  case  of  Hughes  v.  Walker ^  Carter  & 
Ob.^4  Blackf.|(Ind.),  Sl^arose,  in  an  action  originally  brought 
in  a  justice's  court  in  the  name  of  Walker ^  Carter  &  Cb.^  as 
plaintiffs,  against  Hughes.  The  judgment  of  the  justice 
was,  ^^  That  the  plaintiffs  have  judgment,''  etc.  Hughes 
appealed  to  the  circuit  court,  where  he  moved  to  dismiss  the 
cause  on  the  ground  that  it  was  brought  in  tiie  name  of 
the  firm,  when  it  should  have  been  brought  in  the  name  of 
the  individuals  composing  the  firm.  The  motion  was  over- 
ruled, and  a  judgment  rendered  against  him  similar  to  that 
in  the  justice's  court.  On  error  to  the  supreme  court  the 
judgment  was  reversed.  The  court  in  the  syllabus  says: 
'^If  an  unincorporated  company  sue  in  the  name  of  the 
firm,  the  suit  will  be  dismissed  on  motion." 

This  case  was  followed  in  those  of  Barraokman  v.  Worth- 
ington,  6  Blackf.  (Ind.),  213,  and  Tanner  v.  Stoearengen  A 
Co.,  6  Id.,  277. 

In  the  case  of  Bentieg  and  others  v.  Smiih  and  others,  3 
Gaines  (N.  Y.),  170,  the  declaration  in  the  name  of  Thomas 
Bentley,  Allen  Potter,  John  P.  Becker  &  Co.  was  held 
bad  on  general  demurrer. 

We  have  seen  that  the  supreme  court  of  Indiana  made 
DO  distinction  between  a  motion  to  dismiss  and  a  general 
demurer  as  a  means  of  taking  advantage  of  a  defect  in 
the  names  of  the  parties  plaintiff,  and  I  do  not  think  that 
there  is  any  substantial  difference  when  applied  to  a  ques- 
tion of  the  character  of  that  which  we  have  here  consid- 
ered. The  motion  of  defendant  in  error,  made  in  the 
county  court,  was  sufiScient  to  raise  the  question  and  should 
have  been  allowed. 

The  judgment  of  the  district  court  fs  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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Fbed  Beeves  v.  Henry  Nye. 

[FiLBD  January  28, 1690.] 

1.  Statute  of  lamitations:  Acooukt  Stated.  An  action  waa 
brooght  by  A  against  B  upon  an  aocnnnt  for  threshing  grain 
in  the  years  1879,  1881, 1882.  The  action  was  brongbt  in  1864, 
the  sammons  serred  on  the  defendant  being  dated  March  22 
of  the  latter  year.  Hdd^  That  as  more  than  fonr  years  had 
elapsed  the  item  for  threshing  in  1879  was  barred  by  the 'statute 
of  limitations. 

3.  :  CoNVEBSloir.    In  May,  1879,  B  loaned  to  A  a  boar  of  a 

Talnable  variety  of  swine  npon  a  contract  to  retnm  the  same  in 
ten  or  fifteen  days,  and  pay  a  certain  consideration  for  his  nse. 
A  did  not  retnm  the  animal  as  he  had  promised,  and  in  June 
following  B  requested  that  the  animal  be  retarned,  which  waa 
not  done,  and  A  afterwards  castrated  and  sold  the  animal.  Hdd^ 
That  while  B  oonld  waive  the  tort  and  set  np  his  damages  as  a 
■et-off  to  an  action  on  contract,  yet  that  the  statute  of  limita* 
tions  began  to  run  from  the  time  of  the  demand  for  a  return 
of  the  animal  in  June,  1879. 

Error  to  the  district  court  for  Madison  county.  Tried 
below  before  Powers,  J. 

Robertson  &  Oampbell,  and  H.  C.  Brome,  for  plaintiff  in 
error,  cited :  Stickney  v.  Smith,  5  Minn.,  890 ;  Mo%'ish  v. 
Mountain^  22  Id.,  664;  Harrison  v.  Baker,  15  Neb.,  43; 
HaU  V.  Strode,  19  Id.,  673;  Howard  v.  Ritchie,  9  Kan., 
102;  1  Addison,  Torts,  496;  6  Wait's  Act.  &  Def.,  146. 

AUen^  Robinson  &  Reed,  ctmtra,  cited:  Code,  sec.  12; 
Reizensteinv.  Marquardt,  75  la.,  294 ;  39  N.  W.  Rep.,  606. 

Maxwell,  J. 

The  plaintiff  brought  an  action  against  the  defendant 
before  a  justice  of  the  peace  upon  an  account  as  follows: 
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Henry  Nye  to  Fred  Reeves,  Dr. 

Fall  of  1879,  to  threshing  296  bushels  of  wheat,  at 

4  centfl Ill  84 

Fall  of  1879,  to  threshing  250  bushels  of  oats  at 

2  cents 5  00 

Fall  of  1881,  setting  machine 5  00 

Fall  of  ^882,  threshing  104  bushels  of  wheat,  at  4 

cents ...••  4  66 

Fall  of  1882,  threshing  338  bushels  of  oats,  at  2^ 
cents  ..•••.••••••. 8  45 

$34  95 

The  summons  issued  by  the  justice  and  served  on  the 
defendant  is  dated  March  22,  1884. 

The  defendant  filed  a  bill  of  his  set-off  as  follows: 

1881. 

Sept,  '81,  ten  pigs  at  $2.00  each $20  00 

Sept.,  '81,  work  and  labor 11  55 

Sept.,  '81,  one  boar  pig 25  00 

Sept.,  '81,  damage  in  retaining  same 20  00 

The  aggregate  of  the  items  of  set*off  is  claimed  to  be 
$76.50. 

On  the  trial  before  the  justice  judgment  was  rendered 
in  favor  of  the  plaintiff,  from  which  the  defendant  ap- 
pealed. 

On  the  trial  in  the  district  court  a  verdict  for  a  small 
amount  was  returned  in  favor  of  the  defendant  and  judg- 
ment rendered  thereon.  A  motion  for  a  new  trial  and  also 
a  petition  for  a  new  trial  were  filed  in  the  district  court, 
and  overruled,  to  which  exceptions  were  duly  taken,  and 
the  overruling  of  the  same  i^  now  assigned  for  error. 

Both  parties  plead  the  statute  of  limitations  as  to  the 
part  of  the  claim  of  the  adverse  party,  and  it  is  clear  from 
the  undisputed  testimony  that  the  plaintiff's  account  for 
threshing  in  1879  is  barred,  and  the  jury  should  have  been 
so  instructed. 
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The  principal  controversy  is  in  regard  to  the  defendant's 
principal  items  of  set-off. 

The  defendant  testifies  as  follows : 

Q.  You  may  state  whether  in  September,  1881;  70a  were 
the  owner  of  a  boar  pig  or  hog. 

A.  It  was  not  in  1881. 

Q.  When  was  it? 

A.  In  1879. 

Q.  You  may  state  to  the  jury  what  the  description  of 
the  hog  waSy  what  his  character  was. 

A.  I  had  a  Chester  white  full-blood  hog  in  1879.  In 
May,  1879,  Mr.  Beeves  came  to  me  to  get  the  use  of  that 
hog,  and  he  came  three  times  before  I  let  the  hog  go;  he 
was  large  and  the  weather  was  a  little  warm,  and  it  was 
Bomewheres  close  to  two  miles  off,  and  I  told  him  to  fetch 
his  sows  over  and  leave  the  hog  at  home.  He  came  one  day 
I  am  not  certain,  it  was  in  May,  I  was  working  on  corn 
ground  getting  ready  for  planting,  it  was  wet  and  kind  of 
oool,  and  I  said  to  him.  If  you  will  take  the  hog  and  use 
him,  and  fetch  him  back  in  ten  or  fifteen  days  and  give  me 
one  pig  from  each  sow  you  can  take  him  in  that  way.  He 
and  a  little  boy  that  he  had  took  the  hog  and  drove  him 
home.  Well,  after  this  time  had  expired,  I  cannot  say  ex- 
actly, somewhere  along  about  the  last  of  June  of  the  same 
year,  I  met  him  and  asked  him  why  he  did  not  fetch  my  hog 
back.  I  don't  know  what  comment  he  made — he  intended 
to  fetch  him  back.    That  is  the  last  I  ever  saw  of  the  hog. 

He  also  testifies  that  the  hog  was  of  the  value  of  twenty 
dollars. 

The  plaintiff  testifies  that  the  defendant  made  no  de- 
mand on  him  for  the  hog  at  the  time  stated  or  any  time ;  that 
he  purchased  the  animal  of  a  third  party,  and  he  introduced 
testimony  tending  to  show  that  the  defendant,  about  the 
time  the  plaintiff  procured  the  animal  in  question,  had  sold 
the  same  to  the  person  from  whom  the  plaintiff  claims  to 
have  purchased  it.     The  plaintiff  also  testifies  that  some 
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time  after  he  had  procared  the  hog — when  does  not  appear, 
he  castrated  him  and  afterwards  fattened  him  and  sold  him« 

The  question  therefore  arises  as  to  what  time  the  statute 
of  limitations  b^an  to  run  against  the  defendant's  claim. 

In  a  case  of  this  kind  the  party  injured  has  a  choioe  of 
remedies.  He  may  all^  the  contract  under  which  the 
property  was  delivered  and  recover  damages  for  a  breadi 
thereof,  or  he  may  bring  his  action  in  tort  on  the  ground  of 
neglect  ,of  duty.  The  reason  for  this  distinction  is  very 
clearly  stated  by  Littledale,  J.,  in  Burnett  v.  Lynch,  5 
Barn.  <&  Cress,  609,  as  follows :  '^  Where  there  is  an  express 
promise,  and  a  1^1  obligation  results  from  it,  then  the 
plaintiff's  cause  of  action  is  most  accurately  described  in 
aswmpsU^  in  which  the  promise  is  stated  as  the  gist  of  the 
action.  But  where,  from  a  given  state  of  facts,  the  law 
raises  a  l^al  obligation  to  do  a  particular  act,  and  there  is  a 
breach  of  that  obligation,  and  a  consequential  damage,  ther^ 
although  cummipint  may  be  maintainable  upon  a  promise  im- 
plied by  law  to  do  the  act,  still  an  action  on  the  case  founded 
in  tort  is  the  more  proper  form  of  action,  in  which  the  plaint- 
iff in  his  declaration  states  the  facts  out  of  which  the  legal 
obligation  arises,  the  obligation  itself,  the  breach  of  it,  and 
the  damage  resulting  from  that  breach."  {Perry  v.  Orangery 
21  Neb.,  579 ;  Swan's  PI.  &  Praa,  48-9 ;  Maxw.,  PL  & 
Prac.  [4th  Ed.],  34.) 

In  this  case  the  defendant,  if  his  testimony  is  to  be 
believed,  elected  to  bring  his  action  on  a  breach  of  the  con- 
tract, and  hence  the  statute  began  to  run  when  the  contract 
was  broken,  viz.,  in  June,  1879,  and  an  action  on  the  daim 
at  the  bringing  of  this  suit  was  barred.  (Howell  v.  Yotmg, 

5  Barn.  &  Cress.,  259;  Rankin  r.  Woodworth,  3  Penn.[P. 

6  W.],  48 ;  SmUh  c.  Fox,  6  Hare,  386 ;  BatUey  v.  Faulkner 
8  Barn.  &  Aid.,  288 ;  Ang.  on  Lim.,  sec.  137.) 

This  feature  of  the  case  was  not  presented  to  the  jury  by 
proper  instructions. 

But  even  if  the  cross  action  had  been  for  the  conversion, 
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fitill  it  would  have  been  barred,  as  the  statute  began  to  run 
when  the  first  demand  was  made  by  the  defendant  for  a  re- 
turn of  the  property^  and  he  thereafter  held  the  same 
wrongfully.  {EcLst  India  Co.  v.  PaiU^  1  Eng.  Law  and 
Eq.,  44.) 

The  judgment  of  the  district  court  is  reversed  and  the 
oause  remanded  for  further  proceedings. 

Beyebsed  and  bemanded. 

The  other  judges  concur. 


S7  m 


88    543 

28    575 
48    209 


Geobge  N.  Beels  y.  John  FiiTifK.  S  ^ 

[Filed  Januabt  28, 1890.1 

28    575 
49      57 

1.  FratLdnlent  Conveyances:  Fubchaskb:  Whsv  Chabokd  sb  575| 

With  NoncK.    A  parchaser  of  an  en  tiro  stock  of  goods — all  4L-^1 

the  property  of  the  debtor — cannot  close  bis  eyes  to  the  drcam- 

ftances  nnder  which  he  parcbases  the  stock  and  the  probable 

effect  the  means  of  payment  (in  this  case  mostly  a  note  of  the 

purchaser)  will  have  npon  creditors  of  the  seller  in  hinderingi 

delaying,  or  defh^nding  them  of  the  payment  of  their  claims. 

2.  ;  — — .    Hdd,  That  the  plaintiff  in  error  was  not  a  bona 
fide  pnrchaser,  and  not  entitled  to  protection. 

3.  :  Statute  Oonstbued.    The  words  **  as  against  the  person 

so  hindered,  delayed,  or  defrauded,"  in  section  17,  chap.  33, 
Oomp.  St.,  limit  the  right  of  action  to  the  parties  named — ^in 
other  words,  exclude  mere  Tolunteers  who  have  no  interest  in 
the  result  of  the  suit,  but  do  not  affect  any  one  who  is  hindered, 
delayed,  or  defrauded  of  his  debt  by  a  fraudulent  transfer. 

4.  Axisweri  liberally  construed,  heldy  sufficient  after  rerdiot. 

Error  to  the  district  court  for  Madison  county.    Tried 
below  before  Powers,  J. 
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Wiffton  &  Whiiham^  for  plaintiff  in  error: 

Under  sec.  17,  ch.  32,  Comp.  Stats.,  a  fraadolent  oon- 
yeyance  is  void  only  ^'as  against  the  person  so  hindered, 
delayed,  or  defrauded.''  There  must  .be  both  an  intent  to 
defraud  and  aja  actual  hindrance  of  creditors.  {Atdfynan 
V.  Heine;/,  59  la.,  654 ;  Baldwin  t?.  (yLaughUn,  28  Minn., 
68;  Rice  v.  Perry,  61  Me.,  145;  SeUv.  Bailey,  119  Ind., 
61 ;  Knight  v.  Oicusoook,  51  Ark.,  390 ;  Mason  v.  Fierron, 
63  Wis.,  239 ;  Wait,  Fraud.  Ck)nv.,  sec  143.) 

Holmes  &  Hays,  eontra. 

Maxwell,  J. 

This  action  was  brought  by  the  plaintiff  against  the 
defendant  in  the  district  court  of  Madison  county  to  re- 
cover a  judgment  for  the  conversion  of  "  The  entire  stodc 
of  harness,  whips,  saddles,  saddlery  hardware,  collars  and 
leather,  the  safe,  show  case,  and  stove  which  were  in  the 
harness  shop  in  Beels'  block,  in  the  city  of  Norfolk,  Ne> 
braska,  at  the  time  hereinafter  mentioned,  formerly  ooca- 
pied  by  H.  L.  Spaulding,  together  with  all  the  tools  and 
fixtures  belonging  to  said  shop,  which  goods  and  chatteb 
were  of  the  value  of  $1,163.26. 

'<0n  the  28th  day  of  April,  1888,  the  defendant  ob- 
tained possession  of  the  said  goods  and  chattels,  and  un- 
lawfully and  wrongfully  converted  the  same  to  his  own 
use,  to  the  damage  of  the  plaintiff  in  the  sum  of  $1,163.26." 

Flynn  answered  the  petition,  and  alleged  that  he  was 
the  sheriff  of  Madison  county,  and  levied  upon  the  prop- 
erty in  question  ''  by  virtue  of  an  order  of  sale  issued  by 
the  county  court  of  Madison  county,  upon  a  judgment 
rendered  in  said  court  in  favor  of  Marks  Bros.  Saddlery 
Co.  and  against  H.  L.  Spaulding.  Marks  Bros.  Saddl^ 
Co.  intervened  and  answered  : 

''That  on  the  28th  day  of  April,  1881,  your  petitioner 
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oommeDoed  its  action  in  the  ooanty  court  against  L.  Spauld- 
ing,  on  an  account  for  goods  sold  and  delivered,  and  caused 
an  attachment  to  be  issued  in  said  action,  levied  upon  a  cer- 
tain stock  of  harness,  saddlery,  eta,  being  the  property  de- 
scribed in  plaintiff's  petition ;  that  afterwards,  to-wit,  on  or 
about  the  27th  day  of  June,  1888,  the  defendant,  as  sheriff 
of  said  county,  sold  the  said  property  by  virtue  of  an  order 
of  sale  issued  by  the  county  court  aforesaid,  on  a  judgment 
rendered  in  said  action ;  that  the  said  defendant  has  no  in- 
terest in  said  property,  or  the  proceeds  of  the  sale  thereof — 
your  petitioner  is  the  real  party  in  interest;  that  the  said 
property  so  levied  upon  and  sold  by  the  defendant  was  in 
the  possession  of  the  said  H.  L.  Spaulding,  and  the  prop- 
erty of  said  Spaulding  on  the  day  preceding  the  levy  of 
said  attachment,  and  until  a  late  hour  of  the  night  preced- 
ing the  said  levy ;  that  it  constituted  the  entire  stock  in 
trade  of  said  Spaulding,  who  had  been  for  several  years 
before,  and  until  said  time,  engaged  in  the  harness  and 
saddlery  business  at  Norfolk,  Neb.;  that  said  Spaulding  was 
largely  indebted  to  your  petitioner,  and  other  dealers  in 
the  same  line  of  goods,  and  the  said  Spaulding  was,  and 
had  been  for  several  years,  carrying  on  his  said  business  in 
a  building  belonging  to  and  rented  of  the  plaintiff,  who 
was  fully  advised  of  his  financial  condition ;  that  the  said 
Spaulding  pretended  to  sell  said  stock  of  goods  to  plaintiff, 
but  such  sale  was  made  with  the  intent  to  defraud  your 
petitioner,  and  other  creditors  of  said  Spaulding,  and  no 
sufficient  consideration  was  paid  for  the  same,  and  the  pur- 
chase thereof,  if  made  at  all  by  plaintiff,  was  so  made  with 
full  knowledge  on  the  part  of  said  plaintiff  of  such  fraud- 
ulent intent/' 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  for 
the  defendant,  and  a  motion  for  a  new  trial  having  been 
overruled,  judgment  was  entered  on  the  verdict. 

A  large  number  of  errors  are  assigned  in  the  petition  in 
error  which  need  not  be  noticed,  as  it  is  apparent  from  the 
37 


578  NEBRASKA.  REPORTS.         [Vol.  28 


Beels  ▼.  Fljmi. 


testimony  that  the  verdict  and  judgment  conform  to  the 
proof. 

The  testimony  tends  to  show  that  in  April^  1888,  one 
H.  L.  Spaulding  was  conducting  a  harness  shop  in  Beels's 
block,  in  the  city  of  Norfolk,  Nebraska,  and  that  he  had 
been  engaged  in  that  business  for  about  four  years;  that  at 
that  time  he  made  a  verbal  agreement  with  one  Hopkins  to 
purchase  his  stock  at  ten  per  cent  below  the  wholesale  price; 
that  in  pursuance  of  this  agreement  an  invoice  of  the  stock 
was  taken,  which  amounted  to  $1,205 ;  that  Hopkii» 
thereupon  refused  to  take  the  btock  at  the  invoice  figures, 
but  offered  $960  for  the  stock,  which  Spaulding  refused. 
Spaulding  at  this  time  testifies  that  he  was  owing  for  stock 
from  $900  to  $1,100,  some  of  the  claims  for  which  were 
due,  and  there  is  testimony  tending  to  show  that  he  had 
disked  an  extension  of  time  for  the  payment  of  some  of 
^these  claims. 

Some  of  the  agents  of  the  creditors  were  present  in 
Norfolk  on  the  day  the  alleged  sale  to  Beels  took  place, 
and  others  were  expected  and  were  there  the  next  day. 

Mr.  Beels  and  Spaulding  were  at  Madison  on  an  excur- 
sion, and  while  there,  late  at  night,  the  following  bill  of 
«ale  was  prepared  and  signed: 

"This  article  witnesseth  that  I,  H.  L.  Spanlding,  for 
and  in  consideration  of  $1 ,000,  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged,  do  hereby  sell  and  con- 
vey unto  Greo.  W.  Beels  the  following  described  property, 
to-wit : 

^'All  my  stock  of  harness,  whips,  saddles,  saddlery  hard- 
ware, collars,  leather,  safes,  show-cases,  and  stove  now  in 
my  harness  shop  in  Beels's  block,  in  the  city  of  Norfolk, 
Nebraska,  together  with  all  my  tools  and  other  fixtures 
belonging  to  said  shop,  except  my  small  bench,  tools,  such 
:as  awls,  round  knives,  etc.,  such  as  belong  to  an  individnal 
£et:  for  a  specific  description  of  said  stock,  tools,  etc.,  ref- 
erence is  hereby  made  to  a  certain  bill  invoice  of  same 


Vol.  28]         JANUARY  TERM,  1890.  679 


BeelB  T.  Flynn. 


made  in  the  presence  of  H.  L.  Spaulding,  Burt  Shearer, 
D.  A.  Hopkins,  and  Mr.  Cooley,  on  April  25th,  1888, 
which  bill  is  now  in  said  safe,  and  is  made  a  part  hereof. 

''And  I  also  in  consideration  of  the  further  sum  of  $300, 
I  hereby  sell  and  convey  unto  said  Geo.  W.  Beels  all  my 
accounts  as  now  appears  on  my  books,  together  with  books 
containing  same,  amounting  to  abont  $600,  and  not  less 
than  1400. 

''Possession  of  said  shop  and  said  stock  is  hereby  trans- 
ferred to  said  Greo.  W.  Beels. 

"Witness  my  hand  the  20th  day  of  April,  1888. 

"H.  L.  SPAULDiNa, 
"Witnesses: 

"  W.  H.  Law. 

"W.  H.  Peck.'' 

This  was  all  the  property  possessed  by  Mr.  Spaulding 
except  some  money  and  notes  derived  from  the  sale  of  his 
homestead,  and  which  seem  to  have  been  reserved  for  the 
pui*chase  of  another  homestead.  It  is  claimed  on  behalf 
of  the  plaintiffs  in  error  that  the  testimony  fails  to  show 
that  this  was  all  of  Spaulding's  property,  but  this  is  a 
mistake,  as  S|)aulding's  own  testimony  shows  such  to  be 
the  case.  The  book  accounts,  if  placed  at  $400,  would 
make  $1,605 — which  Beels  received  from  Spaulding.  For 
this,  according  to  his  own  testimony,  he  satisfied  a  debt  of 
$100  due  to  himself.  He  assumed  a  note  of  $285  at  one 
of  the  banks  in  Norfolk,  and  gave  his  own  note  to  Spauld- 
ing for  about  $900. 

On  the  day  after  the  sale  he  was  informed  by  an  attor- 
ney of  one  or  more  of  the  creditors  that  the  sale  was  re- 
garded as  fraudulent  as  to  creditors,  but  if  the  creditors 
could  reach  the  amount  due  upon  the  note  they  would  seek 
relief  in  that  way. 

Afler  this,  but  apparently  on  the  same  day,  Beels  traded 
land  to  Spaulding  for  the  note. 


680  NEBRASKA  REPORTS.         [Vol.  28 


Beels  T.  Flynn. 


Both  Beels  and  Spaalding  testify  that  this  trade  for  land 
was  not  contemplated  when  the  bill  of  sale  was  executed. 

It  evidently  was  done,  however,  to  prevent  Beets  being 
garnished  and  the  creditors  paid.  A  creditor  may  collect 
his  claim  from  a  failing  debtor  and  not  be  chargeable  with 
aiding  him  to  defraud  his  creditors,  and  such  creditor  may 
accept  payment  in  goods,  so  that  the  goods  are  purchased 
at  a  fair  price  and  no  more  taken  than  will  pay  the  debt 
The  prohibition  of  the  statute  applies  to  transfers  made  by 
a  debtor  and  not  to  a  creditor. 

But  when  a  debtor  has  incurred  debts  on  tiie  strength  of 
his  being  the  owner  of  certain  property,  his  creditors  have 
.  an  equitable  claim  thereon,  and  may  insist  that  he  use  his 
property  honestly  and  fairly  and  without  any  intention  of 
hindering  and  delaying  them  in  the  collection  of  their 
claims  {Seymour  v.  Wilsoriy  19  N.  Y.,  417),  and  if  the  debtor 
dispose  of  his  property  in  such  a  way  as  to  violate  the 
trust  reposed  in  him  at  the  creation  of  the  debt,  by  dispos- 
ing of  his  property  in  such  a  manner  as  to  hinder  and  de- 
lay or  defraud  creditors,  and  the  person  purchasing  has 
notice  of  such  intent,  he  will  not  be  protected.  (  Weed  v. 
Pierce,  9  Cow.,  722;  Smith  v.  Sands,  17  Neb.,  498.) 

In  the  latter  case  it  is  said:  '^A  debtor,  while  the  owner 
of  his  property,  sustains  two  distinct  relations  in  regard  to 
it,  viz.,  as  owner  and  as  quaai-trustee  for  his  creditors.  If 
his  creditors  have  taken  no  lien  upon  the  property  as  secu- 
rity, they  may  be  said  to  have  given  him  credit  apon  the 
implied  agreement  that  his  property  shall,  if  necessary,  be 
applied  to  the  payment  of  his  debts,  and  such  creditors 
have  an  equitable  lien  upon  the  property  for  that  purpose. 
(Bump,  on  Fraudulent  Conv.,  13, 14;  Eppee  v.  Raneblph, 
2  Call.,  125;  Seymour  v.  WUaon,  19  N.  Y.,  417.) 

''The  law  requires  the  debtor  to  act  in  good  faith  with 
his  creditors  and  apply  his  property,  not  exempt,  if  need 
be,  to  the  payment  of  his  debts.  If  he  attempts  to  evade 
this  duty,  and  for  the  purpose  of  hindering  or  defrauding 
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his  creditors  by  transferring  his  property  to  another  with- 
out consideration^  or  with  knowledge  on  the  part  of  grantee 
of  the  fraudulent  intiCnt^such  grantee  will  take  the  property 
charged  with  the  trust,  and  if  he  converts  the  property  into 
money  he  will  be  liable  for  its  value,  less  any  valid  liens 
subsisting  against  if 

A  purchaser  cannot  close  his  eyea  to  the  circumstances 
under  which  a  debtor  sells  his  goods — ^his  entire  stock.  If 
he  buys  at  a  considerable  discount,  and  the  effect  of  the 
proposed  means  of  payment  must  be  to  hinder  and  delay 
if  not  defraud  creditors  of  the  seller,  the  purchaser  will 
buy  at  his  peril. 

Good  faith,  honesty,  and  fair  dealing  require  that  the 
debtor's  property  be  applied  to  the  payment  of  his  debts, 
and  it  is  the  duty  of  the  courts  to  frown  upon  all  attempts 
of  a  debtor  and  purchaser  of  his  goods  to  evade  that  duty. 

It  is  evident  that  Mr.  Beels  well  knew  that  the  effect  of 
his  allied  purchase  would  be  to  hinder  and  delay  if  not 
defraud  the  creditors  of  Spaulding,  and  that  he  is  not  a 
bonajide  purchaser.  It  is  claimed  by  the  plaintiff  in  er- 
ror that  the  language  of  sec.  17,  chap.  32,  Oomp.  St.,  that 
"  Every  conveyance  or  assignment,  in  writing  or  otherwise, 
of  any  estate  or  interest  in  lands,  or  in  goods  or  things  in 
action,  or  of  any  rents  or  profits  issuing  therefrom,  and 
every  charge  upon  lands,  goods,  or  things  in  action,  or  upon 
the  rents  and  profits  thereof,  made  with  the  intent  to  hin- 
der, delay,  or  defraud  creditors  or  persons  of  their  lawful 
rights,  damages,  forfeitures,  debts  or  demands,  and  every 
bond  or  other  evidence  of  debt  given,  suit  commenced,  or 
decree  or  judgment  suffered,  with  the  like  intent  as  against 
the  person  so  hindered,  delayed,  or  defrauded,  shall  be 
void,''  is  restrictive,  and  hence  the  words  at  the  close 
of  the  section,  '^  against  the  person  so  hindered,  delayed, 
or  defrauded,"  limit  the  right  of  recovery  to  one  that  is 
hindered,  delayed,  or  defrauded  by  the  acts  complained  of. 
It  is  claimed  that  this  provision  is  peculiar  to  this  state. 
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An  examination  of  the  statutes  of  the  several  states, 
however^  shows  that  a  provision  of  similar  import  is  found 
in  many  if  not  most  of  the  states,  and  is  also  found  in  the 
second  section  of  13  Eliz.,  chap.  6,  from  which,  in  sub- 
stance, our  statute  appears  to  have  been  taken. 

The  evident  intention  was  to  limit  the  right  of  reooveiy 
to  those  who  had  suffered  by  the  act  complained  of,  while 
as  between  the  parties  to  it  the  sale  would  not  be  disturbed. 
In  other  words,  a  mere  volunteer  who  has  no  interest  in 
the  result  of  the  suit  cannot  complain  even  if  the  transfer 
was  well  known  to  him  to  be  fraudulent,  because  he  sus- 
tains no  injury  by  such  fraud. 

When,  however,  as  in  the  case  at  bar,  the  creditors  who 
have  been  defrauded  complain,  their  right  to  contest  the 
sale  is  unquestionable. 

Some  objection  is  made  to  the  answer  that  it  does  not 
charge  fraud  on  the  part  of  Spaulding  and  Beels. 

In  our  view,  however,  the  answer,  liberally  construed, 
after  a  verdict  does  state  sufficient  to  entitle  the  creditors 
to  relief. 

It  is  unnecessary  to  notice  the  instructions. 

The  judgment  is  dearly  right  and  is  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 
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Joseph  C.  MnoHELSON  et  al.  v.  Catharine  Smith 

Er  AL. 

[Filed  January  28, 1890.] 

Marahaliing  Assets:  Homestead:  Mobtoagb.  A  and  B,  hna- 
band  and  wife,  ezecated  a  mortgage  to  G  upon  their  home* 
stead  and  other  real  eetato.  Afterwards  B,  the  wife,  alone  ex- 
ecuted a  mortgage  to  D  upon  all  the  real  estate  oovered  by  the 
first  mortgage  except  the  homestead.  Held^  That  the  first  mort- 
gagee woald  not  be  required  to  exhaust  the  fhnds  derived  from  a 
a|Rle  of  the  homestead  before  resorting  to  the  land  covered  by  the 
second  mortgage  in  order  that  both  debts  could  be  paid;  that 
the  court  would  impose  no  obligationa  in  the  nature  of  liens  to 
secure  debts  on  the  homestead  not  placed  thereon  by  the  parties- 
themselves,  or  by  statute  as  for  taxes  thereon,  and  that  the  secur- 
iftifls  would  not  be  marshalled  where  the  effect  would  be  to  plaoe 
an  additional  liability  against  the  homestead  to  which  both  hus- 
band and  wife  had  not  duly  assented. 

Error  to  the  district  oourt  for  Grage  county.  Tried 
below  before  Broady,  J, 

HazleU  &  BcUes,  for  plaintiffs  in  error,  cited :  Story,  Eq, 
Jur.,  636 ;  Wlllard,  Eq.  Jur.,  337-8 ;  Maxwell,  PI.  &  Pr., 
669;  Davenport  Flow  Cb.  v,  Mewis,  10  Neb.,  821;  Lee  v, 
Gregory,  12  Id.,  284;  Traphctgenv.  Irunn,  18  Id.,  199; 
Fas&eU  v.  Tiaber,  20  Ohio,  644. 

Burke  &  Proutj  oofnJbray  cited:  MoOreery  t>.  SohaffeVy  26 
Neb.,  173 ;  ArmUage  v.  ToU,  64  Mich.,  412. 

Maxwell,  J. 

On  December  21, 1883,  the  defendants  executed  and  de* 
livered  to  Joel  C.  Williams  a  mortgage  on  a  part  of  lot  No. 
15,  in  block  No.  1,  in  the  town  of  Blue  Springs,  and  also 
on  lots  3  and  4,  in  block  9,  in  HalPs  addition  to  Blue 
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Springs^  to  secure  the  sum  of  $186.92.  This  properly 
stood  in  the  name  of  Catharine  Smith,  and  both  Catharine 
Smith,  and  her  husband,  Jacob  W.  Smith,  signed  the  mort- 
gage. 

On  Febmarj  2,  1884,  the  defendant  Catharine  Smith 
executed  and  delivered  to  the  plaintiffs  a  mortgage  on  that 
portion  of  the  same  property  described  as  a  part  of  lot  15, 
in  block  No.  1,  to  secure  the  sum  of  $426.  This  mort- 
gage was  signed  only  by  the  defendant  Catharine  Smith. 

On  the  7th  day  of  January,  1886,  the  plaintifiB  brought 
an  action  in  the  district  court  of  Grage  county,  Nebraska,  to 
foreclose  the  last  mentioned  mortgage.  The  prior  mort- 
gagee, Joel  C.  Williams,  was  made  a  party  to  diis  suit, 
and  the  allegations  as  to  him  in  said  foreclosure  petition 
were  as  follows : 

''The  defendant,  Joel  C.  Williams,  claims  a  lien  on  said 
premises  by  virtue  of  a  mortgage  executed  and  delivered 
to  him  by  said  defendants  on  or  about  December  21, 1883, 
on  the  premises  hereinbefore  described,  together  with  other 
property,  to  secure  the  sum  of  $186.92,  and  plaintiff  al- 
leges the  fact  to  be  that  the  other  property  included  in 
said  mortgage  of  said  Joel  C.  Williams  is  sufficient  to  pay 
and  is  of  sufficient  value  to  secure  said  Williams  his  claim 
of  $186.92,  and  that  the  property  herein  described  is  not 
of  sufficient  value  to  pay  both  the  lien  of  these  pl^ntifis 
and  the  lien  of  the  defendant  Williams^  and  not  worth 
over  the  sum  of  plaintiffs'  said  mortgage." 

The  prayer  was  the  ordinary  form  of  prayer  of  fore- 
closure with  the  addition  that  the  defendant,  Joel  0. 
Williams,  be  required  to  exhaust  his  other  security  on  his 
indebtedness  before  having  or  receiving  any  of  the  proceeds 
of  the  sale  of  the  premises  described  in  plaintiffs'  mort- 
gage. In  the  meantime  Joel  C.  WiHiams  disposed  of  his 
mortgage  to  the  defendant  Charles  A.  Murdock,  who  was 
substitute  as  defendant  in  place  of  Williams.  On  Sep- 
tember 13,  1886^  the  defendant  Murdock  filed  a  cross- 
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petition  asking  that  his  mortgage  be  declared  a  first  lien  on 
the  entire  premises  and  for  a  foreclosure  of  the  same. 

The  defendants  Catharine  and  Jacob  W.  Smith  filed 
separate  answers  to  both  the  petition  of  the  plaintifi^  and 
the  cross-petition  of  the  defendant  Murdock. 

The  case  was  tried  to  the  court^  and  a  decision  rendered  in 
the  case^  finding  generally  for  the  plaintifis,  and  that  plaint- 
iffs had  a  second  lien  on  part  of  lot  15^  in  block  1^  for  the 
amount  of  their  mortgage^  and  finding  further  that  the  de- 
fendant Murdock  had  a  first  lien  on  this  same  property^ 
and  also  on  lots  3  and  4,  in  block  9^  in  HalPs  addition^ 
and  ordering  the  entire  property  to  be  sold  to  satisfy  the 
amounts  found  due  on  the  first  mortgage^  the  surplus  de- 
rived from  the  sale  of  part  of  lot  15^  block  1^  to  be  ap- 
plied on  the  second  mortgage.  The  court  also  found  that 
lots  3  and  4^  in  block  9^  in  Hall's  addition,  constituted  the 
homestead  of  the  defendant,  and  therefore  was  not  subject 
to  the  Mitchelson  mortgage.  An  order  of  sale  was  issued 
on  this  decree  on  the  31st  day  of  December,  A.  D.  1887, 
and  placed  in  the  sheriff's  hands,  who  advertised  the  prop- 
erty for  sale. 

On  the  day  of  the  sale  the  plaintiffs  served  on  the  sheriff 
a  request  that  he  first  offer  for  sale  lots  3  and  4  in  block  9, 
Hall's  addition  to  Blue  Springs,  being  the  property  covered 
by  the  prigr  mortgage  of  Murdock,  and  upon  which  plaint- 
iffs had  no  lien.  This  the  sheriff  refused  to  do,  but  sold 
the  part  of  lot  16,  in  block  1,  which  was  covered  by  both 
mortgages,  and  upon  which  the  plaintifis  had  the  second 
lien  for  $425,  and  in  his  return  says :  "  The  above  described 
real  estate,  having  been  sold  for  enough  to  pay  off  the  first 
judgment,  interest,  and  costs,  in  said  order  of  sale,  and  the 
second  judgment,  not  being  a  lien  on  lots  3  and  4,  in  block 
9,  in  Hall's  addition  to  said  town  of  Blue  Springs,  I  did 
not  sell  said  lots.  The  second  lien  returned  wholly  unsat- 
isfied." 

The  plaintiffs  filed  a  motion  to  modify  the  decree  ren- 
dered in  the  foreclosure  case  to  correspond  with  the  fact  and 
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the  judgment  and  decree  actually  rendered  in  the  case.  The 
motion  was  overruled  and  duly  excepted  to. 

Plaintiffs  also  filed  objections  to  the  sale,  whidi  were 
overruled,  and  the  sale  confirmed  by  the  court  and  deed 
ordered. 

As  the  mortgage  in  question  created  no  lien  on  the  home- 
stead, the  case  was  not  one  in  which  it  would  have  been 
proper  to  marshal  the  Hens  and  require  the  first  mortgagee, 
whose  mortgage  was  not  signed  by  both  husband  and  wife, 
to  exhaust  the  lien  on  the  fisimily  homestead  before  resorting 
to  part  of  lot  15,  block  1,  which  was  covered  by  both  mort- 
gages. 

If  lots  3  and  4,  in  block  9,  in  Hall's  addition,  were  not 
the  family  homestead,  the  plaintiff  would  be  entitled  to  the 
relief  sought,  as  the  first  mortgagee  has  two  funds  for  the 
satisfaction  of  his  mortgage,  but  one  of  whidi  can  be 
reached  by  a  second  mortgagee;  but  as  those  lots  constitute 
the  homestead  the  court. has  no  authority  to  impose  a 
greater  burden  upon  such  lots  than  has  been  placed  thereon 
by  the  parties  themselves.  If  it  could  do  so  it  would  be  pos- 
sible to  divest  the  parties  of  their  homestead  altogether  by 
compelling  them  to  pay  debts,  as  burdens  on  the  home- 
stead, which  were  not  liens  thereon. 

The  homestead  law  is  remedial  in  its  character,  and  is  to 
receive  a  liberal  construction  to  carry  into  effect  its  benefi- 
cent provisons.  No  burdens  will  be  placed  on  the  home- 
stead, therefore,  not  created  by  the  parties  themselves,  or 
by  the  law,  as  for  taxes,  nor  will  a  mortgagee  of  real  estate, 
a  part  of  which  constitutes  the  homestead,  be  permitted  or 
required  to  resort  to  the  homestead  alone  for  the  satisfac- 
tion of  his  lien,  to  the  exclusion  of  the  other  real  estate 
owned  by  the  mortgagor,  nor  is  the  case  one  in  which  the 
securities  can  be  marshalled. 

The  judgment  is  therefore  right  and  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


J 
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Ph(enix  Ins.  Co.  of  Bbooklyn  v.  H.  D.  Be  a  dinger. 

[Filed  Januabt  28, 1890.] 

1.  A  motion  to  quash  a  bill  of  exceptions  will  be  effective 
only  where  there  there  has  been  a  neglect  to  comply  with  the 
statutory  reqairements  in  making  up  the  bill,  or  other  like  cause, 
and  cannot  be  predicated  on  the  failnre  to  file  a  motion  for  a  new 
trial. 

3.  A  motion  for  a  new  trial  must  be  in  writing,  and  must  spec* 
ify  causes  therefor,  which  are  sufficient  in  law  to  authorize  the 
granting  of  the  same.  An  oral  motion,  or  one  in  writing,  in 
which  no  cause  or  causes  for  a  new  trial  are  assigned,  will  not 
justify  the  granting  of  a  new  trial,  nor  will  the  OTerruling  of 
such  a  motion  be  sufficient  to  present  errors  of  law  to  either  the 
trial  or  reviewing  court 

3.  A  plea  of  tender  in  an  answer  is  an  admission  that  the  amount 

tendered  is  due  the  plaintiff. 

4.  Beview :  Ck)NFLiC7TiNa  Testimony.    There  being  a  direct  con- 

flict in  the  testimony,  the  matter  was  proper  for  the  considera- 
tion and  determination  of  a  jury,  and  where  the  conflict  is  in 
oral  testimony  and  involves  the  question  of  the  credibility  of 
the  witnesses,  the  court  ordinarily  will  not  review  such  testi* 
mony. 

Error  to  the  district  court  for  Cumiog  county.  .  Tried 
below  before  NoRRis,  J. 

M.  Mclxhughlxny  and  J.  F.  Losch,  for  plaintiff  in  error 
cited :  1  Lindley,  Partnership,  pp.  12, 14;  Fromont  v.  Qu^ 
land,  2  Bing.  [Eng.],  170;  French  v.  Styring,  2  C.  B.  N. 
S.,  357. 

Uriah  Bruner,  contra,  cited :  Midland  P.  R.  Co.  v.  Mo^ 
CaHney,  1  Neb.,  404;  Milh  v.  Miller ,  2  Id.,  299;  Or&p- 
sey  V.  Wiggenhom,  3  Id.,  108 ;  WdJs  v.  Prestony  Id.,  444; 
HoUenbeck  v.  Tarkington,  14  Id.,  430;  Roggencamp  v. 
Dobbs,  15  Id.,  620. 
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Maxwell,  J. 

• 

This  action  was  brought  in  the  county  court  of  Gaming 
county,  where  judgment  was  rendered  in  favor  of  the  de- 
fendant in  error. 

The  case  was  taken  on  error  to  the  district  court  of  that 
county,  and  the  judgment  of  the  county  court  reversed, 
and  the  cause  set  down  for  trial,  and  a  trial  had,  which  re- 
sulted in  a  verdict  and  judgment  in  favor  of  the  defendant 
in  error  for  the  sum  of  $46.92.  A  petition  in  error  and 
transcript  of  the  proceedings  of  the  trial  were  filed  in  this 
court,  and  notice  thereof  duly  given.  The  defendant  in 
error  now  moves  to  quash  the  bill  of  exceptions  because  no 
motion  for  a  new  trial  was  filed  in  the  court  below  within 
the  time  fixed  by  statute  for  filing  the  same,  and  therefore 
the  errors,  if  any,  that  occurred  during  the  trial  cannot  be 
reviewed.  But  even  if  the  record  fails  to  show  that  a  mo- 
tion for  a  new  trial  was  filed  within  the  statutory  period, 
it  could  form  no  just  ground  for  quashing  the  bill  of  ex- 
ceptions. 

In  order  to  obtain  a  review  of  alleged  errors  which  have 
occurred  during  the  progress  of  a  trial  it  is  necessary  to 
bring  them  to  the  attention  of  the  trial  court  by  a  motion 
for  a  new  trial,  in  order  that  that  court  may  have  an  op- 
portunity to  review  its  own  rulings,  and  if  it  has  committed 
material  errors,  correct  them. 

The  bill  of  exceptions,  however,  where  it  contains  all  the 
evidence  in  the  case,  is  a  record  of  the  trial,  and  presents  to 
the  reviewing  court  the  entire  proceedings  upon  which  the 
verdict  and  judgment  are  based. 

The  statute  prescribes  the  procedure  in  settling  such 
bills,  and  if  this  is  observed  and  the  bill  duly  signed  and 
filed  in  this  court  within  the  time  fixed  by  statute,  it  will 
not  he  stricken  from  the  files  or  quashed  because  of  a  fail- 
ure to  lay  a  foundation  for  the  review  of  the  alleged  errors. 
In  other  words,  a  motion  to  quash  a  bill  of  exceptions,  to 
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be  effective,  must  be  based  on  some  objection  to  the  bill 
itself^  either  an  the  manner  of  its  preparation  and  signing, 
or  in  other  respects^  and  cannot  be  predicated  on  the  want 
of  a  motion  for  a  new  trial.  The  motion  is  therefore  over- 
ruled. 

The  record  shows  that  on  the  18th  day  of  July,  1888, 
the  verdict  was  returned  and  judgment  entered  thereon  on 
that  day.     The  journal  entry  is  as  follows: 

"H.  D.  Beadingeb 

V. 

The  Phcenix  Insurance  Com- 
pany, Brooklyn,  N.  Y. 

"  This  cause  came  on  to  be  heard  on  the  motion  of  the 

defendant  for  a  new  trial,  on  consideration  whereof  the 

court  does  overrule  the  same,  to  which  ruling  of  the  court 

the  defendant  duly  excepted.^' 

The  evidence  tends  to  show  that  no  motion  for  a  new 
trial  was  in  fact  filed  at  that  time,  nor  is  there  any  in  the 
record  of  that  date  or  any  explanation  or  attempt  to  ex- 
plain the  above  entry. 

The  record  does  show  that  on  August  29, 1888,  a  motion 
for  a  new  trial  was  filed  as  a  matter  of  right,  and  that  no 
action  has  been  had  thereon.  It  is  probable  that  the  mo- 
tion was  made  orally  and  passed  upon  by  the  court  with  a 
promise  of  the  moving  party  to  file  a  written  motion  as  of 
that  date,  and  that  it  was  n^lected.  This  practice  should 
not  be  tolerated. 

The  filing  of  a  motion  for  a  new  trial  is  not  designed  as 
a  matter  of  mere  form,  but  as  a  means  of  correcting  errors. 

A  capable,  conscientious  judge  may  see  that  he  has  com- 
mitted an  error  which  has  materially  affected  the  rights  of 
one  of  the  parties  or  has  prevented  a  fair  trial,  and  that  the 
only  mode  of  correcting  the  error  is  by  granting  a  new  trial. 
He  therefore  performs  what  Jie  deems  to  be  his  duty  and 
sustains  the  motion.  He  must  know,  however,  the  grounds 
of  the  motion — ^in  other  words,  the  cause  or  causes  of  grant- 
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ing  a  new  trial,  because  unless  a  sufficient  l^al  cause  is 
assigned,  the  motion  cannot  be  sustained.  (^Spencer  v.  This- 
tle, 13  Neb.,  227;  Ooclde  Mfg.  Oo.  v.  Clark,  23  Id.,  704.) 
The  granting  of  a  new  trial  therefore  is  not  an  arUtrarj 
exercise  of  power,  but  a  duty  to  be  performed  for  adequate 
cause,  and  such  cause  or  causes  must  be  assigned  in  die 
motion,  which  motion  in  all  its  parts  the  statute  requires 
to  be  in  writing.    An  oral  motion,  therefore,  is  insufficient. 

The  action  is  brought  to  recover  the  sum  of  $91.92, 
*'  which  sum  the  said  defendant  then  and  there  agreed  to 
pay  this  plaintiff  therefor." 

The  plaintiff  in  error  in  its  answer  denies  each  and  every 
allegation  in  the  petion  not  admitted,  and,  second,  alleges 
that  before  the  bringing  of  the  action,  ^^to-wit,  on  the  24th 
day  of  August,  1887,  it  tendered  to  the  plaintiff,  by  way 
of  compromise  and  to  avoid  litigation,  the  sum  of  $2.05, 
which  he  refused  to  receive,  and  the  defendant  has  ever 
since  been  and  still  is  ready  to  pay  said  sum  to  plaintiff," 
etc.  This  is  a  tender  and  admits  that  the  amount  tendered 
is  due  the  defendant  in  error.  (Murray  v.  Oanninghamj 
10  Neb.,  170 ;  Cobbey  v.  Knapp,  23  Id.,  579;  Huntington 
V.  Zeigler,  2  O.  S.,  10 ;  Baboock  v.  Harris,  37  la.,  409 ; 
Huntington  v.  Am.  Bank,  6  Pick.,  340 ;  C6x  r.  Bram,  3 
Taunt.  [Eng.],  95.) 

The  plea  of  tender  is  very  different  in  its  effect  from  an 
offer  of  the  defendant  to  allow  judgment  to  be  taken  against 
him  for  a  specified  sum. 

In  the  latter  case  it  is  unnecessary  to  plead  the  amount 
tendered  in  the  answer,  nor  need  any  mention  be  made  of 
it  therein. 

The  answer  in  this  case  in  effect  admits  that  a  specified 
sum  is  due  the  defendant  in  error.  The  amount  of  this 
indebtedness  is  the  principal  question  in  dispute.  Upon 
this  point  there  is  a  direct  conflict  in  the  evidence,  and  the 
question  was  one  proper  for  a  jury  to  consider  and  deter- 
mine, and  where,  as  in  this  case,  the  conflict  is  in  the  oral 
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testimony  of  witnesses,  and  involves  the  question  of  the 
credibility  of  such  witnesses^  the  court  ordinarily  will  not 
review  their  testimony. 

There  is  no  error  in  the  record  that  can  be  reviewed  and 
the  judgment  is  affirmed. 

Judgment  affibmbd. 
The  other  judges  concur. 


Waltek  Kndtzen  v.  Charles  E.  Hanson  bt  al,, 

appellees^ 
Impleaded  with  W.  J.  Cooper  et  al.,  appellants. 

[Filed  Jakuabt  23,  1890.] 

1.  Meohanio's  Idens :  PROCEBDiiros  to  Establish.  Where  notes 
are  given  for  the  payment  of  the  amount  due  a  contractor  for 
work  and  material  furnished  in  putting  in  pipes,  radiators, 
etc.,  fbr  steam-heating  a  building,  copies  of  such  notes,  duly  filed 
,  in  the  proper  office,  accompanied  by  an  affidavit  of  the  proper 
party,  setting  forth  that  the  debt  was  incurred  under  a  contract 
with  the  owner  of  the  building  for  the  putting  in  of  such  ma- 
terial in  said  building,  and  that  said  notes  are  unpaid,  etc,  for 
the  purpose  of  obtaining  a  lion  under  the  statute  upon  the  prem- 
isss,  are  sufficient  to  entitle  the  party  to  a  lien. 

%  Warranty :  Heating  Appabatus.  Where  a  party  contracted 
with  the  owner  of  a  building  to  put  in  steam  pipes,  radiators, 
etc.,  for  the  purpose  of  heating  the  building,  the  owner  to  fur- 
nish the  boiler,  and  it  appeared  that  the  boiler  leaked,  and  was 
unfit  for  the  purpose  intended*  and  consumed  a  large  amount 
of  fhel,  heidf  that  defects  in  the  boiler  could  not  be  charged  to 
the  party  who  furnished  the  pipes  and  radiators,  and  as  such 
material  appeared  to  conform  to  the  contract,  the  parties  fur* 
nishing  the  same  were  entitled  to  recorer. 

Appeal  from  the  district  court  for  Buffalo  county. 
Heard  below  before  Hamer^  J. 
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Lamb^  Richetts  &  Wilson,  for  appellants : 

Where,  as  in  this  case,  notes  have  been  given  bat  tiie 
aooonnt  is  not  adjostedy  an  itemized  statement  is  not  im- 
perative, and  the  mechanics'  lien  law  should  be  liberally  con- 
strued in  order  to  give  effect  to  its  provisions.  {Rogers  v. 
Hotel  Co., A  Neb.,  54;  Manly  v.  Downing^  16  Id.,  637; 
Mfg.  Co.  V.  Hensmanf  10  Ohio  St.,  152.)  A  single  item 
for  two  houses  on  separate  lots  is  a  sufficient  compliance 
with  the  first  clause  of  section  3  of  the  mechanics'  lien 
law.  {Dooliitle  v.  Plenz,  16  Neb.,  153;  Ballon  v.  Black, 
17  Id.,  389.)  Under  statutes  like  ours,  a  mere  statem^ 
of  the  amount,  without  items,  has  been  held  sufficient 
(Brennan  v.  Stoasey,  16  Cal.,  140;  Sdden  v.  Meets,  17  Id.^ 
128;  Richer  v.  Joy,  72  Me.,  106 ;  Sexton  v.  Weaver,  141 
Mass.,  273 ;  Lonkey  v.  Wells,  16  Nev.,  271.)  Three  ran- 
edies  are  open  to  a  purchaser  with  a  warranty.  (1  Benjamin 
on  Sales,  sec.  894;  Smith  v.  Evans,  13  Neb.,  314;  Merrill 
V.  Nightengale,  39  Wb.,  247.)  None  of  these  has  Hanson 
sought  to  employ.  His  only  evidence  is  to  the  effect  that 
the  apparatus  as  a  whole  would  not  work,  which  might  be 
true  and  yet  not  form  a  defense  coming  under  any  recog- 
nized rule  of  law. 

Moore  &  Jones,  for  appellees  Hanson  and  Moore: 

Appellants  have  no  lien  since  they  failed  to  file  a  copy 
of  their  written  contract,  and  an  itemized  statement  of  the 
labor  and  material  furnished.  (Comp.  Stats.,  ch.  54,  art.  1, 
sec.  3;  Maidy  v.  Downing,  15  Neb.,  637.)  The  mechanics' 
lien  law  is  purely  statutory,  and  one  who  seeks  the  aid 
of  its  provisions  must  show  a  strict  compliance  with  them. 
(Wells,  Mechanics'  Liens,  p.  15 ;  Oreen  v.  Ely,  2  O.  Greene 
[la.],  508.)  The  cases  cited  by  appellant,  on  this  branch 
of  the  case,  are  not  in  point 
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This  action  was  brought  in  the  district  court  of  Buffalo 
count jy  by  the  plaintiff  against  the  defendants,  to  foreclose 
a  mechanic's  lien  on  certain  premises  in  the  city  of  Kear- 
ney. To  this  petition  Cooper  &  Cole  Bros.,  partners,  filed 
an  answer  in  the  nature  of  a  cross-petition.  To  this  answer, 
asking  affirmative  relief,  Bobt.  A.  Moore  filed  an  answer 
in  which  he  allied,  in  substance,  that  he  was  a  bona  fide 
purchaser  of  said  premises  after  the  filing  of  the  allied  lien, 
and  that  he  had  no  notice,  actual  or  constructive,  of  the 
alleged  lien  of  Cooper  &  Cole  Bros.,  and  that,  therefore,  he 
is  entitled  to  protection,  and  as  to  him  at  least,  such  lien  ia 
void. 

The  claim  of  the  plaintiff  was  satisfied  before  the  trial, 
and  hence  the  contest  was  between  the  defendants  on  the 
issues  made  by  the  pleadings. 

The  court  found  against  Cooper  &  Cole  Bros,  and  dis- 
missed the  action  as  to  them,  from  which  they  appealed  to 
this  court. 

Two  questions  are  presented  by  the  record :  First — Had 
Cooper  &  Cole  Bros,  a  valid  lien  upon  the  premises? 
And,  second — Did  they  comply  with  the  terms  of  a  cer- 
tain contract  which  will  presently  be  set  out? 

The  proceedings  to  obtain  a  lien  were  as  follows : 

"*  1261.50.  Kearney,  Neb.,  Jan.  19,  1887. 

"  *  Fifteen  days  after  date,  I  promise  to  pay  to  the  order 
of  W.  J.  Cooper  &  Cole  Bros.,  at  First  National  Bank 
Kearney,  the  sum  of  $261.50,  value  received,  with  ten  per 
cent  interest  from  date,  the  interest  payable  annually.  De- 
faulting interest  to  draw  same  rate  of  interest  as  principal; 
and  I  agree  to  pay  a  reasonable  attorney's  fee,  provided  by 
law,  for  the  collection  of  this  note,  in  case  it  shall  be  col- 
lected by  attorney  or  by  suit.  The  attorney's  fee  to  be 
taxed  as  part  of  the  costs  of  the  case. 

" '  C.  E.  Hanson.' 


38 
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''January  19,  1887,  to  one  note  in  the  words  and  figoree 
following : 

'' '  |26 1 .50.  Kearney,  Neb.,  January  19, 1887. 

^'  Thirty  days  after  date,  I  promise  to  pay  to  the  order 
of  W.  J.  Cooper  &  Ck>le  Bros.,  at  the  First  National  Bank 
of  Kearney,  the  sum  of  |261.60,  value  received,  with  ten 
per  cent  interest,  the  interest  payable  annually.  De&ulting 
interest  to  draw  same  rate  of  interest  as  principal ;  and  I 
agree  to  pay  a  reasonable  attorney's  fee,  as  provided  bylaw, 
for  the  collection  of  this  note,  in  case  it  shall  be  collected  by 
attorney  or  by  suit  The  attorney's  fee  to  be  taxed  as  part 
4>f  the  costs  of  the  case.  C.  £.  Haksojt. 

^* '  No.  6014/ 

''  Total  amount.due  on  the  above  notes  is  $623,  tc^ether 
with  interest  at  ten  per  cent  from  January  19,  1887. 

-*'  State  op  Nebraska,  \ 
^'Lancaster  County,  (  ^ 

^'  W.  J.  Cooper,  being  first  duly  sworn,  deposes  and  says 
that  he  is  one  of  the  firm  of  W.  J.  Cooper  <&  Cole  Bros. ;  that 
the  above  notes,  amounting  to  $523,  against  C.  E.  Hanson 
are  just  and  correct  and  that  the  same  now  remain  owing 
and  unpaid  to  the  said  W.  J.  Cooper  &  Cole  Bros. ;  that 
said  notes  were  given  on  an  adjustment  'for  material 
and  work  furnished  and  done  by  the  said  firm  of  W.  J. 
Cooper  &  Cole  Bros.,  to  the  said  C.  E.  Hanson,  between  the 
1st  day  of  October,  1886,  and  the  19th  day  of  January,  1887, 
in  pursuance  to  a  written  contract  between  the  said  firm  of 
W.  J.  Cooper  &  Cole  Bros,  and  the  said  C.  E.  Hanson; 
«aid  material  was  furnished  and  said  work  was  done  in 
and  about  the  placing  of  a  steam  heating  plant  in  a  certain 
house  or  building  situated  upon  lot  No.  371  in  the  original 
town  of  Kearney  Junction,  Buffalo  county,  Nebraska, 
which  lot  was  owned  by  said  C.  E.  Hanson  at  the  time 
said  contract  was  entered  into  and  said  material  furnished 
and  said  work  done,  and  the  said  W.  J.  Cooper  &  Cole 
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Bro6.  claim  a  lien  upon  said  premises  as  security  for  the 
payment  of  said  notes.'' 

Tiiis  was  duly  signed  and  sworn  to  by  Cooper  and  filed 
in  the  proper  office  within  the  time  required  by  law.  The 
statute  authorizes  the  filing  of  a  copy  of  the  notes  given 
for  labor  or  material  used  in  the  construction  or  repair  of 
a  building  where  there  is  a  contract^  expressed  or  implied^ 
to  obtain  a  mechanic's  lien.  To  obtain  the  lien  it  must 
appear  from  papers  filed  in  the  case  for  that  purpose  that 
the  labor  or  material  was  furnished  in  pursuance  of  a  con- 
traety  express  or  implied^  for  the  erection  or  repair  of  the 
building  in  question.  Properly  the  items  should  be  set 
out  at  length  on  a  paper  attached  to  the  copy  of  the  notes. 

The  writer,  several  years  ago,  in  view  of  the  embarrass- 
ment frequently  arising  from  this  class  of  liens,  gave  a 
form  of  a  lien  based  upon  a  note  for  labor  or  material. 
(Maxw.,  Practice  in  Justice's  Court  [6th  Ed.],  665-6.) 
The  affidavit  in  the  case  at  bar  alleges  that  the  goods  were 
furnished  in  pursuance  of  a  written  contract,  etc.,  and  that 
the  '' material  was  furnished  and  said  work  was  done  in 
and  about  the  placing  of  a  steam  heating  plant  in  a  certain 
house,  etc.,  owned  by  C.  £.  Hanson,"  etc.  This  affidavit 
and  the  proceedings  to  obtain  a  lien  are  quite  informal,  but 
we  do  not  think  they  are  void.  The  giving  of  the  notes 
by  Hanson  was  an  agreement  on  his  part  that  the  amount 
expressed  therein  was  due  and  it  does  clearly  appear  from 
the  papers  in  that  case  for  what  purpose  the  notes  were 
given. 

Such  lien  placed  in  the  proper  record  of  the  county 
within  the  time  required  by  law  is  notice  to  every  person 
of  the  claim  against  the  land  and  he  cannot  shut  his  eyes 
to  the  existence  of  such  claim. 

The  mechanic's  lien  law,  being  remedial  in  its  nature,  is 
to  receive  a  liberal  construction,  so  far  as  the  proceedings 
to  obtain  and  enforce  the  lien  are  concerned. 

Of  conrse  questions  as  to  the  amount  due  must  be  deter- 
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mined  like  other  questions  of  fact^  and  tbe  lien  given 
merely  provides  a  remedy  for  the  ooilection  of  the  daim. 
In  our  view,  the  lien  in  this  case  was  sufficient  to  entitle 
Cooper  &  Cole  Bros,  to  relief,  and  to  charge  a  purchaser 
with  notice. 

Moore,  therefore,  purchased  subject  to  said  lien,  and  is 
bound  thereby.  Moore  claims  that  there  is  no  denial  in 
tbe  reply  that  he  was  a  bona  fide  purchaser,  and  that  there- 
fore  the  fact  is  admitted.  This  is  a  mistake  of  fact,  how- 
ever, as  Cooper  &  Cole  Bros,  in  the  pleadings  claim  a  lien 
superior  to  the  rights  of  Moore,  and  all^e  that  he  pur- 
chased subject  to  their  claim.  There  is  no  admission  there- 
fore, that  he  was  a  bona  fide  purchaser. 

The  following  is  the  contract  between  Cooper  &  Cole  Bros, 
and  Hanson : 

"Kearney,  Neb.,  1/1/'86. 

"I  hereby  authorize  and  contract  with  W.  J.  Cooper  & 
Cole  Bros.,  of  Lincoln,  Neb.,  to  put  in  steam  heating  ap- 
paratus in  my  new  store,  now  building  at  Kearney,  and 
also  in  new  store  building  north  of  mine,  as  follows : 

"  To  put  in  radiators  in  both  store  rooms  and  in  second 
story  of  my  building,  also  to  run  risers  into  second  story  of 
building  adjoining  mine  on  north,  said  risers  to  be  capped. 
Marble  tops  on  all  radiators  on  fir^  floor,  except  in  pre- 
scription room.  Boilers,  as  also  labor  as  far  as  I  wish,  to 
be  furnished  by  me.  Said  job  to  be  put  in  successful  op- 
eration by  the  said  W.  J.  Cooper  &  Cole  Bros.  I  agree 
to  pay  frt.  on  all  material  shipped,  as  also  a  reasonable 
profit  on  the  whole  job;  all  to  be  finished  as  soon  as  pos- 
sible. Payment  for  same  to  be  made  by  me  to  the  said 
W.  J.  Cooper  &  Cole  Bros,  in  cash  upon  completion,  or 
part  payment  to  be  made  while  in  progress,  as  we  may 
agree. 

"Job,  as  furnished  by  us  [last  four  words  interlined]  to 
be  first  class  in  all  respects. 

(Signed)  «C.  E.  Hanson." 
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It  is  claimed  that  the  words  in  quotation,  "  as  famished 
by  us/'  to  be  first  class  in  all  respects,  being  interlined, 
were  inserted  after  the  signing  of  the  contract.  Upon  this 
point  there  is  a  direct  conflict  in  the  evidence,  and  it  is  im- 
possible to  determine  what  the  exact  &cts  are  in  regard  to 
it.  Where  such  an  interlineation  is  made  before  signing,  a 
note  to  that  effect  should  b&  made  on  the  margin,  and  thus 
all  question  as  to  the  time  when  the  alteration  was  made 
ordinarily  would  be  put  to  rest.  We  do  not  deem  the 
question  material  in  this  case,  however,  as  it  is  evident  from 
all  the  testimony  that  the  material  to  be  furnished  by 
Cooper  &  Cole  Bros,  was  to  be  of  good  quality.  It  will  be 
observed  that  it  is  provided  in  the  contract  that  Hanson 
was  to  furnish  the  boilers  and  ^^also  all  labor  as  fiir  as  I 
wish.'' 

The  boiler  was  famished  by  Hanson  and  seems  to  have 
been  old  and  in  bad  condition,  and  wholly  unfit  for  the 
purpose  of  generating  steam  for  heating  the  rooms  intended. 

One  B.  M.  Curtis,  a  witness  called  by  Cooper  &  Cole 
Bros.,  testified  in  his  direct  examination  in  regard  to  the 
boiler  and  apparatus  as  follows : 

Q.  Did  you  have  charge  of  this  heating  apparatus  at 
one  time? 

A.  I  was  running  it  for  a  short  time. 

Q.  Did  you  first  take  charge  of  it? 

A.  No,  sir. 

Q.  How  long  did  it  run  before  you  took  charge? 

A.  Three  or  four  days. 

Q.  State  the  condition  of  the  building  when  you  first 
took  charge,  as  to  exposures  or  openings. 

A.  Where  the  boiler  was  it  was  closed  up,  but  op-stairs 
the  doors  were  not  all  closed ;  they  were  plastering  and 
finishing  up. 

Q.  Was  steam  sent  into  any  of  those  rooms  to  dry  the 
plastering?  • 

A.  Yes,  sir. 
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Q.  State  how  the  thing  worked  at  that  time  under  those 
trying  circumstances. 

A.  It  seemed  to  work  all  right  at  that  time ;  it  seemed 
to  take  a  good  deal  of  coal. 

Q.  Could  you  heat  the  room? 

A.  Yes,  sir,  if  they  would  let  the  radiators  alone ;  the 
carpenters  kept  turning  them  off  and  on. 

Q.  When  the  radiators  were  let  alone  how  did  they 
work? 

A.  All  right,  except  one  room  in  the  northeast  corner, 
that  was  where  one  pipe  had  a  wrong  branch. 

Q.  What  had  been  your  business  before  that  time? 

A.  I  had  been  working  for  Hanson. 

Q.  Working  at  pipe  fitting? 

A.  Yes,  sir,  some. 

Q.  State  if  the  apparatus  continued  to  do  good  work 
while  you  remained  with  it^  or  if  anything  happened  to 
cause  it  to  do  poor  work. 

A.  Well,  nothing  happened  except  in  that  room  one  of 
the  pipes  froze  up  and  burst. 

Q.  Was  fire  kept  all  night? 

A.  It  was  part  of  the  time,  and  part  of  the  time  I  staid 
there  until  eleven  o'clock  and  would  then  pack  the  fire. 

Q.  Did  the  boiler  leak? 

A.  Yes,  sir. 

Q.  Did  it  get  worse? 

A.  Yes,  sir. 

Q.  Any  extra  pressure  put  on  at  any  time? 

A.  Yes,  there  was  one  night. 

Q.  How  much  water  was  necessary  at  first  to  keep  it 
going  twenty-four  hours? 

A.  Three  or  four  pailfuls. 

Q.  And  after  this  leakage  occurred,  how  much  water 
was  required? 

A.  Well,  a  good^deal  more, 

Q.  How  oft;en  did  you  have  to  put  in  cold  water? 
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A.  I  think  I  would  pump  a  little  about  every  hour. 

Q.  What  effect  would  that  have  on  the  steam? 

A.  It  would  lower  the  steam. 

Q.  Did  it  increase  the  amount  of  fuel? 

A.  Yes,  sir. 

Q.  About  how  long  after  you  commenced  to  fire  before 
this  leak  showed  ? 

A.  Perhaps  three  weeks.     It  leaked  some  all  the  time. 

Q.  Where  was  the  first  leak  ? 

A.  In  the  man-heads. 

Q.  And  where  was  the  leak  afterwards? 

A.  In  the  flues;  it  leaked  there  a  little  all  the  time. 

Q.  You  were  not  able  to  tell  how  high  the  pressure  was 
put  on  nights  when  you  were  not  there? 

A.  No,  sir;  another  man  was  on  at  night,  or  two  men  ; 
they  would  change  off. 

Q.  Who  brought  them  there  to  relieve  you? 

A.  They  were  sent  there  by  fibmson. 

Q.  Do  you  know  whether  they  had  any  experience  or 
not? 

A.  I  do  not 

Q.  With  a  good  boiler,  would  this  apparatus  have  pro- 
duced good  heat  in  your  judgment? 

A.  I  think  so;  I  think  this  boiler  would  have  worked 
all  right  but  for  the  leaking. 

Cooper  <&  Cole  Bros,  merely  furnished  the  pipes,  radi- 
ators, etc.,  in  other  words  the  conduits  by  which  the  steam 
was  carried  from  the  boiler  into  the  several  rooms,  and  to 
be  used  in  heating  such  rooms. 

So  &r  as  appears,  these  pipes  and  radiators  were  ade- 
quate for  the  purpose  intended,  and  seem  to  have  given 
Hanson  satisfaction,  or  he  would  not  have  practically  ac- 
cepted the  same  and  given  his  notes  therefor. 

The  pipe  that  had  a  wrong  branch,  and,  therefore,  did 
not  work  properly  in  that  room,  so  far  as  appears,  was 
placed  just  as  Hanson  desired  it     By  giving  his  notes  for 
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the  balance  due^  Haneon^  in  effect,  admitted  the  correctness 
of  the  account  and  his  approval  of  the  work  and  material. 
There  is  considerable  complaint  in  the  evidence  about  the 
quantity  of  coal  required  to  heat  the  rooms  in  question, 
but  tlie  remedy  for  that  defect  lay  in  procuring  a  new  boiler 
capable  of  generating  the  greatest  quantity  of  steam  from 
the  least  amount  of  fuel. 

Steam  was  the  agent  to  be  used  to  heat  the  rooms  in 
question,  and  unless  this  was  furnished  in  sufficient  quan- 
tity, the  pipes  to  convey  the  same  and  the  radiators  would 
be  comparatively  useless,  but  the  blame  should  not  be 
placed  on  such  pipes  and  radiators.  Suppose  the  boiler 
on  a  locomotive  would  not  generate  sufficient  steam  to  pro- 
pel a  train,  could  the  blame  be  laid  on  the  driving  wheels? 
And  would  it  be  sufficient  cause  on  the  part  of  a  railway 
oompany  to  refuse  to  receive  and  pay  for  them,  that  for 
want  for  sufficient  power  they  could  not  be  caused  tb  re- 
volve? Or  that  the  power,  if  sufficient,  was  produced  at 
too  great  an  expenditure  of  fuel  ?  No  one  will  so  contend, 
jet  it  would  be  as  reasonable  to  charge  the  failure  to  pro- 
duce steam  in  a  locomotive  to  the  driving  wheels  as  to 
charge  the  same  failure  in  the  heating  plant  of  a  house 
upon  the  pipes  and  radiators. 

This  defense  is  principally  insisted  on  by  the  purchaser  of 
the  premises.  Hanson  is  brought  in  because  he  is  the  only 
one  that  can  insist  upon  the  defects  complained  of;  but  in 
an  action  against  him  alone,  it  may  well  be  doubted  whether 
these  alleged  defects  would  have  been  set  up,  bat  the  de- 
fense is  unavailing. 

The  judgment  of  the  district  court  is  reversed,  and  a 
judgment  will  be  entered  in  this  court  for  the  amount  doe 
on  the  notes,  and  to  foreclose  a  lien  on  the  premises. 

Judgment  AoooBDiNaLY. 

The  other  judges  concur. 
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Amanda  M.  Schuyler,  appellant,  y.  Henbt  O. 

Hanka  et  al.,  appellees. 

[Filed  Jakuaby  28, 1890.] 

1.  Appeal :  Tun:  Bill  of  ExciCFnoNS  Nor  Essbntial.  In  ord«r 
to  bring  a  eanse  into  this  ooort  by  appeal,  the  appellant  mnst| 
within  six  montha  from  the  date  of  the  rendition  of  the  Judg- 
ment, or  decree,  or  making  of  the  final  order  appealed  from,  file 
with  the  clerk  of  this  ooort  a  certified  transcript  of  the  proceedings 
had  in  the  canse  in  the  eoort  below.  It  is  not  essential  to  j  nri^ 
diction  that  such  transcript  should  contain  the  depositions, 
testimony,  or  proofs  offered  in  eyidsnoe  in  the  lower  oonrt. 

S.  .    The  first  danse  of  the  ^llabns  in  Jtffenfm  Cb.  v.  SScumi, 

10  Neb.,  14,  is  modified. 

3w  .    A  notice  of  appeal  is  not  neoessaiy  to  confer  Jurisdiction. 

Motion  to  dismiss  appeal* 

Frwnk  Martinj  for  the  motion. 

Isham  Reavis,  and  E.  W.  Thomas,  omUra. 

NORVAL,  J. 

The  plaintiff  brought  an  action  in  partition  in  the  dis- 
trict ooort  of  Richardson  county.  A  decree  was  entered 
therein  on  the  18th  day  of  June,  1888,  and  the  plaintiff 
appeals.  A  trans(sript  of  the  proceedings,  containing  the 
pleadings  and  decree,  was  filed  in  this  court  December  17, 
1888.  The  defendant  Lorinda  Hanna  now  moves  to  dis- 
miss the  appeal  on  two  grounds : 

First — Because  the  transcript  does  not  contain  the  testi- 
mony taken  on  the  trial. 

Second — That  no  notice  of  appeal  was  issued  herein 
until  November  8,  1889. 

It  is  contended  that  this  court  has  no  jurisdiction,  because 
the  transcript  does  not  contain  the  testimony  and  proofs 
offered  in  evidence  on  the  trial.     The  determination  of 
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this  question  will  turn  upon  the  proper  construction  of 
sec.  675,  Comp.  Stats.  1 889,  p.  952,  which  provides  that 
^Hhe  party  appealing  shall,  within  six  months  after  the 
date  of  the  rendition  of  the  judgment  or  decree,  or  the 
making  of  the  final  order,  procure  from  the  derk  of  the 
district  court  and  file  in  the  office  of  the  clerk  of  the  su- 
preme court  a  certified  transcript  of  the  proceedings  had  in 
the  cause  in  the  district  court,  Containing  the  pleadings,  the 
judgment  or  decree  rendered,  or  final  order  made  therein, 
and  all  the  depositions,  testimony,  and  proofi  offered  in 
evidence  on  the  hearing  of  the  cause,  and  have  the  said 
cause  properly  docketed  in  the  supreme  court." 

The  right  to  appeal  in  equity  cases  is  r^ulated  solely 
by  statute.  A  liberal  construction  should  be  givep  all 
laws  providing  for  appeals — ^such  a  construction  as  will  not 
abridge  the  right.  The  mandatory  part  of  the  above 
quoted  statute  is  ''that  the  party  appealing  shall  within  six 
months  after  the  date  of  the  rendition  of  the  judgment  or 
decree,  or  the  making  of  the  final  order,  *  «  *  g]e  in 
the  office  of  the  clerk  of  the  supreme  court  a  certified  tran- 
script of  the  proceedings  had  in  the  cause  in  the  district 
court"  On  the  filing  of  such  a  transcript  within  the  stat- 
utory time,  this  court  acquires  jurisdiction,  notwithstand- 
ing such  transcript  may  be  imperfect  or  may  not  contain 
all  the  matters  called  for  in  the  above  quoted  section.  The 
transcript  in  this  case  contains  the  decree  of  the  lower 
court,  and  all  the  pleadings  in  the  case,  which  we  think  was 
sufficient  to  confer  jurisdiction  to  compel  the  sending  up 
of  the  balance  of  the  record,  and  having  jurisdiction  for 
one  purpose,  it  existed  for  all  others. 

The  decision  in  N.  &  C.  R,  R.  Cb.  v.  Storer^  22  Neb., 
92,  we  think  is  decisive  of  this  motion.  In  that  case  an 
appeal  had  been  taken  to  the  district  court  from  the  award 
of  commissioners  in  the  assessment  of  damages  sustained 
by  the  owner  of  real  estate  by  the  appropriation  of  the 
same  by  the  defendant  railroad.     The  transcript  consisted 
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of  a  certified  copy  only  of  the  report  of  the  oommissioners 
appointed  by  the  ooanty  judge  to  assess  the  damages.  It 
was  held  that  the  district  court  acquired  jurisdiction  not- 
withstanding the  transcript  was  not  complete.  Judge 
Cobb  uses  this  language  in  the  opinion  in  that  case:  ^'It 
cannot  be  contended  that  it  is  a  perfect  or  complete  tran- 
script. Neither  can  it  be  said  not  to  be^  in  part,  a  tran- 
script of  the  condemnation  proceedings.  The  condemna- 
tion proceedings  doubtless  consist  of  the  application  of 
the  railroad  company  appellant  to  the  county  judge  for  the 
condemnation  and  assessment  of  damages  of  its  right  of 
way  upon  and  across  the  lands  of  appellees,  either  sepa- 
rately or  with  others;  the  precept  of  the  county  judge,  di- 
recting the  sheriff  to  summon  commissioners  to  assess  the 
damages,  with  the  return  of  the  sheriff  thereon ;  and  the 
'report  in  writing  to  the  county  judge'  of  the  said  commis- 
sioners of  the  discharge  of  the  duty  for  which  they  were 
appointed,  with  the  amount  of  damages  as  found  by  them^ 
etc.  A  perfect  and  complete  transcript  would  embrace 
copies  of  each  of  these  papers.  But  does  not  the  filing, 
in  the  proper  ofiice,  within  the  limited  time,  of  a  certified 
transcript,  consisting  of  copies  of  two,  or  even  but  one,  of 
said  papers,  confer  upon  the  district  court  jurisdiction  to 
compel  the  supplying  of  the  missing  papers  by  an  order 
in  the  nature  of  a  certiorari  to  the  county  judge?  There 
can  be  no  doubt  of  it.  It  follows,  then,  that  that  which 
has  been  done  is  not  void,  it  being  susceptible  of  amend- 
ment. Proceedings  by  suggestion  of  a  diminution  of  the 
record  and  application  for  an  order  to  the  county  judge  in 
the  nature  of  a  certiorari  to  send  up  the  balance  of  the 
record  were  open  to  the  appellee  as  well  as  the  appel- 
lant. It  was  not  necessary  that  the  records  should  be  per- 
fect in  order  to  give  the  district  court  jurisdiction;  for  we 
have  seen,  as  I  think,  that  it  already  had  jurisdiction  for  one 
purpose,  and  I  think  that  it  is  of  the  nature  of  jurisdiction 
that  if  it  exists  for  one  purpose  it  exists  for  all  purposes/' 


t'. 
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The  rule  contended  for  by  counsel  for  the  motion  would 
oust  this  court  of  jurisdiction  of  many  equity  causes  brought 
to  tliis  court  by  appeal^  in  which  no  testimony  was  taken 
in  the  lower  court,  as  well  as  those  cases  where  testimony 
was  introduced,  but  not  brought  up^  and  the  decree  is  sought 
to  be  reversed  on  grounds  other  than  the  insufficient^  of 
the  evidence. 

The  case  of  Jtffer%<m  Co.  v.  Saxon,  10  Neb.,  14,  is  dted 
as  sustaining  the  motion.  The  question  here  presented  was 
not  in  tlmt  case.  A  transcript  had  been  filed  in  that  cause 
in  the  supreme  court  in  time.  It  contamed  what  purported 
to  be  a  bill  of  exceptions,  but  had  not  been  signed  by  the 
district  judge.  The  appellant  withdrew  the  records  from  the 
files  for  the  purpose  of  having  the  bill  allowed,  and  after  the 
time  had  elapsed  for  filing  an  appeal,  the  record  was  again 
filed  with  the  clerk  of  this  court.  The  appeal  was  dismissed 
l^ecause  ''the  transcript  of  the  proceedings  in  the  oourt  be- 
low was  not  filed  in  this  court  within  the  time  provided  by 
law."  The  court  uses  this  language  in  that  case : ''  The  vol- 
untary withdrawal  of  the  entire  record,  leaving  nothing  of 
the  case  in  this  court,  without  any  saving  order  as  to  the 
defendant's  rights  under  the  appeal,  and  there  being  no 
apparent  excuse  for  the  delay  in  obtaining  the  judge's  cer- 
tificate, was  equivalent  to  a  voluntary  dismissal  by  the 
appellant."  It  was  after  this  dismissal  that  the  second 
transcript  was  filed,  which  was  long  after  the  time  had 
elapsed  for  filing  an  appeal.  The  first  point  of  the  syllabus 
in  Jefferson  Co.  v,  Saxon  is  therefore  modified. 

As  to  the  objection  that  no  notice  of  appeal  was  given 
until  November  8, 1889,  it  is  sufficient  to  say  that  the  stat- 
ute does  not  require  that  a  notice  shall  be  given  to  the  ad- 
verse party.  None  is  therefore  required  to  give  this  court 
jurisdiction. 

The  motion  to  dismiss  the  appeal  is  overruled. 

Motion  oyerritled. 
The  other  judges  concur. 
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Chableb  M.  Parker,  appellaitt,  v.  Martha  L  88  «» ' 

^  '  '  60    81S 

(JOUBTNAY,   APPELLEE. 

[Filed  Januabt  28,  1890.] 

1.  Decree:  Bona  Fide  Purchasebs  Undbb:  Appeal:  Revxr- 
8AL.  Where  a  district  court  enters  a  decree  quieting  the  title 
to  real  estate  in  a  party  to  the  action,  and  such  parly  sells  and 
eonTcys  it  to  an  innocent  third  person  for  a  valuable  coosidera- 
tioD,  and  afterwards,  the  decree,  not  having  been  superseded  by 
bond,  is  reversed  in  the  appellate  court,  such  purchaser  will  not 
be  affected  by  the  reversal. 

3l  .    The  deerea  of  the  lower  ooort^  held^  to  be  contrary  to  the 

findings. 

Appeal  from  the  district  court  for  Lancaeter  county. 
Heard  below  before  Field,  J. 

CL  if.  Parker,  and  Lamb,  liidceUs  &  WUaoriy  for  appel- 
lant: 

Bona  fide  purchasers  at  a  sale  under  the  authority  of  a 
judgment  not  suspended  by  stay  of  proceedings,  acquire 
rights  which  no  subsequent  reversal  can  impair.  (Freeman, 
Judgments,  sees.  481-4;  Code,  sees.  82,  588,677;  Mo* 
Ausland  v.  Pundt,  1  Neb.,  211;  Soudder  v.  Sargent,  16 
Id.,  102;  Watson  v.  UUyrioh,  18  Id.,  186;  McJitton  v. 
Love,  13  III,  486;  Goudy  v.  HaU,  36  Id.,  313;  Fergus  v. 
•  Woodworth,  44  Id.,  374;  Feaater  v.  Fleming,  56  Id.,  467; 
Hobsin  v,  Ewan,  62  Id.,  146;  Goaaom  v.  Donaldson,  18 
B.  Mon.  [Ky.],  230;  PeUerseOa  v.  Allen,  56  la.,  717; 
Thomas  v.  Nicklas,  68  Id.,  49 ;  Gott  v.  Powell,  41  Mo., 
416 ;  Vogler  v.  Montgomery,  54  Id.,  677;  Shvitz  v.  Sanders, 
S8  N.  J.  Eq.,  154;  SuUm  v.  Schonwald,  86  N.  Car.,  198; 
Gibson  v.  Wijislow,  38  Pa.  St.,  49 ;  Jesup  v.  Bank,  15  Wis., 
604* ;  Phillips  v,  Benson,  6  South.  Rep.,  78 ;  Taylor  r. 
Boyd,  3  Ohio,  353;  Voorhees  v.  Bank,  10  Pet.  [U.  S.],  1.) 
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The  citations  of  appellee,  as  to  the  difference  between  ap« 
peal  and  error,  are  not  applicable  under  the  Code  practice. 
(Green  &  Dassler,  Pr.  &  PL,  sees.  1144,  1145;  Arnold  9. 
Baker,  6  Neb.,  134;  WeOonv.  BelUzare,  17  Id.,  309;  Smith 
V.  Gibson,  25  Id.,  511.) 

0.  P.  Maaon,  and  D.  O.  Oourtnajf,  for  appellee : 

An  appeal  is  the  removal,  for  review  and  retrial,  of  a  cause 
from  an  inferior  to  superior  court.  (  Wisoart  v,  I/Auchy,  3 
Dall.  [U.  S.],  321;  U.  8.  v.  Goodwin,  7  Cranch  [U.  S.], 
110;  Boone  v.  Chiles,  10  Pet  [U.  S.],206;  Weiherbeev. 
Johnson,  14  Mass.,  414 ;  King  v,  Sloan,  1  S.  <&  R.  [Pa.], 
78;  Moore  v.  Wait,  1  Binn.  [Pa.],  219;  Owen  v.  Shd- 
homer,  3  Id.,  48.)  Appeal  is  of  civil  law  origin,  and  by 
it  both  the  law  and  the  facts  are  reviewed,  and  the  whole 
case  tried  de  novo;  error  is  a  common  law  proceeding  to 
review  matters  of  law  only.  (17.  S.  v.  Goodwin,  supra.) 
An  appeal  generally  so  far  annuls  the  judgment  below 
that  no  action  can  be  taken  upon  it  until  final  decision. 
{Ardier  v.  Hart,  5  Fla.,  234 ;  Danforth  v.  Garter,  4  la., 
230 ;  Bedfidd  v.  Utica  &  S.  B.  Co.,  26  Barb.  [N.  Y.],  55; 
Waierman  v.  Baymond,  5  Wis.,  185.)  As  the  record  of 
evidence  is  not  before  the  court  the  case  cannot  be  reviewed, 
on  error  or  appeal.  The  president  of  the.Lancaster  Counly 
Bank,  which  was  the  purchaser  in  this  case,  was  also  at- 
torney for  the  party  against  whom  the  decree  was  rendered, 
as  well  as  for  appellant,  and  had  actual  knowledge  of  the^ 
claims  and  liens  of  appellee,  and  the  doctrine  of  Us  pendens 
applies. 

NOBVAL,  J. 

This  is  an  appeal  from  a  decree  rendered  by  the  district 
court  of  Lancaster  county  dismissing  appellant's  bill.  The 
suit  was  brought  to  quiet  the  title  in  the  plaintiff  to  lot 
three  (3),  in  block  ten  (10),  Lavender's  addition  to  Lincoln. 
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The  findings  of  the  court  establish  the  following  facts  : 
That  in  an  action  pending  in  the  district  court  of  Lancas- 
ter county,  wherein  Martha  I.  Courtnay  was  plaintiff,  and 
Casper  B.  Parker  and  Almira  Parker,  his  wife,  were  de- 
fendants, a  decree  was  rendered  April  9,  1885,  by  said 
court  finding  that  the  said  Martha  I.  Courtnay  had  a  lien 
for  the  sum  of  $76.85  on  said  lot  three  (3),  in  block  ten 
(10)y  in  Lavender's  addition  to  Lincoln,  and  the  defend- 
ants therein  having  paid  said  sum  to  the  clerk  of  said 
court  for  the  use  of  said  Courtnay,  said  lien  was  by  said 
decree  canceled,  and  the  title  to  said  premises  was  quieted 
in  said  Casper  B.  Parker.  Courtnay  appealed  from  this 
decree  to  the  supreme  court,  but  did  not  file  any  super- 
sedeas bond.  While  said  cause  was  pending  in  the  supreme 
courty  the  Lancaster  County  Bank,  for  a  valuable  consid- 
ation,  purchased  said  premises  from  the  said  Casper  B. 
Parker  and  wife,  and  afterwards  the  plaintiff  herein,  Charles 
M.  Parker,  in  good  faith,  for  a  valuable  consideration, 
purchased  said  premises  from  the  said  bank,  and  that 
plaintiff  is  the  present  owner  of  said  premises.  After  the 
making  of  said  conveyances  said  cause  was  reversed  by 
the  supreme  court,  and  is  now  pending  in  said  district 
court 

The  appellee  contends  that  the  decree  should  be  affirmed, 
because  the  evidence  taken  in  the  case  in  the  court  below 
has  not  been  preserved  and  brought  before  us.  If  the  ap- 
pellant was  here  contending  that  the  findings  of  the  trial 
court  are  not  supported  by  the  evidence,  the  position  of 
appellee  would  be  well  taken,  for  the  presumption  is  that 
the  findings  are  baaed  upon  sufficient  evidence.  Appellant 
does  not  claim  that  the  findings  are  contrary  to  the  evi- 
denoe,  but  that  the  decree  is  contrary  to  the  findings.  In 
other  words,  that  under  the  findings,  the  decree  of  the  lower 
court  should  have  been  for  the  appellant 

There  is  but  one  question  for  the  determination  in  this 
case,  and  that  is  this:  Did  the  reversal  of  the  decree  quiet- 
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ing  the  title  in  Casper  B.  Parker  affect  the  plaintiff's  title 
to  said  premises^  he  having  purchased  the  lot  for  a  valu- 
able consideration  and  in  good  faith  while  the  decree  was 
in  fall  force,  there  having  been  no  supersedeas  bond  filed? 

Section  677  of  the  Code  provides  that :  *^No  appeal  m 
any  case  in  equity,  now  pending  and  undetermined  or  which 
shall  hereafter  be  brought,  ahcUl  operate  08  9uper9edea» 
unless  the  appellant  or  appellarUa  shall  within  twenty  days 
after  (he  rendition  of  sueh  judgment  or  decree^  or  the  making 
of  euoh  final  order,  execute  to  the  adveree  party  a  bond  with 
one  or  more  eureties,  as  follows,"  etc.  The  provision  of 
section  588  of  the  Code  in  respect  to  supersedeas  bond, 
where  a  reversal  is  sought  by  a  proceeding  in  error,  is  quite 
similar  to  the  one  above  quoted. 

It  is  evident  that  where  no  supersedeas  bond  is  filed, 
the  decree  remains  in  full  force,  and  that  when  a  third 
party  purchases  property  at  a  judicial  sale,  or  in  reliance 
upon  the  decree  then  in  force,  his  rights  cannot  be  divested 
by  a  subsequent  reversal  of  the  decree. 

The  case  of  Leasee  of  Taylor  v.  Boyd,  3  Ohio,  353,  is  so 
much  like  the  one  at  bar  that  we  quote  the  following  firom 
the  opinion  in  that  case:  ''But  the  most  difficult  and  im- 
portant point  in  the  case  is  as  to  the  effect  the  reversal  is 
to  have  upon  the  rights  of  third  persons  legitimately  and 
innocently  acqfuired.  After  the  time  limited  in  the  decree 
itself  had  transpired,  and  the  decree  became  an  absolute 
title,  the  party  thus  invested  with  title,  and  in  possession 
of  the  land,  sold  and  conveyed  it  to  a  third  person,  who 
stands  before  the  court  as  an  innocent  purchaser  for  a  valu- 
able consideration  without  notice.  Can  his  rights  be  di- 
vested by  a  reversal  of  the  decree  upon  which  his  title  was 
originally  found?  We  are  of  the  opinion  that  they  cannot 
be  so  divested.  When  James  Boyd  conveyed  to  Abraham 
Boyd,  he  had  a  complete  title,  which  it  was  competent  for 
him  to  transmit  by  conveyance  in  the  usual  mode.  In 
making  this  conveyance,  he  divested  himself  of  tide,  and 
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invested  it  in  Abraham  Boyd^  the  defendant^  who  reported 
himself  apon  the  solemn  and  final  decree  of  a  court  of 
competent  jurisdictioD^  then  in  full  force  and  of  unques- 
tionable validity/' 

The  title  to  the  property  was  quieted  in  Casper  B.  Par- 
ker by  the  decree  of  the  court,  he  having  sold  the  prop- 
erty for  a  valuable  consideration,  to  a  good  faith  purchaser^ 
no  appeal  bond  being  filed ;  there  can  be  no  doubt  upon 
principle  as  well  as  the  adjudicated  cases,  that  such  pur- 
chase is  not  affected  by  the  subsequent  reversal  of  the  d&» 
cree,  (Voorheesv.  BankyW  Peters, 475;  ShuUz  v.SanderSy 
88  K  J.  Eq.,  154 ;  Jemp  t?.  Bank,  15  Wis.-,  *  604 ;  Feaater 
V.  Flemmgy  66  111.^  467 ;  Phillips  v.  Benson^  5  Southern 
Rep.  [Ala.],  78.) 

We  think  the  principle  here  involved  has  already  been 
determined  by  this  court,  adversely  to  the  appellee  Court- 
nay,  in  the  case  of  McAusland  v.  Pundt,  1  Neb.,  211.  The 
following  is  the  fourth  paragraph  of  the  syllabus  in  that 
case:  *'  If  a  party  who  has  recovered  a  judgment  or  decree 
becomes  the  purchaser  of  property  thereunder,  and  con- 
veys the  same  to  a  third  party,  and  aflerwards  the  judg- 
ment and  decree,  not  having  been  superseded  by  bond^  ia 
reversed  in  the  appellate  court,  such  grantee  will  retain  the 
property  notwithstanding  the  reversal.'' 

The  lower  court  having  held  that  the  plaintiff  herein 
was  affected  by  the  pendency  of  the  appeal  in  the  supreme 
court  and  the  subsequent  reversal  of  the  case,  it  follows 
that  the  decree  of  the  district  court  must  be  reversed,  and 
a  decree  will  be  entered  in  this  court  quieting  the  title  to 
said  premises  in  the  appellant. 

Judgment  aooobdinqly. 

The  other  judges  concur. 


39 
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S8   610| 

j£ fl  John  Mordhobst  y.  Nebraska  Telephone  Oo. 

»    6101 

[FiLBD  JANUABT  38, 1890.] 

46  764  1.  Pleading:  Nbw  Mattbb.    All  oew  mfttten  ooofltitatiiig  a 


8d  610  entire  or  partiftl  defense  to  a  oftoae  of  aetion  most  be  pleaded. 

47    148  ' 

28  6l0l  ^  The  oross-ezainination  of  a  witnen  sbould  be  confined  totbe 

^  ^^1  matter  ooTered  by  the  examination  in  cbief. 

S,  Trial:  Etidbitob:  Ebbob.  Wben  the  trial  conrtnutaim  to  ob- 
jection to  a  qneetion  propoanded  to  a  witnees  on  bia  examina- 
tion in  chief,  the  party  desiring  the  evidence  most  ofiTer  to  piDTe 
the  facto  soaght  to  be  elicited  hj  the  qaestion  in  order  to  predi- 
cate error  npon  snch  rnling. 

4.  The  Evidenoe  examined,  and  hOd^  to  svstain  the  yeidiot 

Ebror  to  the  district  oourt  for  Gage  ooimfj.  Tnoi 
l)elow  before  Broady,  J* 

21 D.  Oobbey,  for  plaintiff  in  error. 

Burke  &  PratUy  oontrcu 

NORYAL,  J. 

This  was  a  sait  brought  bj  defendant  in  error  agfltinst 
the  plaintiff  in  error  upon  a  written  contract  for  the  roital 
of  a  telephone.  This  contract  is  Biade  a  part  of  the  peti- 
tion, and  contains  among  other  provisions  the  following: 

''In  case  communication  is  interrupted  from  any  cause 
whatever,  the  only  liability  of  the  exchange  shall  be  to 
abate  the  rent  during  such  interruption,  after  twenty-few 
hourt^  written  notice  thereof  to  the  Exchange,     *     *      * 

*'  The  subscriber  requests  the  Nebraska  Telephone  CSom- 
pany  to  place  in  his  premises  one  set  of  telephone  instra- 
ments,  as  noted  on  the  back  hereof^  and  to  connect  them  for 
his  use  with  the  company's  exchange  until  the  first  day  of 
January,  1886,  and  thereafter  until  tliis  agreement  is  can- 
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oeled  by  one  month's  notice  in  writiog  being  given  from 
one  party  to  the  other^  npon  the  terms  and  conditions 
stated  above^  which  he  hereby  promises  to  keep  and  per- 
form, and  agrees  to  pay  therefor  to  said  company  four  dol- 
lars on  the  first  day  of  every  month/' 

The  answer  is  a  general  denial,  and  also  that  the  plaint- 
iff did  put  a  telephone  instrnment  in  the  defendant's  place 
of  business,  and  that  after  being  used  a  short  time  became 
absolutely  worthless. 

The  reply  was  a  general  denial.  The  verdict  was  for 
the  plaintiff. 

It  is  not  claimed  that  a  written  notice  of  defects  in  the 
telephone  instrument  was  ever  given  the  company^  but  it 
is  contended  that  this  provision  of  the  written  contract  was 
waived  by  the  company  attempting  to  fix  it  after  verbal 
complaint.  On  the  trial  the  coart  permitted,  over  plaint- 
iff's objection,  the  defendant  to  prove  that  verbal  notice 
was  given,  but  aft;erwards  this  evidence  was  eliminated  from 
the  record,  and  the  jury  was  instructed  not  to  consider  it. 
This  is  the  first  error  complained  of.  We  think  this  ruling 
of  the  court  correct.  Waiver  of  the  written  notice  con- 
templated by  the  written  contract  was  not  in  issue.  In  order 
to  prove  a  waiver  of  the  written  notice,  it  should  have  been 
pleaded  in  the  answer,  as  it  constituted  new  matter  of  de- 
fense. {Jones  r.  Seward  Co.,  10  Neb.,  154.) 

It  is  contended  that  the  court  erred  in  not  allowing  the 
defendant  to  prove  that  the  telephone  instrument  was  de- 
fective. This  the  defendant  attempted  to  do  on  cross- 
examination  of  some  of  plaintiff's  witnesses,  and  this 
objection  was  properly  sustained,  for  the  reason  that  the 
witnesses,  when  examined  in  chief,  did  not  testify  as  to  the 
condition  of  the  instrument.  Cross-examinations  should 
be  confined  to  matters  covered  by  the  examination  in  chief. 

The  following  question  was  propounded  by  the  defend- 
ant to  Mr.  Taylor  while  a  witness  for  the  defense:  ''  What 
kind  of  an  instrument  was  this  as  being  a  good  or  poor 
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iDstrument?''  The  plaintiff  interposed  the  objection  of 
immaterial,  irrelevant,  and  incompetent,  which  objection 
was  sustained  bj  the  court,  and  an  exception  was  taken. 
The  plaintiff  in  error  made  no  offer  of  proof.  It  has  been 
repeatedly  held  by  this  court  that  error  cannot  be  assigned 
upon  the  sustaining  of  an  objection  to  a  question  pro- 
pounded to  a  party's  own  witness,  unless  the  party  desiring 
the  evidence  offers  to  prove  the  facts  sought  to  be  established 
by  the  question.  (Mattheum  v.  StaJtey  19  Neb.,  330;  Yaiu 
V.  Kinney,  25  Id.,  120.) 

Testimony  was  introduced  by  the  plaintiff  in  error  whidi 
tended  to  show  that  the  telephone  instrument  failed  to  work 
well.  Evidence  was  given  by  the  company  tending  to  es- 
tablish that  the  instrument  was  a  good  one.  The  testimony, 
while  somewhat  conflicting,  sustains  the  verdict  of  the  jury. 

The  judgment  is  affirmed. 

JUBOMENT  AFJBIBMED. 


The  other  judges  concur. 


28    012! 
4fi      ""A 

28  612  SoHuerTER,  HiNGSTON  A  Co.  V.  Washingtok  I.  Cabsoh. 

55    h6l 

[Filed  Jakuaby  38,  1890.] 

1.  Stoppage  in  Transitu.  Where  goods  are  sold  on  tinie  tbe 
Tendor  caDDot  claim  the  right  to  stop  said  goods  in  transit  with- 
out showing  that  the  vendee  is  insolvent,  and  that  the  goods 
have  not  come  into  his  actnal  orconstrnctiTe  possession. 

3.  — — .  The  attachment  of  each  goods  while  in  the  possession  of 
the  carrier,  by  a  general  creditor  of  the  TendeOi  does  not  destroy 
the  right  of  stoppage  in  tramitu, 

8.  Supreme  Court:  Objections  Not  Raiskd  Bklow.  When 
there  is  no  answer  in  the  record  brenght  to  this  coort,  bnt  it 
appears  that  the  canse  was  tried  by  both  parties  without  olgec- 
tion,  as  though  an  answer  had  been  filed  denying  the  allegib- 
tions  of  the  petition,  this  court  will  treat  tlw  eaoe  in  the  same 
way. 
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Error  to  the  district  court  for  Fillmore  county.  Tried 
below  before  MoBRis,  J. 

JfatUe  &  8loan^  for  plaintiffs  in  error^  cited :  Hutchin- 
son, Carriers,  sec.  409;  2  Bedfield,  Railways,  132;  (yNeal 
V.  Garrett,  6  la.,  480;  Sutro  v.  Hoile,  2  Neb.,  186 ;  Steele 
V.  Russell,  6  Id.,  216;  Orimisan  v.  Russell,  11  Id.,  469; 
C,  B.  &  q.  R.  Cb.  V.  Painter,  15  Id.,  396;  Symnsv.  Schot-- 
ten,  36  Kan.,  310  [lOPac.  Hep.,  831];  Rogers  v.  Thmms, 
20  Conn.,  62 ;  Reynolds  v.  Boston  &  M.  R.  Co.,  43  N.  H., 
680;  The  Tigress,  32  L.  J.  [Eng.  Adm.],  101 ;  Galahan 
«.  Babcook,  21  Ohio  St.,  281 ;  1  Benjamin,  Sales,  sec  869. 

F.  B.  Donisthorpe,  contra,  cited :  1  Parsons,  Contracts 
[6th  Ed.],  pp.  647, 630 ;  Wells,  Replevin,  sea  340 ;  C,  B. 
&  Q.  R.  Co.  V.  Fainter,  16  Neb.,  396. 

NORVAL,  J. 

This  is  an  action  in  replevin.  The  case  was  submitted 
to  the  court  upon  the  following  statement  of  facts: 

"Schuster,  Hinqston  &  Co. 

V. 

Washington  I.  Carson. 

"It  is  hereby  agreed  and  stipulated  by  and  between  the 
parties  to  the  above  entitled  cause  that  the  same  shall  be 
submitted  on  the  following  statement  of  facts:  that  the 
plaintiffs  are  a  copartnership  doing  business  at  St.  Joseph, 
Missouri;  that  on  the  21st  day  of  September,  1888,  they 
sold  to  one  A.  Sands  the  goods  and  property  which  are  the 
subject  of  this  action,  for  the  sum  of  $685.60,  to  be  paid 
for  in  four  months  from  that  date,  no  part  of  which  sum 
has  ever  been  paid  to  plaintiffs;  that. on  the  21st  day  of 
September,  1888,  the  plaintiffs  delivered  said  goods  to  the 
Chicago,  Burlington  &  Quincy  Railroad,  at  St.  Joseph, 
Mo.,  as  a  common  carrier,  to  convey  said  goods  to  the  sta- 
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tion  at  Grenevay  Fillmore  county ,  Nebraska,  as  further 
evidenced  by  the  original  bill  of  lading  issued  by  the  agent 
of  such  common  carrier,  and  attached  hereto  and  made  a 
part  hereof;  that  in  pursuance  of  said  bill  of  lading  and 
agreement  contained  therein,  the  said  C,  B.  &  Q.  Railroad 
conveyed  said  goods  to  Geneva  station;  that  on  the  first 
day  of  October,  1888,  the  defendant  herein,  as  sheriff  of 
Fillmore  county,  Nebraska,  by  virtue  of  an  order  of  at- 
tachment, issued  by  J.  D.  Hamilton,  a  justice  of  the  pcaoe 
in  and  for  Fillmore  county,  in  a  suit  wherein  one  Silas  R 
Camp  was  plaintiff,  and  said  consignee,  A.  Sands,  was  de- 
fendant, did  levy  upon  and  take  possession  of  said  goods 
while  the  same  were  in  the  possession  of  the  said  C,  B.  A 
Q.  railroad  in  their  freight  house  at  Geneva,  Nebraska, 
and  before  the  same  had  been  delivered  by  the  said  railroad 
to  the  consignee;  that  if  the  court  shall  find  for  the  plaint- 
iff, from  the  above  agreed  statement  of  &ct8,  that  the  right 
of  property  or  right  of  possession  was  in  the  plaintiff,  he 
shall  assess  the  damages  at  the  sum  of  twenty-five  cents ; 
that  if  the  court  shall  find  that  the  right  of  possession  was 
in  the  defendant,  then  he  shall  find  the  value  of  that  pos- 
session at  $250,  except  it  shall  be  found  that  the  defendant 
had  a  lien  on  said  property  for  freight  paid ;  then  the  value 
of  said  possession  shall  be  found  at  $3.22,  and  damages  in 
the  sum  of  twenty-five  cents/' 

The  court  found  for  the  defendant;  the  plaintiffs  filed  a 
motion  for  a  new  trial  which  was  overruled,  and  the^ 
bring  the  case  to  this  court  by  a  petition  in  error. 

The  principal  question  to  be  decided  in  this  case  is 
whether  the  plaintiffs  in  error  had  a  right,  under  the 
agreed  facts,  to  reclaim  the  goods  which  they  had  sold  to 
A.  Sands,  and  which  had  been  attached  by  the  defendant 
in  error,  as  sheriff,  by  virtue  of  a  writ  of  attachment 
placed  in  his  hands  against  said  A.  Sands.  The  stipula- 
tion of  the  parties  shows  that  the  goods  in  controversy 
were  sold  on  credit,  and  were  shipped  to  the  vendee  by  rail, 
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and  while  in  the  warehouse  of  the  carrier  at  the  point  of 
destination  the  goods  were  attached  bj  the  sheriff.  It  is 
well  settled  by  adjudicated  cases  that  the  right  of  stoppage 
m  transitu  exists  until  the  goods  are  delivered  to  the  buyer 
or  possession^  actual  or  constructive,  is  taken  by  him. 
And  generally  this  right  is  not  defeated  by  the  arrival  of 
the  goods  at  the  place  of  destination.  ({7.  8,  W^  E.  &  P. 
Co.  V.  Oliver,  16  Neb.,  612;  Greve  v.  Dunham,  14  N.  W. 
£ep.  [la.],  130;  Hutchinson  on  Carriers,  sec.  499.) 

The  fact  that  the  goods  were  attached  by  a  general  cred- 
itor of  the  vendee  while  the  goods  are  in  the  warehouse  of 
the  carrier  at  the  point  of  destination,  does  not  destroy  the 
right  of  stoppage  in  transitu.  {(yNiel  v.  Garrett,  6  Iowa, 
480;  Rtteker  v.  Donovan^  13  Kan.,  251.) 

It  will  be  observed  that  the  stipulation  fails  to  show  that 
the  vendee,  A.  Sands,  was  insolvent,  which  we  think  is 
decisive  of  the  right  of  plaintiff  in  error  to  stop  the  goods 
m  ti^ansitu.  (Walsh  v.  Blakdy,  9  Pac.  Eep.  [Mont.],  809; 
Hutchinson  on  Carriers,  sec.  499 ;  C,  B.  &  Q,  Railroad 
Company  v.  Painter  15  Neb.,  396.)  The  fact  that  the  prop- 
erty was  attached  is  no  evidence  that  the  vendee  was  in- 
solvent. For  aught  that  appears  in  this  record  he  is 
abundantly  able  to  pay  all  l^al  demands. 

It  does  not  appear  that  an  answer  was  filed  in  the  lower 
court  The  plaintiff  in  error  claims  that  the  allegations  of 
the  petition  must  be  taken  as  true,  and  that  judgment 
should  have  been  for  the  plaintiff  in  error,  notwithstand- 
ing the  stipulation  of  facts.  The  cause  was  submitted  to 
the  court  to  be  decided  upon  an  agreed  state  of  facts  as 
though  an  answer  was  on  file,  and  no  question  was  raised 
in  that  court  that  one  was  not  filed.  This  court  has  held, 
in  the  case  of  the  Western  Horse  &  Cattle  Ins.  Co,  v. 
limm,  23  Neb.,  526,  "that  where  a  reply  was  necessary 
and  none  made,  yet  if  the  cause  was  tried  as  though  there 
was  a  proper  reply  on  file,  no  advantage  could  be  taken  of 
its  absence  in  this  court.''     The  attention  of  the  trial  court 
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was  not  c*a11ed  to  the  fact  that  no  answer  had  been  filed. 
We  now  think  it  too  late  for  the  plainti£b  in  error  to  com- 
plain. 

The  judgment  of  the  district  court  is  affirmed. 

JUVQUEST  AFFIBMEDu 

The  other  judges  concur. 


OOBDELIA  B.  SnEIX  V.  JoHN  BlOKEfFIB. 
[FiLSD  Januabt  28, 1690.] 

1.  Beplevin:  Rtoht  of  Possession  Essewttal.  In  orte  l» 
maintain  an  action  of  rapleTin,  the  plaintiff  most  show  sndi  in 
interest  in  the  property  claimed  as  entitles  him  to  its  immedi- 
ate poaseasion. 

%  Iiandlord  and  Tenant :  Lien.  Where  a  tanant  agreae  to  de- 
Uver  to  his  landlord,  as  rent,  a  Bi>ecified  nnmher  of  haahelf  of 
com  for  each  acre  planted,  and  there  ia  no  agreement  that  thi 
rent  shall  be  paid  ont  of  the  com  to  be  raised  by  the  tensst^ 
hddf  that  the  landlord  has  no  lien  npon  the  com  raised  on  the 
leased  premises,  and  cannot  maintain  replcTin  against  the  ten* 
ant  for  any  portion  of  such  com. 

Error  to  the  district  court  for  Fillmore  county.  Tiisd 
below  before  Morris,  J. 

Maule  A  SBhan,  for  plaintiff  in  error. 

John  Barsby,  contra. 

NORVAL,  J. 

This  is  an  action  of  replevin  brought  by  plaintiff  in 
error,  to  recover  possession  of  750  bushels  of  com  claimed 
as  rent  due  her  for  the  use  of  sixty  acres  of  land  fiumsd 
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bj  the  defendant  Kieketts  in  the  year  1887.  The  contract 
of  rental  was  a  written  one,  and  contains  this  clause: 
'^And  the  said  party  of  the  second  part^  in  consideration 
of  the  leasing  of  the  premises  as  above  set  forth,  covenants 
and  agrees  with  the  party  of  the  first  part  to  pay  the  said 
party  of  the  first  part,  as  renfc  for  the  same,  twelve  bushels 
of  com  for  each  acre  of  corn  planted  on  said  land  in  the 
year  1887,  said  com  to  be  delivered  at  the  residence  of 
said  first  party,  or  at  such  place  in  the  city  of  Fairmont 
as  the  first  party  may  direct,  on  or  before  the  25th  day  of 
December,  1887/' 

The  evidence  shows  that  sixty  acres  were  planted  to 
com,  that  part  of  the  com  replevied  had  been  gathered 
and  placed  in  the  crib  of  the  defendant  Schaltz,  and  the 
remainder  was  on  the  leased  premises.  No  corn  having 
been  delivered  to  plaintiff  in  payment  of  the  rent,  suit 
was  brought  October  31,  1887.  The  findings  and  judg- 
ment of  the  district  court  were  for  the  defendants. 

It  will  be  seen  that  the  above  quoted  provision  of  the 
lease  does  not  suggest  that  the  plaintiff's  rent  should  be 
paid  from  corn  raised  on  tiie  farm  by  the  tenant.  Another 
clause  of  the  lease  does  provide  that  a  share  of  the  identi- 
cal oats  raised  on  the  place  should  be  delivered  to  the  plaint- 
iff as  rent  for  the  ground  sowed  to  that  crop.  Had  Ricketts 
failed  to  raise  any  corn,  the  plaintiff  could  have  maintained 
an  action  against  him  for  the  value  of  the  twelve  bushels 
of  corn  for  each  acre  planted.  Under  the  lease  the  plaint- 
iff in  error  had  no  interest  in  the  corn  replevied.  Bicketts 
could  have  bought  good  merchantable  corn  and  tendered  it 
to  the  plaintiff  in  error  before  December  26,  1887,  and 
she  would  have  been  compelled  to  have  received  it.  In 
any  view  of  the  case  Ricketts  had  until  that  date  to  de- 
liver the  corn,  and  the  plaintiff  could  not  maintain  re- 
plevin prior  to  the  date  fixed  for  the  delivery  of  the  corn. 
To  maintain  replevin,  the  plaintiff  must  show  that  he  is 
entitled  to  the  immediate  possession  of  the  property  claimed* 
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(Jimmeraon  v,  Qreen^  7  Neb,,  26;  Haggard  v.  Wallen,  6 
Id.,  271.) 

It  follows  from  what  has  been  alreadj  said  that  the 
trial  court  did  not  err  in  excluding  plaintiff's  offered  tes- 
timony. We  find  no  error  in  the  record,  and  therefore 
affirm  the  judgment. 

JUDGMEST  AFFIBM£D. 


The  other  judges  concur. 

28    618 
86    109 

28  eisl 

47  6091  State,  ex  rel.  Martin  L.  Easterdat,  v.  Martin 

Howe. 

[FiLSD  Januabt  29, 1890.] 

1.  Statutes :  Construction.  When  statutes  are  so  clearly  inoon- 
sistent  with  and  repagnant  to  each  other  that  both  cannot  be 
execated,  the  last  in  time  prevaUs. 

8.  Cities  of  First  Class :  Justices  of  thb  Pbagb.  Cities  of  the 
first  class  are  entitled  to  three  jnstioes  of  the  peace,  one  to  be 
elected  from  each  of  the  three  districts  by  the  qualified  electon 
of  said  district. 

8.  Eleotions;  Ballots:  Wobdino.  At  an  election  held  in  the 
third  district  of  the  city  of  Lincoln  for  the  election  of  a  jnstioe 
of  the  peace  therein,  ballots  were  cast  designating  the  office 
**  For  Jnstioe  of  the  peace  for  the  First  district,"  and  others  were 
cast  therein  ''For  justice  of  the  peace  for  the  Third  district," 
held,  that  the  words  describing  the  district  did  not  constitnte  a 
part  of  the  legal  designation  of  the  office,  and  should  be  treated 
as  snr  pi  usage. 

4. :  IMPEBITBOT  Canvass:  Mandamus.    Where  the  board  of 

canvassers  of  an  election  have  canvassed  but  a  portion  of  the 
returns  and  issued  a  certificate  of  election,  mandamua  wiU  lie  in 
a  proper  case  to  compel  them  to  reassemble  and  canvass  the  re- 
turns correctly,  and  issue  a  certificate  to  the  one  found  elected 
firom  the  whole  returns,  notwithstanding  the  person  to  whom  the 
certificate  of  election  had  been  issued  had  qualified  and  entered 
upon  the  discharge  of  the  duties  of  the  office. 
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Original  application  for  mandamaa. 

N,  Z.  Snell,  W.  J.  Bryony  and  A.  8.  Tibbds,  for  relator, 
cited :  StaJle  v.  Steama,  11  Neb.,  104;  State  v.  Wilson,  24  Id., 
139;  State  v,  Dinanwrey  6  Id.,  145;  Long  v.  State,  17  Id., 
65;  Coffey  v.  Edmonds,  58  Cal.,  521 ;  Inglis  v.  Shepherd, 
67  Id.,  469;  Strong,  PeUtioner,  20  Pick.  [Mass.],  484; 
Dean  v.  Meld,  5  Cong.  Ei.  Cases,  190;  6  Am.  &  Eng. 
Encyc.  of  Law,  344. 

Charles  L.  Hall  (Adams,  Lansing  &  Scott,  with  him),  for 
respondent,  cited  :  State  v.  Peacock,  15  Neb.,  443;  State  v. 
Hill,  20  Id.,  119 ;  Moses,  Mandamus,  150 ;  Angell  &  Ames, 
Corp.  [11th  Ed.],  sec.  702;  Paine,  Elections,  sec.  928;  Bex 
V.  Colchester,  2  T.  R.  [Eng.],  260;  &.  Louis  County  Court  v. 
Sparks,  10  Mo.,  117;  Staie  v.  Rodman,  43  Id.,  260 ;  FeopU  v. 
Corporation  of  N.  F.,  3  Johns.  Cas.  [N.  Y.],  79 ;  People  v. 
Supervisors,  12  Barb.  [N.  Y.],  222;  Williams  r.  Com'rs,  35 
Me.,  345;  French  v.  Cowan,  79  Id.,  435;  Howard  v.  Gage, 
6  Mass.,  464;  Clark  v.  Board,  126  Ind.,  282;  State  v. 
Board,  49  N.  J.  L.,  349;  People  v.  Board,  13  N.  E.  Eep. 
[N.Y.],  920;  State  v.  Deane,  1  So.  Rep.  [Fla.],  698;  Inn 
gerson  v.  Berry,  14  Ohio  St.,  325 ;  Bonner  v.  State,  7  Ga., 
470. 

NORVAIi,  J. 

This  is  an  original  application  for  mandamtbs  to  compel 
the  respondent,  Martin  Howe,  county  clerk  of  Lancaster 
county,  to  reconvene  the  canvassing  board  and  correctly 
canvass  the  returns  of  the  votes  cast  at  the  last  general  eleo* 
tion  for  justice  of  the  peace  in  the  Third  district  of  the  city 
of  Lincoln  and  to  issue  to  relator  a  certificate  of  election  to 
said  office. 

The  allegations  of  the  petition  are  as  follows : 
"First — That  the  city  of  Lincoln  is  a  city  of  the  first 
class,  a  municipal  corporation  organized  and  existiug  under 
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the  general  laws  of  the  state  of  Nebraska,  and  is  divided 
into  six  wards,  numbered  from  one  to  six  respectively.  For 
the  purpose  of  election  of  justices  of  the  peace  said  city  is 
divided  into  three  districts,  numbered  from  one  to  three; 
that  the  first  of  said  districts  is  composed  of  the  First  and 
Third  wards  of  said  city ;  that  the  second  of  said  districts  is 
composed  of  the  Second  and  Fifth  wards  of  said  city;  that 
the  third  of  said  districts  is  composed  of  the  Fourth  and 
Sixth  wards  of  said  city ;  that  said  Fourth  ward  is  divided 
into  two  election  districts  or  voting  precincts,  designated  as 
'A'  and  'B'  respectively;  that  said  Sixth  ward  is  divided 
into  two  election  districts  or  voting  precincts^  designated  as 
'A*  and'B'  respectively. 

"  Second — ^That  Martin  L.  Easterday,  the  relator  herein, 
is  a  citizen  of  the  United  States,  a  resident  of  the  Sixth 
ward  of  said  city,  and  of  the  Third  district  as  aforesaid,  and 
a  legal  voter  therein,  and  has  been  for  more  than  three 
years  last  past,  and  is  competent  to  qualify  for  the  office  of 
justice  of  the  peace. 

"Third. — That  at  a  regular  annual  election  held  in  said 
city  on  the  fifth  day  of  November,  1889,  the  said  relator 
was  the  regular  nominee  and  candidate  for  justice  of  the 
peace  in  and  for  said  Third  district  in  said  city  upon  the 
democratic,  prohibition,  and  union  labor  tickets ;  that  one 
Charles  H.  Foxworthy  was  the  r^ular  nominee  and  can- 
didate upon  the  republican  ticket  for  the  office  of  justice  of 
the  peace  in  and  for  the  Third  district;  and  there  were  no 
other  nominees  or  candidates  for  the  said  office  in  said  dis- 
trict, nor  were  any  other  persons  voted  for  for  justice  of 
the  peiioe  of  the  Third  district,  nor  were  there  any  other 
candidates  for  the  office  of  justice  of  the  peace  residing  in 
said  district. 

'*  Fourth — That  by  the  returns  of  the  judges  of  election, 
and  tlie  election  boards  of  the  various  voting  precincts  in 
said  Third  district,  made  to  the  county  clerk  of  Lancaster 
county,  the  respondent  in  this  case,  it  was  shown  that  un- 
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der  the  head  of  'justice  of  the  peaoe  for  the  Third  district, ' 
there  were  cast  in  '  A'  precinct  of  the  Fourth  ward,  for  M. 
L.  Easterday,  the  relator  herein,  144  votes;  for  C.  H.  Fox- 
worthj,  200  votes ;  that  under  the  head  of  'justice  of  the 
peace'  there  were  cast  in  said  district  for  M.  L.  Easterdaj, 
the  relator  herein,  as  follows : 

'A'  precinct,  Fourth  ward 17  votes 

'B' precinct,  Fourth  ward 134  votes 

'A'  precinct.  Sixth  ward 200  votes 

'B'  precinct,  Sixth  ward. 114  votes 

"That  under  the  head   of  'justice  of  the  peace'  there 
were  cast  in  said  district  for  C.  H.  Foxworthy  as  follows : 

'A'  precinct,  Fourth  ward None 

'B' precinct,  Fourth  ward 200  votes 

'A'  precinct.  Sixth  ward« 137  votes 

'B' precinct.  Sixth  ward 68  votes 

"That  under  the  head  of  'justice  of  the  peaoe  for  the 
First  district'  there  were  cast  in  said  Third  district  for  said 
M.  L.  Easterday, three  votes;  for  C.  H.  Foxworthy,  none; 
that  the  votes  cast  for  M.  L.  Easterday,  the  relator  herein, 
and  returned  for  him  as  follows :  144  votes  for  'justice  of 
the  peaoe  of  the  Third  district,'  466  votes  for  'justice  of  the 
peace,'  and  three  votes  for  'justice  of  the  peace  for  the  First 
district' — ^total,  612,  were  all  cast  for  the  said  M.  L. East- 
erday and  intended  for  him  and  returned  for  him  as  'justice 
of  the  peace  for  the  Third  district, '  and  should  all  be  added 
together  as  his  vote  for  the  said  ofiSce ;  that  the  200  votes 
as  above  set  forth  returned  for  C.  H.  Foxworthy  for  'jus- 
tice of  the  peace  for  the  Third  district,'  and  the  405  votes 
returned  for  said  Foxworthy  for  'justice  of  the  peace* 
were  voted  for,  intended  for,  and  returned  for  said  Fox- 
worthy as  'justice  of  the  peace  for  the  Third  district, '  and 
should  be  added  together,  making  a  total  vote  of  605  for 
him  for  the  ofiBce  of  'justice  of  the  peace  for  Third,  dis- 
trict ; '  that  thereby  the  said  M.  L.  Easterday  received  a 
majority  of  seven  votes^  and  was  duly  elected  to  the  office 
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of  justioe  of  the  peace  in  and  for  said  Third  district  in  the 
citj  of  Lincoln  for  the  term  of  two  years  next  ensuing. 

^' Fifth — ^That  the  respondent,  Martin  Howe,  is  countj 
clerk  for  Lancaster  county,  state  of  Nebraska,  and  has 
been  since  the  2lBt  day  of  November,  1889 ;  that  it  is  the 
duty  of  the  respondent,  as  county  derk  as  aforesaid,  to 
call  to  his  aid  two  electors  of  the  said  county  and  to  cor- 
rectly canvass  the  votes  for  justioe  of  the  peace  for  said 
Third  district  as  returned  by  the  election  boards  and  judges 
of  the  various  voting  precincts  of  said  district,  to  make  all 
additions  and  computations  necessary  to  determine  which 
candidate  received  a  majority  of  the  votes  cast  for  said  of- 
fice, to  declare  the  candidate  receiving  a  majority  of  said 
votes  elected  to  said  office,  and  to  issue  to  said  candidate  a 
certificate  of  election.  The  relator,  on  or  about  the  6th 
day  of  December,  1889,  demanded  of  said  respondent^ 
Martin  Howe,  county  clerk  of  Lancaster  county,  that  he 
reconvene  the  canvassing  board  which  canvassed  the  votes 
oast  in  said  Third  district,  and  correctly  canvass  the  votes 
so  cast  and  returned,  and  add  together  the  votes  cast  for  re- 
lator and  said  C.  H.  Foxworthy,  each,  under  the  various 
heads  of  'justice  of  the  peace  for  the  Third  district^'  'jus- 
tice of  the  peace,'  and  'justice  of  the  peace  for  the  First 
district,'  and  declare  the  said  relator  duly  elected  justice  of 
the  peace  in  and  for  said  Third  district,  and  at  said  time 
demanded  of  the  said  respondent  that  he  issue  to  him,  the 
relator  herein,  a  certificate  of  election,  as  required  by  law, 
each  and  every  one  of  which  demands  the  respondent,  Mar- 
tin Howe,  refused  to  comply  with ;  relator  also  demanded 
on  said  day  that  the  said  respondent  call  to  his  aid  two 
electors  of  said  county  and  canvass  the  votes  returned  for 
justice  of  the  peace  in  said  district,  at  the  said  election,  and 
add  together  the  votes  cast  for  relator  and  said  C.  H.  Fox- 
worthy,  each,  and  returned  under  the  various  heads  of 
'justice  of  the  peace  of  the  Third  district,'  'justice  of 
the  peace,'  and  'justice  of  the  peace  for  the  First  district,' 
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and  declare  the  relator  duly  elected  to  the  office  of  the  jus- 
tice of  the  peace  for  the  Third  district,  and  issue  to  him  a 
certificate  of  election  according  to  law;  each  and  everyone 
of  which  demands  the  said  respondent  refused  to  comply 
with^  and  disregarding  his  duties  as  above  set  forth,  failed 
and  refused,  and  still  refuses  to  call  to  his  aid  the  said  elec- 
tors or  reconvene  said  board^  and  correctly  canvass  the 
votes  returned  for  said  office,  and  declare  the  said  relator 
elected  to  said  office,  and  issue  to  him  a  certificate  of  eleo- 
tion. 

"Sixth— That  prior  to  the  21st  day  of  November,  1889, 
one  O.  C.  Bell  was  county  clerk  of  Lancaster  county,  Ne- 
braska, and  contrary  to  his  duties  as  county  clerk,  as  above 
set  forth,  the  said  O.  C.  Bell  called  to  his  aid  two  electors 
of  said  county  and  made  a  pretended  canvass  of  said  vote, 
and  in  said  pretended  canvass  refused  to  canvass,  count, 
and  add  together  the  144  votes,  the  465  votes,  and  the  3 
votes  returned  as  aforesaid  for  relator,  and  refused  to  de- 
clare the  said  relator  duly  elected  justice  of  the  peace  for 
said  Third  district,  and  refused  to  deliver  a  certificate  of 
election  to  said  relator;  that  on  or  about  the  8th  day  of 
November,  1889,  the  relator  herein  demanded  of  said  O. 
C.  Bell,  the  then  county  clerk  of  Lancaster  county,  and  of 
the  canvassing  board  by  him  convened  and  then  in  session, 
that  he  and  they  add  together  all  votes  cast  for  relator 
herein  in  said  Third  district  and  returned  as  aforesaid  under 
the  heads  of  ^justice  of  the  peace,'  'justice  of  the  peace 
of  the  Third  district,'  and  'justice  of  the  peace  of  the 
First  district.'  Relator  also  on  said  day  demanded  of  said 
O.  C.  Bell  and  the  said  canvassing  board  that  he  and  they 
declare  him,  the  relator,  duly  elected  to  the  office  of  justice  of 
the  peace  for  the  said  Third  district,  and  issue  to  him  a  cer- 
tificate of  election  as  justice  of  the  peace  for  saltd  Third  dis- 
trict, but  that  each  and  every  one  of  said  demands  of  said 
relator  was  disregarded  and  refused  by  said  O.  C.  Bell  and 
the  flaid  canvassing  board,  contrary  to  their  duty  as  afore- 
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said;  and  the  said  O.  C.  Bell^  county  clerk,  together  with 
one  of  said  electors,  declared  the  election  of  C.  H.  Fox- 
worthy  to  said  office,  contrary  to  their  duty,  to  the  facts, 
the  returns,  and  to  the  rights  of  relator,  and  thereupon  the 
county  clerk  issued  to  said  Foxworthy  a  certificate  of  elec- 
tion to  said  office." 

The  answer  of  the  respondent,  after  admitting  the  alle- 
gations of  the  petition,  contains  the  following  averments: 

'^That  prior  to  the  commencement  of  this  action  and 
after  issuance  of  said  certificate,  and  within  the  time  allowed 
by  law  therefor,  said  Chas.  H.  Foxworthy  did,  on  the  21st 
day  of  November,  1889,  execute,  in  due  form  of  law,  and 
as  by  law  required,  his  bond  as  justice  of  the  peace  for  said 
Third  district,  in  the  sum  of  $500  with  sureties,  as  required 
by  law,  and  presented  the  same  on  said  21st  day  of  No- 
vember, 1889,  to  the  board  of  county  commissioners  for 
approval,  as  by  law  required,  and  did,  on  said  21st  day  of 
November,  1889,  take  and  subscribe  the  oath  of  office  re- 
quired by  law  to  be  taken  and  subscribed  by  a  justice  of 
the  peace ;  that  afterwards,  to-wit,  on  the  12th  day  of  De- 
cember, 1889,  but  prior  to  the  commencement  of  this  action, 
said  bond  of  said  Foxworthy,  with  said  oath  of  office  thereto 
attached,  was  duly,  as  by  law  required,  approved  by  the 
board  of  county  commissioners  of  said  county,  and  there- 
upon, on  the  12th  day  of  December,  1889,  was  duly  filed 
for  record  in  the  office  of  this  respondent  county  derk  as 
aforesaid,  and  duly  recorded ;  whereupon,  and  prior  to  the 
commencement  of  this  action,  said  Chas.  H.  Foxworthy 
duly  became  the  justice  of  the  peace  for  the  Third  district 
of  said  city,  and  then  and  prior  to  the  commencement  of 
this  action,  said  Foxworthy  was  and  still  is  holding  said 
office. 

^^This  respondent  represents  and  shows  to  the  court  that 
if  the  peremptory  writ  of  mandamus  prayed  for  in  said  pe- 
tition issues,  and  this  respondent  be  commanded  to  issue  a 
certificate  of  election  to  said  Easterday  for  said  office,  a 
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doud  will  be  cast  upon  the  title  of  said  Foxworthy  thereto, 
and  the  administration  of  law  in  said  oify  will  be  impaired 
and  impeded;  that  sinoe  the  election  and  qualification  of 
said  Fozworthj  he  has  provided  himself  with  a  suitable 
offioe  in  the  Fonrth  ward  of  the  city  of  Lincoln,  and  with 
the  docket  provided  by  law  to  be  kept  by  justices,  and  has 
entered  upon  the  active  discharge  of  duties  of  justice  of  the 
peace  as  provided  by  law,  and  has  issued  various  and  num- 
erous summonses  in  the  regular  course  of  his  duty  and  has 
collected  moneys  in  settlement  of  suits,  and  done  and  per- 
formed various  other  official  acts  in  the  discharge  of  his 
said  duties  as  such  justice  as  aforesaid. 

"  This  respondent,  further  answering  said  petition,  rep- 
resents and  shows  to  the  court  that,  by  the  law  governing 
cities  of  the  first  class,  to-wit,  chapter  13a,  Compiled  Stat- 
utes 1889,  page  157,  it  is  provided  in  section  11  that  in  cities 
of  the  first  class  only  two  justices  of  the  peace  shall  be 
elected  by  the  whole  city  at  large;  that  in  sec.  7,  chap.  26, 
Comp.  Stats.  1889,  page  461,  it  is  provided  that  said  cities 
shall  be,  by  the  county  board,  divided  into  three  districts,  and 
a  justice  of  the  peace  be  elected  from  each  district;  that  by 
reason  of  the  conflict  between  said  laws  it  was  uncertain  and 
not  known  under  which  law  said  election  for  justice  of  the 
peace  should  be  conducted ;  that,  as  will  be  seen  from  an 
inspection  of  the  exhibit  hereto  attached,  said  Easterday 
and  said  Fpxworthy  had  votes  returned  for  each  from 
nearly  every  voting  precinct  in  the  city ;  that  said  canvass- 
ing board  canvassed  and  tabulated  the  returns  as  shown, 
and  by  an  inspection  thereof  it  will  be  seen  that  Foxworthy 
received  over  Easterday  a  majority  in  the  city  at  large  for 
the  office  of  'justice  of  the  peace'  592  votes,  and  in  the 
Fourth  and  Sixth  wards  said  Foxworthy  received  over  said 
Easterday  a  majority  of  fifty-six  votes  for  the  office  of  *  jus- 
tice of  the  peace  for  the  Third  district,'  and  that  said  can- 
vassing board,  by  a  majority  vote,  issued  the  certificate  of 
election  accordingly  to  said  Foxworthy. 
40 
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**  For  further  and  second  defense  to  said  petition  of  said 
Easterday  the  respondent  avers  and  sajs  that  after  said 
general  election^  and  duly  at  the  time  and  as  by  law  re- 
quired, said  Bell,  county  clerk  as  aforesaid,  called  to  his 
aid  Wm.  Gillespie  and  Leni  Tibbitts,  two  electors  of  said 
county,  to  constitute  with  said  Bell  the  board  to  canvass 
the  returns  of  said  election ;  that  said  board  thereupon  duly 
and  as  by  law  required  proceeded  to  canvass  and  did  can- 
vass said  returns  and  count  the  same  in  the  exact  manner 
in  which  said  returns  came  from  the  various  election  boards 
of  the  several  precincts  of  said  city  and  county,  and  fully 
and  completely  discharged  the  duties  devolving  upon  them 
by  law  as  a  canvassing  board,  all  of  which  is  fully  and  ex- 
plicitly shown  by  the  certified  abstract  of  votes  in  said  oity 
at  said  general  election  for  said  office  of  justice  of  the  peace 
tJA  returned  by  said  election  board,  hereto  attached  and  made 
a  part  of  this  answer." 

To  the  answer  is  attached  an  abstract  of  all  the  votes 
cast  for  justice  of  the  peace  at  said  election  in  the  entire 
city  of  Lincoln.  The  cause  is  submitted  on  a  general  de- 
murrer to  the  answer. 

Section  11  of  an  act  entitled  '^An  act  to  incorporate 
cities  of  the  first  class  and  regulating  their  duties,  powers, 
g<v^ernment,  and  remedies,"  which  took  effect  March  29, 
1889,  provides  that  ''every  such  city  shall  constitute  a 
district  for  the  election  of  justices  of  the  peace  and  con- 
stables, and  in  every  such  district  there  shall  be  elected  two 
justices  of  the  peace  and'  two  constables  at  the  time  pro- 
vided by  law  for  the  election  of  such  officers  in  other  dis- 
tricts." (Comp.  Stats.  1889,  page  168,  sec  11.) 

On  the  30th  day  of  March,  1889,  section  7  of  chapter 
26,  entitled''  Elections,"  was  amended  so  as  to  read  as  fol- 
lows :  "  That  in  all  cities  of  the  first  class  there  shall  be 
but  three  justices  of  the  peace,  and  no  more,  for  each  of 
such  cities,  and  for  the  purpose  of  establishing  this  plan  it 
shall  be  the  duty  of  the  county  board  of  the  county  in 
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which  sudi  city  or  cities  shall  be  situated^  on  or  before  the 
first  day  of  September,  *  *  ♦  to  divide  such  city  into 
three  districts,  numbered  respectively  one  (1),  two  (2),  and 
three  (3),  and  shall  be  composed  of  two  or  more  wards  or 
voting  districts,  as  the  case  may  be,  comprising  compact  and 
contiguous  territory,  and  embracing,  as  near  as  may  be  pos- 
sible, one-third  (^)  of  the  population  of  such  city,  and  not 
subject  to  alteration  oftener  than  once  in  four  (4)  years,  and 
one  justice  of  the  peace  shall  be  elected  from  each  of  said 
districts  by  the  qualified  electors  of  said  district,  who  shall 
provide  and  maintain  an  ofl&ce  or  place  for  holding  court 
in  the  district  in  which  he  shall  have  been  elected/^ 

It  appears  from  the  allegations  of  the  petition,  which  are 
admitted  by  the  answer,  that  the  city  of  Lincoln  is  divided 
into  six  wards,  numbered  from  one  to  six  respectively;  that 
for  the  purpose  of  the  election  of  justices  of  the  peace  said 
city  is  divided  into  three  districts,  numbered  from  one  to 
three;  that  the  Third  district  is  composed  of  the  Fourth 
and  Sixth  wards  of  said  city;  that  the  relator  and  Mr.  Fox- 
worthy  reside  in  said  Third  district ;  that  votes  were  cast 
and  returned  at  said  election  for  relator  and  Mr.  Foxworthy 
from  nearly  every  voting  precinct  in  the  city,  and  that 
the  said  Foxworthy  received  over  Easterday  a  majority  of 
the  votes  cast  in  the  city  for  the  office  of  justice  of  the  peace. 
It  is  therefore  necessary  to  determine  which  of  the  above 
quoted  acts  of  the  l^islature  is  in  force  and  governed 
said  election.  If  the  act  last  quoted  did  not  govern,  then 
it  is  clear  the  relator  was  not  elected.  The  first  act  pro* 
vides  for  the  election  of  two  justices  of  the  peace  and  that 
they  shall  be  elected  by  the  electors  of  the  entire  city, 
while  the  latter  act  provides  for  three  justices  of  the  peace 
to  be  elected  by  the  electors  by  districts.  These  acts  are 
inconsistent  with  each  other,  and  both  cannot  be  given 
effect.  Under  a  familiar  rule  in  the  construction  of  statutes 
which  are  so  clearly  inconsistent  with  and  repugnant  to 
each  other  that  both  cannot  be  executed,   the  last  act  in 
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point  of  time  prevails.  ( White  v.  The  City  of  Lincoltiy  6 
Neb.,  505  ;  Brown  v.  CowrUy  CommissUmerSy  21  Penn.  St., 
37.)  It  follows  that  the  act  of  March  30,  1889,  is  the 
prevailiDg  one  and  that  the  city  of  Lincoln  is  entitled  to 
three  justices  of  the  peace,  one  to  be  elected  from  each  of 
three  districts  by  the  qualified  electors  of  said  district. 

The  answer  states  that  in  the  Third  district  of  the  city  of 
Lincoln,  "  For  justice  of  the  peace  for  the  Third  district" 
the  relator  Easterday  received  144  votes,  and  Charles  H. 
Foxworthy  received  200  votes ;  that  in  said  Third  district 
"  For  justice  of  the  peace,"  465  votes  were  cast  for  said 
Easterday,  and  405  votes  were  cast  for  said  Foxworthy, 
and  in  said  Third  district,  8  votes  were  cast  for  said  East- 
erday "  For  justice  of  the  peace  for  the  First  district." 
The  canvassing  board  refused  to  add  together  and  count 
as  votes  cast  for  said  Easterday  the  144  votes  cast  for 
him  "  For  justice  of  the  peace  for  the  Third  district,"  the 
465  votes  cast  for  him  ''  For  justice  of  the  peace,"  and 
the  8  votes  cast  for  him  ^'  For  justice  of  the  peace  for  the 
Mrst  district."  The  said  board  likewise  refused  to  add 
together  and  count  as  votes  cast  for  said  Foxworthy  the 
200  votes  cast  for  him  "  For  justice  of  the  peace  for  the 
Third  district"  and  the  405  votes  cast  for  him  ''For 
justice  of  the  peace."  It  is  contended  that  mandamut 
will  not  lie  to  compel  the  counting  for  relator  the  three 
votes  cast  for  him  ''  For  justice  of  the  peace  of  the  First 
district."  No  doubt  these  votes  would  be  counted  for 
relator  on  a  hearing  in  case  of  contest.  {Coffey  v.  Ed- 
mondsy  58  Cal,  521 ;  Inglie  v.  Shepherd^  67  Id.,  469;  Dean 
V.  Fieldf  5  Cong.  Election  Cases,  190.)  While  these  ballots 
designated  the  wrong  district,  yet  being  cast  in  the  Third 
district  where  relator  was  a  candidate  for  justice  of  the 
peace,  they  certainly  show  that  the  voters  intended  to  vote 
for  the  relator  for  justice  of  the  peace  of  the  district  in 
which  they  were  cast;  the  words  First  di^riot^  did  not,  as 
as  we  think,  constitute  a  part  of  the  legal  designation  of 
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the  office.  They  should  be  treated  as  surplusage^  and 
these  ballots  should  be  counted  for  relator.  It  is  true  the 
canvassing  board  act  ministerially,  yet  the  performance  of 
ministerial  duties  often  requires  the  exercise  of  intelligence, 
sense,  and  judgment.  It  requires  no  judicial  powers  to 
determine  the  intention  of  the  voters  in  casting  these  bal- 
lots. The  rule  governing  the  canvassing  of  returns  has 
been  stated  thus : 

"  The  action  of  such  boards  is  to  be  carefully  confined 
to  an  examination  of  the  papers  before  them  and  a  deter- 
mination of  the  result  therefrom  in  the  light  of  such  facts 
of  public  notoriety  connected  with  the  election  as  every  one 
takes  notice  of  and  which  may  enable  them  to  apply  such 
ballots  as  are  in  any  respect  imperfect  to  the  proper  candi- 
dates or  officers  for  which  they  are  intended,  provided  the 
intent  is  sufficiently  indicated  by  the  ballot  in  connection 
with  such  facts,  sO  that  extraneous  evidence  is  not  neces- 
sary for  this  purpose/'  (Cooley's  Con.  Lim.  [5th  Ed.], 
784. 

The  next  question  in  the  case  is  this,  Should  the  ballots 
cast  for  relator  in  the  Third  district  of  Lincoln  "  For  jus- 
tice of  the  peace  "  be  added  to  those  cast  for  him  in  daid 
Third  district  "For  justice  of  the  peace  for  the  Third  dis- 
trict"? This  question  has  already  been  practically  an- 
swered in  the  affirmative  elsewhere  in  this  discussion. 

In  addition  to  what  has  already  been  stated  we  will  add 
that  we  do  not  think  it  essential  that  ballots  cast  for  the 
office  of  justice  of  the  peace  in  the  city  of  Lincoln  should 
designate  the  district,  any  more  than  a  ballot  cast  for  a  jus- 
tice of  the  peace  in  the  country  precincts  should  name  the 
precinct.  The  law  calls  these  officers  "justices  of  the 
peace"  and  a  ballot  so  naming  them  sufficiently  designates 
the  office.  The  ballots  cast  in  the  Third  district  of  the 
city  of  Lincoln  "  For  justice  of  the  peace  of  the  Third 
district "  sufficiently  designated  the  office  and  were  legal 
ballots.     It  cannot  be  claimed  that  either  of  the  designa- 
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tions  "  For  jostioe  of  the  peace ''.and  "  For  justice  of  the 
peace  of  the  Third  district"  were  so  vagae  and  uncertain 
as  not  to  disclose  the  purpose  of  the  voter.  The  language 
used  leaves  no  doubt  of  the  voters'  intention.  It  follows 
that  the  votes  cast  for  the  relator  in  the  Third  district  of 
the  city  of  Lincoln  "  For  justice  of  the  peace,"  **  For  jus- 
tice of  the  peace  for  the  Third  district,"  and  ''For  justice 
of  the  peace  for  the  First  district,"  should  be  counted 
for  relator  and  that  the  votes  cast  for  Mr.  Foxworthj  in 
the  Third  district  "  For  justice  of  the  peace  "  and  "  For 
justice  of  the  peace  for  the  Third  district "  should  also  be 
counted  for  Mr.  Foxworthy. 

It  is  contended  that  as  a  certificate  of  election  has  I  teen 
issued  to  Foxworthy,  and  he  has  qualified  and  entered 
upon  the  discharge  of  the  duties  of  justice  of  the  peace, 
majidamus  will  not  lie  to  compel  the  board  of  can- 
vassers to  reassemble  and  canvass  the  returns.  While  the 
respondent  cites  a  number  of  authorities  sustaining  bis 
position,  we  will  follow  the  rule  heretofore  adopted  by  this 
court,  holding  that  mandamus  is  the  proper  remedy.  (SlaUy 
ex  reL  WiUard,  v.  StearuB^  11  Neb.,  104;  StaJUy  ex  rd. 
Bomig,  v.  WUaon,  24  Id.,  139.) 

It  is  urged  that  on  account  of  the  conflict  in  the  statutes 
herein  quoted,  it  was  uncertain  and  not  known  under 
which  law  said  election  should  be  held,  and  that  votes 
were  returned  for  Foxworthy  and  Easterday  from  nearly 
every  voting  precinct  in  the  city.  Certainly  this  does  not 
constitute  a  defense.  The  fact  that  some  of  the  voters  did 
not  know  which  of  the  above  quoted  sections  of  the  statute 
was  in  force,  and  improperly  cast  votes  for  relator  and 
Foxworthy  in  the  First  and  Second  districts  of  the  city  ol 
Lincoln,  would  be  no  valid  excuse  for  refusing  to  count 
the  legal  ballots  that  were  cast  for  them  by  the  voters  ol 
the  proper  district. 

In  our  view,  the  answer  of  the  respondent  fitils  to  state 
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&ct8  sufficient  to  prevent  the  issuing  of  the  writ^  and  the 
demurrer  to  the  answer  is  therefore  sustained. 

Judgment  accordingly. 
The  other  judges  ooncur. 


KlRKENDAIiL^  JONES  &  Co.  V.  ShOREY  &  Co. 

[FiLSD  Fbbbuaby  4, 1890.] 

1.  Fraudulent  Conyeyanoes.    H.  A.  S.  applied  to  E.,  J.  &  Co.^ 

wholesale  dealers  at  O.,  to  parchase  goods,  on  credit,  for  the 
ilnna  of  S.  &  Co.  at  Neligb,  and  S.  &  Co.  at  Norfolk,  and  for 
the  purpose  of  obtaining  credit  represented  "that  said  firms 
were  composed  of  his  hoys ;  that  they  were  good  boys;  had  some 
money;  that  he  was  behind  them  and  was  worth  |25,000.'^ 
Goods  to  the  amount  of  1859.15  were,  upon  these  representa- 
tions, sold  on  credit,  and  shipped,  part  to  S.  &  Co.  at  Neligb  and 
part  to  S.  &  Co.  at  Norfolk.  About  the  time  the  goods  shipped 
to  Neligb  were  received  there,  a  copartnership  was  formed  at 
that  place,  in  the  name  and  style  of  Sborey  &  Co.,  the  only 
members  of  which  were  Mary  P.  8.  and  Ella  M.  S.,  the  wife 
and  daughter  of  H.  A.  S.,  which  firm  received  the  said  goods 
in  store  and  proceeded  to  sell  them  at  retail.  The  goods 
shipped  to  Norfolk  were  received  in  store  and  put  on  sale  at 
retail  by  J.  L.'S.  &  Co.  of  that  place,  a  firm  of  which  J.  L.  S., 
a  son  of  H.  A.  S.,  was  the  sole  member.  H.  A.  S.  was,  in  fact, 
never  a  partner  in  either  of  said  firms  and  denied  his  liability. 
K.,  J.  &  Co.  sued  out  an  attachment,  which  on  motion  of  de- 
fendants was  discharged.  On  error,  held,  that  the  transaction 
was,  in  law,  an  assignment  and  disposition  of  said  goods  b^  the 
debtor  firms,  with  intent  to  defraad  their  creditors. 

Error  to  the  district  court  for  Antelope  county.   Tried 
below  before  Powers,  J. 

Holmes  &  Hayes,  for  plaintiffs  in  error. 

Thos,  CfDay^  contra. 
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Cobb,  Ch.  J, 

'    Kirkendall,  Jones  &^Co.  held  an  aooount  not  ye^  doe^ 
against  the  firm  of  Shorey  &  Co.,  upon  which  they  oom- 
menoed  proceedings  by  attachment  in  the  county  court  of 
Antelope  county ;  the  ground  for  attachment  set  out  in  the 
petition   being,  '^  that  they  have  'sold,  conveyed,  and  dis- 
posed of  their  property  with  the  fraudulent  intent  to  cheat 
and  defraud  their  creditors,  and  that  defendants  were  about 
to  convey  and  dispose  of  their  property  with  intent  to  cheat 
and  defraud  their  creditors/'     An  order  in  attachment  was 
issued,  and  property  of  the  defendants  therein  taken  in  at- 
tachment.    The  said  defendants  appeared  and  presented 
and  filed  a  motion  to  discharge  the  said  attachment  for  the 
following  reasons : 

^' First — ^The  ftcts  stated  in  the  affidavit  are  not  suffi- 
cient to  justify  the  issuing  of  the  same. 

^'  Second — Because  the  statement  of  facts  in  .said  affida- 
vit is  untrue.'' 

The  said  motion  was  heard  by  the  court  upon  affidavits 
in  support  and  in  resistance  thereof.  And  thereupon  the 
court  overruled  the  said  motion,  to  which  order  the  de- 
fendants excepted,  and  preserved  the  said  affidavits  by  a 
bill  of  exceptions.  The  hearing  was  had  on  the  20ih  and 
21st  days  of  February,  1888,  and  the  bill  of  exceptions 
settled  on  the  8th  day  of  March,  following.  On  the 
13th  day  of  April,  1888,  the  defendants  filed  in  the  dis- 
trict court  of  Antelope  county  a  petition  in  error  in  said 
cause,  in  which  they  set  out  and  assigned  the  following 
errors : 

"First — ^The  court  erred  in  overruling  plaintifis'  pn 
error]  motion  to  discharge  the  attachment. 

"Second — The  court  erred  in  permitting,  over  plaintifis' 
objection,  A.  Y.  Finch  to  answer  the  question  No.  9  of 
his  direct  examination. 
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"  Third — The  court  erred  in  permittiDg  witness  Finch, 
over  plaintiffs'  objection,  to  answer  the  19th  question  on 
his  direct  examination. 

"  Fourth — The  court  erred  in  overruling  plaintifis'  ob- 
jection to  the  20th  direct  question,  and  in  permitting  said 
witness  to  answer  the  same  over  plaintiffs'  objection. 

"  Fifth — The  court  erred  in  overruling  plaintiffs'  ob- 
jection to  the  24th  question  put  to  said  witness,  and  in 
permitting  his  answer  thereto  over  objection  of  plaintiffs. 

"Sixth — The  court  erred  in  overruling  plaintiffs'  ob- 
jection to  question  of  witness  H.  A.  Shorey,  and  in  per- 
mitting his  answer  over  the  plaintiffs'  objection. 

"  Seventh — The  court  erred  in  overruling  the  objection 
to  questions  Nos.  5,  6,  7,  and  8  of  witness  H.  A.  Shorey, 
and  in  permitting  answers  thereto  over  plaintiffs'  objeo- 
tion.  Also  in  overruling  plaintiffs'  objections  to  questions 
41, 42, 43, 44,  45, 46, 48, 50,  51,  and  52,  to  said  witness,  and 
in  permitting  his  answer  thereto  over  the  plaintiffs'  objec- 
tion. Also  in  permitting,  over  plaintiffs'  objections.  Ex- 
hibits 1  and  2." 

The  cause  was  heard  upon  error  in  the  district  court, 
which  reversed  the  said  order  of  the  county  court,  and  dis- 
missed the  said  attachment. 

Afterwards  on  the  22d  day  of ,  1888,  Kirken- 
dall, Jones  &  Co.  presented  their  motion  in  said  court  for  a 
rehearing  in  said  cause,  and  as  the  ground  thereof  alleging 
that  the  cause  was  fully  submitted  to  said  court  on  the  9th 
day  of  May,  1888,  on  the  petition  in  error  filed  on  the 
loth  day  of  April,  1888,  D.  A.  Holmes  appearing  as  at- 
torney for  the  defendants  in  error;  that  on  the  following 
day,  and  aftier  the  said  Holmes  had  left^  the  county  of  An- 
telope, and  before  said  cause  was  decided,  and  without 
notice  to  the  said  Holmes,  plaintiffs  in  error  filed  an 
amended  transcript  of  the  proceedings  in  the  county  court, 
and  such  transcript  now  appears  of  record  to  be  the  trans- 
script  u^n  which  the  final  judgment  of  the  court  was 
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rendered.  That  the  original  transcript  upon  which  the 
cause  was  submitted  does  not  disclose  that  the  case  was 
passed  to  final  judgment,  and  the  cause  was  presented  upon 
the  theory  that  it  had  not  proceeded  to  final  judgment  in 
the  county  court  That  the  amended  transcript  discloses  the 
fact  that  the  cause  had  been  finally  decided  by  the  county 
court,  and  that  prior  to  the  filing  of  the  petition  in  error,  an 
appeal  bond  had  been  filed  in  the  county  court,  and  an  appeal 
taken  to  the  district  court ;  that  the  records  of  the  district 
court  disclose  that  such  appeal  was  perfected  by  filing  in  the 
district  court  a  transcript  of  the  proceedings  and  final  judg- 
ment prior  to  the  commencement  of  proceedings  in  error 
herein;  and  that  such  appeal  was  still  pending  and  undeter- 
mined in  the  district  court.  That  the  question  as  to  whether 
the  proceeding  in  error  could  be  prosecuted  after  an  appeal 
had  been  taken,  and  while  the  same  was  pending,  from  the 
judgment  in  this  cause  rendered  by  said  county  court,  was 
not  presented  by  the  pleadings  nor  discussed  by  counsel  at 
the  time  the  cause  was  submitted,  nor  was  the  same  con- 
sidered by  the  court,  etc.  The  motion  for  a  rehearing  was 
denied,  and  the  cause  is  brought  to  this  court  by  petition  in 
error. 

The  errors  assigned  are : 

1.  The  district  court  erred  in  reversing  the  order  of  the 
county  court 

2.  In  overruling  plaintiff'  motion  for  a  rehearing. 
The  defendants'  motion  to  discharge  the  attachment  was 

heard  and  tried  by  the  county  court  upon  affidavits  and 
oral  testimony  taken  before  the  court ;  also,  upon  a  certifi- 
cate of  partnership  of  Ella  M.  Shorey  and  Mary  P.  Shorey, 
dated  November  10,  1887,  of  record  in  the  county  clerk's 
office  November  12  following,  which  was  offered  by  de- 
fendants, and  by  which  it  appears  that  on  September  1, 
1887,  a  copartnership  was  formed,  under  the  name  of  Shorey 
&  Co.,  to  continue  indefinitely  from  that  date;  that  the 
nature  of  their  business  was  that  of  a  retail  store  for  the 
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■ale  of  boots  and  shoes  and  hosiery ;  that  the  principal 
place  of  business  was  the  village  of  Neligh;  that  the  names 
and  residence  of  the  members  of  the  firm  were  M.  P.  Shorej 
and  E.  M.  Shorey^  both  at  Neligh,  and  that  they  are  the 
only  members  of  the  firm. 

They  presented  the  affidavit  of  A.  V.  Finch,  that  he  had 
been  in  the  employ  of  Shorey  &  Co.^  of  Neligh,  as  sales- 
man in  charge  of  their  store  since  they  commenced  busi- 
ness ;  that  he  has  known  all  the  sales  made  and  business 
transacted  from  said  store  since  it  was  started ;  that  the  only 
sales  made  were  those  in  the  usual  course  of  retail  trade, 
and  the  proceeds,  as  fast  as  collected,  weredeposited  in  bank 
for  the  payment  of  bills  as  they  fell  due.- 

Also  the  affidavit  of  Ella  May  Shorey,  that  she  is  a 
meinl)er  of  the  firm  and  one  of  the  defendants;  that  they 
organized  and  commenced  business  as  a  firm  on  September 
I,  1887,  composed  of  Mary  P.  Shorey  and  Ella  May 
Shorey;  that  it  has  never  had  any  other  members,  and  no 
person,  company,  or  body  has  now,  or  at  any  time  since 
the  partnership  has  had,  any  authority  to  dispose  of  any 
part  of  the  property  or  goods  of  the  firm,  except  the  clerks 
employed  in  the  store  at  Neligh,  nor  have  they  now,  or  at 
any  time  have  they  had,  any  authority  to  sell,  dispose  of, 
remove,  or  convey  any  property  of  defendants,  except  that 
of  the  goods  in  the  store  at  Neligh  in  the  usual  course  of 
retail  trade;  that  defendants  have  not  at  any  time  sold  any 
part  of  the  property,  goods,  and  merchandise,  or  otherwise 
disposed  of  the  whole  or  any  part  of  their  property  with 
the  fraudulent  intent  to  cheat  or  defraud  their  creditors,  or 
to  hinder  or  delay  them  in  the  collection  of  their  debts; 
that  they  are  not  now,  nor  have  been  at  any  time  since  the 
formation  of  their  partnership,  about  to  sell,  convey,  or 
otherwise  dispose  of  any  of  their  property  with  any  intent 
to  either  fraudulently  or  otherwise  defraud  their  creditors, 
or  to  hinder  or  delay  them  in  the  collection  of  their  debts; 
that  the  defendants  are  not  now,  and  have  not  been  at  any 
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time  since  said  partnership,  about  to  remove  the  whole  or 
any  part  of  their  property,  goods,  or  merchandise  with  the 
intent  of  cheating  or  defrauding  their  creditors,  or  of  hin- 
dering or  delaying  them  in  the  collection  of  their  debts,  or 
of  removing  the  whole  or  any  part  of  their  property,  so 
that  it  could  have  the  effect  to  cheat  or  defraud  their  cred- 
itors, or  of  hindering  or  delaying  them  in  the  collection  of 
their  debts;  that  the  only  sales,  conveyances,  dispositions, 
or  contemplated   removals,  made  of  any  part   of  their 
goods  or  property  have  been  with  an  absolutely  honest  in- 
tention in  the  usual  course  of  trade  at  retail  at  their  regu- 
lar place  of  business  at  their  store  at  Neligh;  that  the 
defendant  has  not  at  any  time  authorized  any  person,  part- 
nership, or  company  to  sell,  convey,  or  otherwise  dispose 
of  the  whole  or  any  part  of  her  projierty  or  to  remove  any 
part  of  the  same  except  in  the  usual  course  of  their  retail 
trade,  and  for  a  strictly  honest  purpose,  and  that  they  have 
at  all  times  applied  and  been  ready  to  apply  the  proceeds 
of  such  sale  to  the  payment  of  iheir  debts  as  they  fell  due. 
Also  the  affidavit  of  J.  L.  Shorey,  that  he  is  a  member 
of  the  firm  of  J.  L.  Shorey  &  Co.,  of  Norfolk,  the  son  of 
Mary  P.  Shorey,  and  the  brother  of  Ella  May  Shorey, 
who  constitute  the  firm  of  Shorey  &  Co.,  of  Neligh ;  that 
neither  said  firm  of  Shorey  &  Co.,  nor  any  member  of  it 
has,  or  has  ever  had,  any  interest  in  the  firm  of  J.  L. 
Shorey  &  Co.,  and  have  never  been  connected  with  it  in 
any  manner;  that  these  two  firms  are  and  always  have 
been  absolutely  distinct  from  each  other,  nejther  firm  ever 
having  had  any  interest  in  common  or  participated  in  the 
business  of  each  other;  that  prior  to  September  1,  1887, 
there  was  a  negotiation  between  the  parties  to  said  firms 
for  a  partnership  embracing  the  business  of  both,  whidi 
never  reached  an  agreement,  but  prior  to  that  date  was 
wholly  abandoned ;  that  there  is  not  and  never  has  been  at 
Norfolk  any  firm  of  Shorey  &  Co.,  the  firm  there  having 
always  been  that  of  J.  L.  Shorey  &  Co.,  and  that  affiant 
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was  and  always  had  been  the  sole  member  of  said  firm  of 
J.  L.  Shorey  &  Co. 

Also  the  affidavit  of  Mary  P.  Shorey ,  stating  substan- 
tially the  same  facts  as  that  of  Ella  May  Shorey. 

The  plaintiffs  presented  an  itemized  account^  dated 
Omaha,  September  8,  1887,  of  $132.70,  for  boots  and 
shoes  sold  to  the  firm  of  Shorey  &  Co.  at  Norfolk,  and  of 
like  sales  to  Shorey  &  Co.  at  Neligh,  of  $424.95 ;  also  one 
of  September  17,  1887,  to  same  firm  of  $63;  and  to  same 
firm,  of  September  23, 1887,  of  $146.60;  and  to  the  same 
firm  at  Norfolk,  October  5,  1887,  of  $29.90;  and  one  net, 
of  $59;  and  one  of  October  22,  1887,  of  $15.  These  bills 
are  sworn  to  by  Charles  A.  Coe,  a  member  of  the  plaint- 
iff' firm. 

Also  the  affidavit  of  Freeman  P.  Kirkendall,  that  he  is 
the  senior  member  of  the  plaintiffs'  firm ;  that  on  the  sale 
of  the  first  bill  of  goods  to  Shorey  &  Co.  he  had  a  conver- 
sation in  his  store  at  Omaha  with  H.  A.  Shorey,  who  pur- 
chased the  goods;  that  at  the  time  Chas.  A.  Coe,  the  credit 
man  of  the  firm,  was  absent,  and  affiant  required  the  in- 
formation of  Mr.  Shorey  as  to  the  standing  of  his  firm, 
who  stated  that  ^'his  boys  were  in  business  in  Norfolk  and 
in  Neligh ;  that  they  were  good  boys,  and  had  some  money, 
and  that  he  himself  w&s  behind  them  and  was  worth  $25,- 
000;"  that  no  mention  was  made  of  any  person  other  than 
his  boys  and  himself  as  having  any  interest  in  the  busi- 
ness ;  that  affiant's  firm  did  not  at  that  time,  nor  since,  * 
sell  any  goods  to  Ella  M.  and  Mary  P.  Shorey,  who  now 
claim  to  own  the  business  at  Neligh ;  nor  have  they  at  any 
time  been  requested  to  transfer  their  acconnts  to  them ; 
nor  have  the  said  Ella  M.  and  Mary  P.  Shorey  ever  of- 
fered to  assume  the  accounts,  or  intimated  to  affiant's  firm 
in  any  manner  that  they  had  any  interest  in  the  business, 
but,  on  the  contrary,  the  communications  of  plaintiffs' 
firm,  both  personally  and  by  letter,  have  been  with  the  said 
H.  A«  Shorey;  that  the  letter  submitted  as  Exhibit  A 
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was  received  November  1^  1887,  and  was  the  first  intima- 
tion from  H.  A.  Shorey  that  he  was  not  a  member  of 
either  firm ;  that  the  goods  purchased  hy  him  in  person  at 
affiant's  store  were  shipped^  a  portion  to  Neligh  and  a  por- 
tion to  Norfolk  at  his  request ;  that  affiant  also  attadies 
letters  dated  November  3  and  10,  received  by  due  course 
of  mail,  as  Exhibits  B  and  C,  written  by  H.  A.  Shorey 
concerning  the  business  of  said  firm. 

"  Exhibit  A. 
"Neliqh,  Neb,,  Oct  31,  1887. 
'^  Messrs.  Eirk.,  Jokes  &  Ck>. :  Yours  of  the  28th  is  be- 
fore me.  I  think  there  must  be  a  mistake.  My  sons, 
which  compose  the  firm  of  J.  L.  Shorey  &  Co.,  of  Norfolk, 
have  on  hand  more  than  a  $1,000  worth  of  rubbers. 
They  can  buy  goods,  all  they  want  and  what  they  need, 
without  my  endorsement  Then  my  son  at  Central  City 
said  you  refused  him  goods  because  you  sold  tp  Pearsons. 
And  we  have  and  are  buying  our  rubbers  for  the  Neligh 
store  at  Morses.  I  am  not  a  member  of  either  house,  only 
stand  ready  to  advise,  and,  if  need  be,  to  endorse,  as  it  is 
my  purpose  for  the  boys  to  make  a  success.  Ab  you  do 
not  need  a  financial  statement  from  me  for  the  goods  al- 
ready delivered — ^which,  doubtless,  will  be  paid  for  in  due 
time,  and  as  I  will  tell  the  boys  not  to  ask  for  further 
credit,  I  will  not  take  the  trouble  to  send  the  statement 

**  Resp'y,  H.  A.  Shobey. 

"Exhibit  B. 

"Neligh,  Neb.,  Nov.  3, 1887. 
"Messrs.  K.,  Jones  &  Co.:  We  were  no  little  sur- 
prised at  the  announcement  of  drawing  upon  us  on  a  30 
day  bill ;  and  I  am  sorry  that  the  odd  lot  of  boys'  boots 
is  causing  so  much  annoyance.  The  fiatcts  are  these:  I 
ordered  a  lot  of  boys'  calf  at  $1.76  a  pair  because  they 
closed  out  a  mixed  lot  of  odd  sizes.  Then  you  called  my 
attention  to  some  wo's  boots  at  what  you  termed  a  low 
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figure,  because  you  wanted  to  close  them  out,  as  you  were 
to  change  lasts,  or  something  of  that  kind.  I  said  2  dozen 
of  diflTerent  widths  for  Shorey  &  Co.,  J  dozen  for  J.  L. 
Shorey  &  Ck>.  as  samples,  and  16  pairs  of  the  boys'  boots. 
Not  a  word  was  said  ofndt,  or  30  days;  if  there  had  been 
I  should  have  dropped  them.  As  I  took  them  in  part  to 
help  you  get  rid  of  them — and  we  have  not  sold  a  pair  of 
the  wo's  boots.  In  some  ten  days  after  date  of  bill  we  re- 
ceived the  wos  boots  and  the  16  pairs  of  boys'  boots  which 
was  to  have  been  sent  to  J.  L.  S.  &  Co.  They  wrote  us  to 
know  where  theirs  were.  We  replied,  as  some  had  come 
to  us,  probably  you  were  not  to  send  the  balance  to  them. 
Upon  that  they  ordered  elsewhere  boys'  boots.  Then  in 
about  three  weeks  from  date  of  order,  J.  L.  S.  &  Co.  re- 
ceived the  goods  from  you,  but  the  wo's  boots  charged  at 
|2.76  and  the  bill  nett.  I  told  them  you  must  have  made* 
a  mistake  and  they  had  better  tiy  to  use  them,  although 
they  had  plenty.  But  it  seems  they  think  different.  There 
was  no  cause  for  delay  in  shipment,  as  the  boys'  boots  were 
on  the  floor  and  the  women's  filled  up  below.  Now  if  you 
draw  upon  Shorey  &  Co.,  I  suppose  they  will  pay  it. 

^'  As  to  J.  L.  S.  &  Co.,  I  have  nothing  to  say ;  they  can 
do  their  own  business.  You  can  depend  upon  the  bills 
being  settled  as  soon,  dt  leaaty  as  they  are  due. 

'*Eesp'y,  H.  A.  Shobet. 

"  Exhibit  C. 

"Neuoh,  Neb.,  Nov.  10, 1887. 
'^Messbs.  K«,  Jokes  &  Co. :  We  return  your  draft  un- 
paid, as  we  do  not  recognize  the  claim  of  a  30  day  bill, 
Mr.  Shorey,  who  ordered  the  goods  for  us,  says  not  a  word 
about  their  being  nett,  and  as  it  was  fully  understood  that  our 
time  was  four  months.  We  did  not  observe  any  terms  on 
the  bills,  so,  under  these  circumstances,  we  decline  the 
drafts  If,  however,  you  very  much  want  the  money  and 
will  make  the  usual  discount  we  will  pay  the  bill. 

"Eesp'y,  Shobey  &  Co." 
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The  plaintiff  also  presented  the  affidavit  of  Chas.  A. 
Coe,  that  he  was  a  member  of  plaintifib'  firm^  and  is  ac- 
quainted with  the  facts  of  the  purchase  of  the  goods  bj 
the  firm  of  defendants;  that  all  of  the  goods  so  purchased, 
except  some  few  of  small  value,  were  purchased  in  plaint- 
iffs' store,  in  Omaha,  by  Rev.  H.  A.  Shorey,  and  by  him 
ordered  to  be  forwarded  to  Neligh  and  Norfolk,  a  portion 
to  each;  that  on  September  17,  following,  affiant  had  a 
conversation  with   H.  A.  Shorey,  in  plaintiffs'   store  in 
Omaha,  in  regard  to  defendants'  account  with  the  plainti& 
At  that  time  he  stated  to  affiant  that  'Hhe  stores  owned  by 
Shorey  &  Co.  at  Neligh  and  Norfolk,  for  both  of  whidi 
he  had  purchased  goods,  were  conducted  by  his  sons;  that 
he,  himself,  was  interested  in  the  business,  and  was  worth 
$25,000.     On  the  strength  of  which  affiant  sold  him,  at 
■that  date,  and  forwarded  according  to  his  orders,  to  Nor- 
folk and  Neligh,  a  portion  of  the  goods  which  constitute 
the  basis  of  this  action ;  that  said  H.  A.  Shorey  is  the  only 
person  who  has  at  any  time  bought  goods  at  6ur  house  for 
the  firm  of  Shorey  &  Co.,  either  at  Norfolk  or  Neligh. 
Affiant  states  that  he  has  special  charge  of  the  credits  in 
his  firm,  and  has  never  at  any  time  sold  any  goods,  nor 
has  said  firm,  to  that  composed  of  Ella  May  Shorey  and 
Mary  P.  Shorey,  and   has  never  been  advised,  until  the 
reading  of  the  affidavits  of  Ella  M.  and  Mary  P.  Shorey, 
in  this  case,  that  they  claimed  to  be  persons  composing  the 
firm  of  Shorey  &  Co.  at  Neligh,  and  that  they  are  not 
now,  and  never  have  been,  indebted  to  affiant's  firm  in  any 
sum  whatever;  nor  has  his  firm  been  advised  of  any  trans- 
fer by  H.  A.  Shorey  and  his  sons,  composing  the  firm  of 
Shorey  &  Co.,  defendants,  to  the  said  Ella  M.  and  Mary 
P.  Shorey,  of  their  stock  of  goods,  nor  has  his  firm  con- 
sented to  a  transfer  of  their  accounts  against  Shorey  &  Co. 
to  said  persons,  or  accepted  them  as  debtors  in  place  of  the 
firm  of  Shorey  &  Co.     Affiant  further  says  that  he  had 
another  conversation  with  H.  A.  Shorey  in  the  plaintifib' 
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store  at  Omaba^  subseqaent  to  September  17,  1887,  con- 
oeming  the  bnsiDess  of  the  firm  of  Shorej  &  Co.^  to  the 
same  effect  as  that  stated,  and  that  the  goods  sold  to  H.  A* 
Shorej  at  that  time  were  sold  to  him  in  person,  upon  the 
faith  of  his  former  statement  to  affiant  concerning  the 
business  of  the  firm  of  Shorej  &  Co. 

Also  the  affidavit  of  F.  W.  McCann,  that  he  is  a  member 
of  the  firm  of  W.  B.  Jones  &  Co.,  manufacturers  of  fine 
shoes  at  No.  112  Washington  street,  Chicago;  that  he  is 
acquainted  with  the  Bev.  H.  A.  Shorej,  president  of  Gates 
college^  in  Nebraska;  that  on  November  12, 1887,  the  said 
Shorej  called  at  their  place  of  business,  in  Chicago,  and 
made  representations,  for  the  purchase  of  goods  upon  credit, 
and  his  own  responsibilitj  therefor,  substantiallj  the  same 
as  those  alleged  to  have  been  made  in  the  affidavits  of  Kirk- 
endall  and  Coe,  of  the  plaintiffs'  firm. 

A.  V.  Finch,  a  witness  examined  bj  plaintiffs,  testified 
that  he  resided  at  Neligh;  was*  a  shoemaker  bj  trade,  and 
acquainted  with  the  firm  of  Shorej  &  Co.  for  the  past  few 
months;  had  been,  and  was  still,  in  their  emploj  as  clerk 
and  cobbler,  in  their  store,  in  Neligh,  since  September 
last. 

Q.  With  whom  had  jou  a  contract  for  jour  services? 

A.  Young  Mr.  Shorej  came  into  mj  shop  and  talked 
to  me  about  it,  and  we  went  to  Mr.  Shorej's  house  and 
talked  the  matter  over,  as  to  wages,  with  joung  Mr.  Shorej 
and  his  father.  I  went  into  their  emploj  about  a  week 
afterward.  Witness  assisted  joung  Miss  Shorej  and  joung 
Mr.  Shorej,  H.  F.  Shorej,  and  Ella  Shorej,  in  the  store. 
H.  F.  Shorej  remained  until  November  1 ;  after  that,  as- 
sisted Miss  Ella  Shorej.  The  old  gentlemen  was  not  about 
the  store  a  great  deal. 

Q.  From  whom  did  jou  receive  instructions  as  to  jour 
work,  or  the  management  of  the  business?  (Defendants^ 
objections  overruled  and  exception  taken.) 

A.  Miss  Shorej  directed  me  as  much  or  more  than  an  j 
41 
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one  else.  When  the  old  gentleman  was  in  the  storey  he 
was  generally  busy  writing  letters-was  busy  with  his  bosi- 
ness  in  the  college,  writing  letters  at  his  desk,  and  pajing 
DO  attention  to  the  store.  Received  some  instmctions  from 
him  in  regard  to  trusting  out  goods. 

Q.  About  the  time  this  suit  was  oommenoed  who  were 
you  at  work  for? 

A.  Shorey  &  Co. 

Q.  Who  composed  the  firm  at  ihat  time  ? 

A.  I  don't  know. 

Q.  You  never  heard  the  firm  was  composed  of  Mary  P. 
and  Ella  M.  Shorey  until  after  this  suit  was  oonunenced, 
did  you  ? 

A.  I  did  not. 

H.  A.  Shorey,  sworn  as  a  witness  for  the  plaintifls  (over 
the  objections  of  defendants,  and  exceptions  taken),  and 
testified  that  Mary  P.  and  ^  Ella  M.  Shorey  composed  the 
firm  of  Shorey  &  Co.  at  Neligh,  and  that  he  was  not  ac- 
quainted with  the  firm  of  Shorey  &  Co.  doing  bnsinesB 
at  Norfolk. 

Q.  Do  you  know  J.  L.  Shorey  at  Norfolk  and  tilie  firm 
of  which  he  is  a  member? 

A.  Yes,  sir. 

Q.  Who  composes  the  firm? 

A.  J.  L.  Shorey. 

Q.  Who  is  the  company  ?    (Objected  to  by  defendants.) 

A.  I  don't  know. 

Q.  Were  you  a  member  of  the  firm  of  Shorey  &  Co. 
during  the  month  of  September  at  Norfolk,  or  Neligh? 

A.  No,  sir. 

Q.  You  bought  goods  for  them  both,  didn't  you?  (Ob- 
jected to  by  defendants. 

A.  I  did  not 

Q.  You  selected  goods  at  plaintifis  store  in  Omaha,  and 
ordered  them  shipped  to  both  stores,  did  yon  not? 

A.  No,  sir,  with  one  exception :  I  was  at  plaintifi^  store 
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and  Shorey  &  Co.  wanted  a  few  boys'  calf  boots^  and  I  in- 
quired of  some  party  in  the  store^  when  my  attention  was 
called  to  a  small  job-lot  of  goods  that  was  cheap^  and  I 
told  them  that  I  merely  wanted  to  select  a  few  goods  for 
Shorey  &  Co.,  of  Neligh^  as  the  goods  were  cheap;  I  didn't 
know  whether  J.  L.  Shorey  &  Co.  at  Norfolk  could  use 
any  goods  or  not,  but  that  I  would  take  the  responsibility 
of  ordering  them  shipped  to  them,  in  order  to  close  out 
the  lot,  if  they  found  upon  inquiry  that  the  firm  of  Shorey 
&  Co.  was  good.  I  had  nothing  to  do  with  the  firm  of  J. 
L.  Shorey  &  Co. 

Q.  Yon  bought  goods  for  the  firm  at  Neligh  ? 

A.  I  did. 

Q.  You  ordered  all  that  they  got  from  plaintifis  in  this 


A.  No,  sir. 

Q.  Do  you  know  of  their  purchasing  any  themselves  f 

A.  I  cannot  swear  that  they  did. 

Q.  Yon  visited  Kirkendall,  Jones  &  Co.,  in  their  storey 
on  several  occasions? 

A.  Yes,  sir. 

Q.  Yon  ordered  goods  shipped  to  Norfolk? 

A.  No,  sir,  except  the  time  stated. 

Q.  I  will  ask  you  to  examine  Exhibits  A,  B,  and  C, 
to  the  affidavit  of  Messrs.  Kirkendall  and  Coe  and  state 
whether  or  not  they  are  in  your  handwriting. 

A.  Yes,  sir,  they  are. 

Q.  Who  furnished  the  money  that  was  put  in  this  biisi- 
ness  here  of  Shorey  &  Co.  ? 

A.  Shorey  &  Co.  did. 

Q.  What  individual  furnished  the  money? 

A.  The  individuals  that  formed  the  firm  of  Shorey  &  Co* 

Q.  Didn't  yon  put  any  money  into  that  business? 

A.  No,  sir. 

Q.  Do  you  know  of  any  money  being  put  into  that  firm 
by  any  one;  and  if  so,  how  much  an^  by  whom? 
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A.  Yes,  sir;  first,  all  that  is  neoessarj  for  business;  aef^ 
ond,  by  Shorey  &  Co. 

Q.  I  want  an  answer  to  my  question ;  it  is  how  much 
money,  and  by  whom,  do  you  know  of  having  been  pat  in 
that  business  of  Shorey  &  Co. 

A.  I  have  answered,  I  think. 

Q.  You  say  you  never  put  any  money  in  the  business? 

A.  I  refer  to  the  record. 
-    Q.  Do  you  now  say  you  never  put  any  money  into  that 
business? 

A.  I  do  as  a  business. 

Q.  Has  any  of  your  money  been  used  in  that  business? 

A.  I  decline  to  answer,  or  tell  what  I  do  with  my 
money. 

(To  all  the  above  questions  the  objections  of  the  defend- 
ants were  overruled  and  exceptions  taken.)  Coansel  for 
plaintiffs  insisted  on  the  witness  being  required  to  answer 
the  last  question. 

By  the  Coubt  :  The  witness  need  not  answer  unless 
he  desires. 

Q.  Did  you  write  the  paper  Exhibit  No.  2? 

A.  It  is  my  handwriting. 

The  main  question  presented  by  the  record,  and  deemed 
important  to  consider  is  that  upon  the  affidavit  for  attadi- 
ment  in  the  county  court,  and  raised  by  defendants  in  their 
motion  to  discharge  the  attachment  in  said  court 

It  is  fairly  established,  by  the  evidence,  that  the  goods 
for  which  plaintifis'  attachment  was  brought  were  sold  to 
the  firm  or  firms  of  Shorey  &  Co.,  of  which  H.  A.  Shorey 
who  actually  transacted  the  business  of  such  purchase, 
represented  his  sons  to  be  the  active  members,  and  himself 
a  silent  partner,  or  as  "  standing  behind  them  '^  and  worth 
$25,000.  That  H.  A.  Shorey  was  a  partner,  either  active 
or  silent,  is  manifest  by  his  letters  to  the  plaintifis,  subse- 
quent to  his  purchases,  and  set  forth  in  Exhibits  A,  B,  and 
C.     It  also  sufficiently  appears  that  before  the  bills  for  the 
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goods  had  become  due^  and  before  the  attachment  proceed- 
ingSy  the  goods  in  the  store  at  Neligh  had  passed  from  the 
control  of  either  H.  A.  Shorey  or  his  son,  or  any  firm  of 
which  either  would  acknowledge  himself  to  be  a  member. 
The  means  by  which  this  transfer  of  possession,  and  the 
apparent  ownership  of  the  goods  was  effected,  while  possi- 
bly not  a  sale,  in  the  common  acceptation  was  a  sale  within 
the  meaning  of  the  words,  '^  sold,  conveyed,  and  disposed 
of  their  property." 

The  credit  was  given  to  H.  A.  Shorey  on  his  representa- 
tions "that  the  firm  was  composed  of  his  boys;  that  they 
were  good  boys ;  had  some  money ;  that  he  himself  was 
behind  them  and  was  worth  $25,000." 

For  the  purposes  of  this  case  these  representations  must 
be  taken  as  true,  when  made,  and  any  change  of  the  mem- 
bership of  such  firm,  before  the  satisfaction  of  the  debts 
contracted  on  account  of  them,  by  means  of  which  the 
whole  of  the  goods  passed  to  the  possession  of  the  firm  of 
which  the  sons  of  H.  A.  Shorey  were  not  members,  and 
behind  which  he  no  longer  stood  as  surety,  must  not  only 
be  held  to  be  a  sale  of  the  goods,  but,  upon  the  evidence  in 
the  case,  must  be  held  to  have  been  made  "  with  the  fraud- 
ulent intent  to  defraud,  hinder,  and  delay  the  creditors  of 
the  firm  purchasing  the  goods,"  and  to  that  conclusion  we 
all  come  afler  a  thorough  examination  of  the  evidence 
presented. 

The  questions  of  practice  arising  in  the  record  are  some- 
what complicated  and  doubtful,  but  their  decision  does  not 
affect  the  main  question  in  this  case,  and  are  not  deemed 
important  to  the  present  consideration. 

The  judgment  of  the  district  court,  adverse  to  that  of  the 
oonnty  court,  is  reversed,  and  the  order,  judgment,  and  rul- 
ing of  the  county  court  are  restored  and  affirmed,  and  the 
attachment  originally  granted  in  the  cause  is  restored,  and 
all  things  reversed,  dismissed,  vacated,  or  discharged  by 
the  judgment  of  the  district  court  are  restored  and  affirmed 
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and  the  caose  remanded  to  the  district  ooort  for  further 
prooeedings  acoording  to  law. 

ReYEBSED  Ain)  BEMAKD£D. 

The  other  judges  concur. 


L.  J.  Reno  y.  D.  A.  Halb. 

[FiLSD  FJEBBUABY  4,  1890.] 

1.  Alimony:  Ghabobon  Land  :  Fbaudulbnt Oonvbyakceb.  Id 
1880  one  Mn.  E.  obtained  a  diyoroe  fh>m  her  husband  and  a  d^ 
eree  for  the  oonyeyance  of  certain  real  estate  poeseesed  by  him. 
In  1881  the  decree  for  the  conveyance  of  the  real  estate  was  va- 
cated and  an  order  made  that  R  pay  Mrs.  £.  $1,500.  Soon  after 
this  modification  of  the  decree,  E.  oonyeyed  the  land  to  one  8. 
In  1882  an  action  was  institated  by  Mrs.  E.  in  the  district  conrl 
against  S.  to  have  theconyeyance  to  her  declared  fraadalent  and 
Toidy  and  service  was  had  by  pablication  and  a  decree  afterwards 
obtained  in  conformity  to  the  prayer  of  the  petition.  There  wss 
no  appearance  by  S.  or  attempt  to  modify  snch  decree.  In  1883| 
after  the  taking  effect  of  the  act  relating  to  alimony,  an  ezecntion 
was  daly  issaed  and  the  land  sold  to  satisfy  the  decree  for  ali- 
mony, and  the  sale  afterwards  confirmed  and  a  deed  ordered  and 
made.  Heldf  That  the  purchaser  acqnired  the  title  of  K.  to  the 
premises. 

S.  :  — ^— :  .     A  decree  declaring  the  purchase  of  the 

land  in  controversy  frandnlent,  having  been  rendered  by  a  conit 
having  jurisdiction  of  the  subject-matter,  upon  legal  service  of 
notice,  was  valid  until  set  aside  or  modified. 

S.  JudioiaLSale:  Pubohasb  by  Appbaisbb.  The  statute  pie- 
dudes  an  appraiser  of  real  estate,  which  real  estate  is  about  to 
be  sold  under  an  execution  or  order  of  sale,  from  purchasing  at 
the  sale,  and  a  sale  to  such  appraisers,  or  either  of  them,  is  void 
as  against  the  judgment  debtor,  and  all  persons  who  sustain  an 
injury  thereby.  Third  persons  who  have  no  interest  in  the  mat- 
ter, however,  cannot  object. 
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Ebbob  to  the  district  court  for  Madison  county.     Tried 
below  belore  Powebs,  J. 


r.  C  jBrowie,  for  plaintiff  in  error : 

In  Nebraska  alimony  was  not  a  lien  on  real  estate  prior  to 
May  21, 1883.  (Swansea  v. Swanaen,  1 2  Neb.,  210 ;  Brother- 
ton  V.  BrotherUm,  1 4  Id.,  1 86.)  Hence  the  decree  of  May  1 2, 
1883,  which  sought  to  subject  the  fee  to  a  lien  for  alimony, 
was  void,  that  being  the  only  relief  asked  for.  (Fithian  v» 
Monks,  ^3  Mo.,  502;  Wood  v.8tanberry,  21  Ohio  St.,  142; 
Howe  V.  MoGivemj  26  Wis.,  525;  Moore  v.  Edgefield,  32 
Fed.  Bep.,  498.)  Since  no  subsequent  proceedings  based 
on  a  void  decree  are  valid,  the  vendee,  at  a  sale  authorized 
thereby,  obtains  no  title.  (Freeman,  Judgments,  sec.  117; 
CampbeU  v.  McCahan,  41  III.,  45;  Huls  v.  Buntin,  47  Id., 
397;  Hargis  v.  Morse,  7  Kan.,  417;  Roberts  v,  Stotvers,  7 
Bush  [Ky.],  295  ;  Doe  v.  McDonald,  27  Miss.,  610;  Hoi- 
Ungsworth  v.  Bagley,  35  Tex.,  345.)  Nor  can  the  legisla- 
ture give  such  proceedings  validity.  {Pryor  v.  Domney, 
50  Cal.,  388 ;  Jjane  v.  Nelson,  79  Pa.  St.,  407 ;  Origin  v. 
Cunningham,  20  Gratt.  [Va.],  109  ;  McucweUv,  Goetdieius, 
29  Am.  £ep.,  242 ;  Freeman,  Void  Judicial  Sales,  sec. 
56.)  As  Ellis  testifies  that  he  made  the  conveyance  to 
Elizabeth  G.  Clark  to  prevent  the  collection  of  the  amount 
decreed  against  «him  as  alimony,  neither  he' nor  his  subse- 
quent grantee  can  recover  title  thereto.  (Moseley  v,  Moseley, 
15  N.  Y.,  334 ;  Gregory  v.  Haworth,  25  Cal.,  653 ;  Law- 
Urn  V.  Gordon,  34  Cal.,  36  ;  Blount  v.  Costen,  47  Ga.,  534 ; 
Prestidge  v.  Cbope/*,  54  Me.,  74;  Jones  v.  Rahilly,  16  Minn., 
820;  Perry  v.  Calvert,  22  Mo.,  361 ;  Stevens  v.  Morse,  47 
N.  H.,  532 ;  VanzarU  v.  Dames,  6  Ohio  St.,  52  ;  Cameron 
V.  Romele,  53  Tex.,  238.)  As  Hale,  an  appraiser,  was  also 
a  purchaser  at  the  sale,  the  latter  is  void.  (Code,  sec.  503.) 

AUen,  Robinson  &  Reed,  contra: 

The  jurisdiction  of  the  district  court  to  enter  the  modified 
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decree  cannot  be  qaestioned  {EUia  v.  ElUs,  13  Neb.,  95); 
and  payment  thereof  may  be  enforced  by  the  usual  means. 
Alimony  has  been  enforced  as  a  judgment  {Allen  v.  Allen, 
100  Mass.,  373 ;  Foster  v.  Fader,  130  Id.,  189);  as  an  ordi- 
nary decree  (Blake  v.  People,  80  III.,  11;  Burrows  t?.  Purple, 
107  Mass.,  428) ;  by  supplementary  proceedings  {Barker  v. 
Dayton,  28  Wis.,  367);  by  execution  {Call  v.  Call,  65  Me., 
407);  as  a  charge  on  the  land  {(f  CaUaghanv.  C^CaUaghan, 
69  III,  652 ;  RuseeU  v.  Russell,  4  G.  Greene  [la.],  26 ; 
Blankenship  «.  Blankenship,  19  Kan.,  159;  Holmes  v. 
Holmes,  29  N.  J.  Eq.  9 ;  Oioar  v.  Hungerford,  10  Ohio 
St.,  268 ;  StiUman  f>.  Stillman,  7  Baxt.  [Tenn.],  169) ;  and 
by  many  other  methods.  The  district  court  as  a  court  of 
chancery  had  power  to  enforce  the  decree  of  alimony  against 
the  land.  {Barber  v.  Barber,  21  How.  [U.  S.],  582 ;  2 
Bishop  on  Mar.  &  Div.,  sees.  453,  501.)  The  decree  can- 
not be  assailed  collaterally  as  in  this  case.  {Finch  v.  Hollinger^ 
47  la.,  176.)  Admitting  that  Hale,  the  appraiser,  is  the 
aame  party  as  defendant  in  error,  the  subsequent  confirma- 
tion of  the  sale  disposed  of  the  objections,  and  it  cannot 
now  be  raised  collaterally.  {McKdghan  v.  Hopkins^  14 
Neb.,  868 ;  Nd^h  v.  Kme,  16  Id.,  410,) 

Maxwell,  J. 

This  is  an  action  of  ejectment  by  the  plaintiff  against  th* 
defendant  in  the  district  court  of  Madison  county  to  ra- 
oover  the  southwest  quarter  of  section  12,  town  22,  range 
3  west  of  the  6th  P.  M.,  in  Madison  county.  An  ordi- 
nary petition  in  ejectment  was  filed  by  plaintiff.  Hale's 
answer  was  a  general  denial.  Upon  these  issues  the  cause 
was  tried. 

To  maintain  the  issue  on  his  part  Beno  offered  in  evi- 
dence: 

First— Patent   to  William   Ellis,  dated    February  1, 

1875. 

Second — Warranty  deed  by  William   Ellis  (single)  to 
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Elizabeth  G.  Smithy  dated  July  27^  1881 ;  consideration 
named  in  deed,  $1,000. 

Third — Warranty  deed  by  Elizabeth  G.  Smith  and  hus- 
band to  James  T.  Brown^  dated  May  9^  1886;  considera- 
tion stated  in  deed,  (3,000. 

Fourth — ^Warranty  deed  from  James  T.  Brown  and  wife 
to  Beno,  dated  December  3,  1886 ;  consideration,  as  ap- 
pears from  deed,  $800. 

Hale,  to  maintain  the  issue  on  his  part,  offered  in  evi- 
dence certain  records  of  the  di&trict  court  of  Madison 
county,  from  which  it  appears  that  in  1 880  Miranda  Ellis, 
the  wife  of  William  Ellis,  began  divorce  proceedings  against 
William  Ellis,  her  husband,  in  that  court,  and  on  the  18th 
day  of  September,  1880,  a  decree  was  entered  in  that  case 
ordering  the  conveyance  of  the  real  estate  in  controversy 
to  Miranda  Ellis. 

At  the  May,  1881,  term  of  the  district  court  of  Madi- 
son county  this  portion  of  the  decree  was  vacated,  and  in 
lieu  thereof  William  Ellis  was  required  to  pay  to  Mi- 
randa Ellis  $1,500  as  permanent  alimony,  the  form  of  the 
modified  decree  being  ^'And  now  on  this  day,  this  cause 
coming  on  to  be  heard  upon  the  application  of  the  plaint- 
iff to  revise  and  alter  the  decree  made  and  entered  at  the 
last  term  of  this  court  in  this  cause,  to-wit,  to  vacate  and 
set  aside  that  part  of  said  decree  requiring  the  defendant 
to  convey  to  the  plaintiff  the  real  estate  mentioned  and  de- 
scribed in  said  decree,  and  to  allow  the  plaintiff  a  certain 
sum  of  alimony  in  lieu  of  said  real  estate;  and  that  said 
application  and  petition  therefor  being  in  due  form  of  law, 
and  the  defendant  having  been  duly  and  l^ally  notified 
that  said  application  would  be  made  on  the  first  day  of  the 
May,  1881,  term  of  this  court,  and  the  court,  after  hearing 
the  evidence  and  being  fully  advised  in  the  premises, 
grants  said  application  and  sustains  the  motion  of  the 
plaintiff  herein,  and  it  is  therefore  ordered,  adjudged,  and 
decreed  by  the  court  here  that  the  said  decree  made  and 
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entered  in  this  cause  be  revised  and  altered  in  this,  to-wit, 
that  the  same  be  vacated  as  to  the  conveyance  by  the  de- 
fendant to  the  plaintiff  of  the  real  estate  therein  described, 
they  not  having  complied  with  any  part  of  the  order  and 
decree  of  this  coart  made  and  entered  at  the  last  term 
thereof;  it  is  farther  ordered,  adjudged,  and  decreed  by  the 
court  hert  that  the  defendant  pay  to  the  plaintiff  in  this 
cause,  or  to  her  attorneys,  Robertson  and  Campbell,  the 
sum  of  $1,500,  and  in  default  of  such  payment  execution 
issue  therefor.  The  said  amount  of  alimony  allowed  by 
this  decree  being  in  lieu  of  the  said  real  estate." 

From  the  modified  decree  Wm.  Ellis  appealed  to  this 
court,  and  at  the  July,  1882,  term,  this  court  affirmed  the 
modified  decree.  (13  Neb.,  91.) 

December  6,  1882,  Miranda  Ellis  commenced  an  action 
against  William  Ellis,  Elizabeth  G.  Smith,  and  J.  L. 
Haines,  alleging  that  this  decree  for  a  permanent  alimony 
was  a  lien  on  these  premises ;  that  the  conveyance  to  Eliza- 
beth G.  Smith  was  fraudulent,  and  made  to  prevent  the 
sale  of  said  real  estate  by  legal  process  to  pay  the  f  1,500 
permanent  alimony. 

The  only  service  had  upon  Wm.  Ellis  and  Elizabeth  G. 
Smith  was  by  publication. 

May  12,  1883,  a  decree  was  entered  in  that  action  in 
accordance  with  the  all^ations  of  the  petition,  upon  de- 
fault of  all  defendants  except  Haines,  who  had  a  lease-hold 
interest  only,  and  ordering  the  premises  sold  upon  an  order 
of  sale,  and  the  proceeds  applied  in  satisfaction  of  the  sup- 
IX)sed  lien  for  alimony.  July  17,  1883,  under  this  decree 
an  order  of  sale  was  issued,  and  on  the  10th  day  of  Sep- 
tember, 1888,  the  land  was  sold  to  the  defendant,  D.  A. 
Hale,  who,  it  is  claimed,  was  one  of  the  appraisers  called 
by  the  sheriff  to  make  the  appraisement  upon  which  the 
judicial  sale  was  had.  In  pursuance  of  this  sale  a  deed 
was  made  on  the  5th  day  of  December,  1885,  by  the  sheriff 
to  the  defendant  D.  A.  Hale. 
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Defendant  also  offered  in  evidence  a  quit-claim  deed  to 
himself  from  Wm.  Ellis,  dated  September  23,  1887. 

It  was  further  shown  on  the  part  of  defendant,  over  the 
objection  and  exception  of  plaintiff,  by  Wm.  Ellis,  who 
was  called  as  a  witness  on  the  part  of  defendant,  that  he, 
Ellis,  made  the  deed  to  Elizabeth  6.  Smith,  for  the  pur- 
pose of  preventing  a  sale  of  the  land  to  pay  the  alimony 
awarded  to  his  wife. 

Defendant's  counsel,  W.  V.  Allen,  also  testified,  over 
the  objection  and  exception  of  plaintiff,  that  when  the  deed 
was  made  by  Elizabeth  G.  Clark  to  James  T.  Brown,  he 
was  a  partner  of  Brown's,  and  that  he  heard  Brown  say 
that  he  only  paid  $60  for  the  land.  It  was  further  agreed 
that  W.  M.  Robertson,  who  acknowledged  the  sheriff's  deed 
as  notary  public,  and  whose  name  appears  thereon  as  the 
only  witness  thereto,  was  one  of  the  attorneys  for  plaintiff 
in  the  l^al  proceedings  culminating  in  this  deed. 

At  the  close  of  the  evidence,  plaintiff  asked  an  instruc- 
tion directing  the  jury  to  return  a  verdict  for  plaintiff; 
this  was  refused,  and  the  jury  instructed  to  return  a  ver- 
dict for  defendant,  which  was  done. 

A  motion  for  a  new  trial  was  overruled,  and  Keno  brings 
the  case  to  this  court  by  petition  in  error. 

The  validity  of  the  decree  declaring  the  purchase  of  the 
land  in  question  by  Mrs.  Smith  from  Ellis  to  have  been 
fraudulent,  and  declaring  such  land  subject  to  her  alimony, 
is  questioned. 

It  is  true  the  service  was  constructive,  but  the  land  was 
within  the  jurisdiction  of  the  court  and  subject  to  its  de- 
crees in  a  proper  case.  If  in  fact  the  land  was  conveyed 
by  Ellis  to  Mrs.  Smith  for  the  purpose  of  defrauding  Mrs. 
Ellis  of  her  alimony  and  the  grantee  was  cognizant  of  that 
fact,  or  took  the  title  without  consideration,  she  would  not 
be  protected. 

It  is  the  bona  fde  purchaser  that  is  protected,  and  the 
testimony  tends  to  show  that  Mrs.  Smith  was  not  such  pur- 
chaser. 
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If  the  decree  against  Mrs.  Smith  was  valid^  then  her 
oonveyanoe  to  James  T.  Brown  was  of  no  effect,  because  if 
by  the  decree  she  was  divested  of  title  or  interest  in  the 
laud,  then  she  could  convey  no  title  by  her  deed. 

The  court  had  authority  to  make  the  decree  in  question, 
and  as  no  attempt  so  far  as  appears  has  ever  been  made  to 
set  it  asidetor  modify  it,  it  is  still  in  full  force. 

This  disposes  of  the  title  on  which  the  plitintiff  in  error  re- 
lies for  a  recovery,  and  as  his  grantor  had  no  title  he  there- 
fore possesses  none.  The  claim  that  Hale  was  one  of  the 
appraisers  of  the  land  and  therefore  was  precluded  from  pur- 
chasing the  same  is  not  available  to  a  third  party,  who  could 
sustain  no  injury  by  such  appraisement.  The  statute,  in  or- 
der to  prevent  property  from  being  appraised  at  less  than  its 
value,  debars  the  appraisers  from  purchasing  at  the  sale.  At 
such  sale  the  property  must  bring  at  least  two-thirds  of  the 
appraised  value,  and  as  against  a  person  who  sustains  loss 
thereby,  a  sale  to  one  of  the  appraisers  is  void.  In  other 
words,  when  brought  to  the  attention  of  the  coart  in  a 
proper  manner,  either  before  confirmation  of  the  sale,  or,  if 
there  is  a  valid  excuse  for  not  bringing  it  to  the  attention 
of  the  court  then,  within  a  reasonable  time  thereafter,  the 
court  will  set  the  sale  aside  upon  such  terms  as  may  be  just 

The  parties  interested  may,  however,  be  perfectly  satis- 
fied with  the  appraisement  and  sale,  and  if  they  do  not  ob- 
ject, third  parties  who  have  sustained  no  injury  by  the 
appraisement  cannot.  In  other  words,  a  sale  to  an  ap- 
praiser is  void  as  against  the  judgment  debtor  and  his 
grantees  and  may  be  attacked  by  them  in  an  action  to  re- 
deem, even  after  confirmation.  {MoKeighan  v.  Hopkins,  19 
Neb.,  34.) 

Whether  the  right  to  redeem  is  open  to  the  plaintiff  in 
error  is  not  now  before  the  court,  as  th6  question  does  not 
arise  in  this  case.  The  proceedings  under  which  the  de- 
fendant in  error  obtained  title  by  a  sale  of  the  land,  ap- 
pear to  be  regular  and  need  not  be  further  considered. 
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It  IB  unnecessary  to  discuss  the  other  questions  in  the 


There  is  no  material  error  in  the  record,  and  the  judg* 

ment  is  affirmed. 

Judgment  affibmed. 

The  other  judges  concur. 


Insurance  Company  of  North  Amerioa  y.  Mo- 

LiMANS  &  CrOYLE. 


28  663| 
!»  848' 


65  120 


28  652 
«6SB  7S2 
i68  803 


[Filed  Fjebbuabt  4, 1890.] 

1.  iDBuranoe:  Lex  Looi:  Action:  Whbbb  Bbottgrt.  A  oon- 
tract  of  fire  insaraDoe  made  in  Iowa,  the  statutes  of  which  state 
proTide  in  which  counties  an  action  may  be  brought  on  the 
poli<7,  does  not  limit  the  right  to  bring  an  action  for  loss  of  the 
property  to  that  state.  The  action  is  transitory  in  its  nature 
and  may  be  brought  wherever  serrice  may  be  had  on  the  ocmi- 
pany. 

%  !  :  — — •    Section  56  of  the  Code,  which  authorli 


the  bringing  of  an  action  against  an  insurance  company  in  any 
oounty  where  the  cause  of  action  or  some  part  thereof  arose,  is 
remedial,  and  not  restrictive  in  its  nature;  that  is,  the  action 
may  be  brought  where  the  cause  of  action  or  some  part  thereof 
arose,  although  the  company  has  no  agent  in  that  oounty. 

:  Agent:  Sbbyics  On.    Serrice  of  notice  and  proof  of  Ion 


on  a  general  agent  of  the  insurance  company  is  service  on  the 
company. 

.    Held,  That  the  proof  sustains  the  yerdiot  and  that  there 


was  no  error  in  the  record. 

Error  to  the  district  court  for  Madison  county.    Tried 
below  before  Norris,  J. 

J2.  W.  Barger,  and  AUen  &  Robinson,  for  plaintiff  in 
error: 


J 
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The  policy  was  an  Iowa  contract,  and  the  laws  of  that 
state  are  as  much  a  part  of  the  policy  as  though  printed 
on  its  face.     The  Nebraska  statutes  do  not  give  the  district 
court  of  Madison  county  jurisdiction,  as  the  summons  was 
served  only  on  the  local  special  agent  of  the  company. 
{State  Ins.  Co.  v.  Oranger,  62  la.,  272.)    Since  the  service 
was  had  upon  one  not  shown  to  have  been  a  ''  managing 
agent "  as  required  by  sec.  914  of  the  Code,  the  burden 
was  on  defendant  in  error  to  prove  the  character  of  the 
agency.  (Dickinaon  County  v.  Miss,  Valley  Ins.  Cb.,  41  Ll, 
286 ;  Hdlis  v.  State  Ins,  (Jb.,  65  Id.,  45(.)     Delivery  of 
proofs  of  loss  to  the  local  agent  was  insufficient ;    they 
should  have  been  forwarded  to  the  home  office.  (Bush  v. 
Westchester  F.  Ins.  Co.^  63  N.  Y.,  631 ;  Lohnes  v.  Ins.  Q>., 
121  Mass.,  439 ;  2  Wood,  Fire  Ins.,  sea  420.)     The  term 
state  agent,  which  is  all  Alverson  is  shown  to  have  been, 
implies  no  grant  of  authority.     {Farmers  Bank  v.  MeKe% 
2  Pa.  St.,  31 8;  Dabney  v.  Stevens,  2  Sweeney  [N.  Y.],  424; 
Adrianoe  v.  Roone,  62  Barb.  [N.  Y,],  411;  Taylor,  Pri- 
vate Corporations,  sec,  236 ;  Binmore,  Corporators'  Man- 
ual, sec.  189.)     Under  the  Iowa  liquor  law,  the  building 
was  being  used  for  illegal  purposes  and  any  contract  for 
its  protection  would  have  been  contrary  to  law  and  void. 
{Kelley  v.  Worcester  Mut.  F.  Ins.  Co.,  97  Mass,,  284;  Kdley 
V.  Home  Ins.  Co.,  Id.,  288 ;  Campbell  v.  Charter  Oak  F.  A 
M.  Ins.  Co.,  10  Allen  [Mass.],  213;  Johnson  v.  Union  JL 
&  F.  Ins.  Co.,  9  Ins.  Law  Journal,  86.) 

Brome,  White  &  Mapes,  contra  9 

The  question  of  jurisdiction  was  eliminated  from  this  case 
by  a  general  appearance.  ( Crowellv.  Gallotoay  3  Neb.^  219 ; 
Kane  v.  People,  4  Id.,  513;  Bumham  v.  DooUtUe,  14  Id., 
215 ;  ThrailkiU  v.  Daily,  16  Id.,  116.)  The  agent  who  was 
entrusted  with  the  policies  signed  in  blank,  was  fiilly  au- 
thorized to  waive  all  conditions  of  the  policy,  and  none  of 
its  provisions  as  to  waiver  could  limit  such  authority.   {Pit- 
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neyv.  OleM  FaU^In%.  Co.,  61  Barb.  [N.T.],  335;  Sheldon 
V.  AU.  Ins.  Co.,  26  N.  Y.,  460 ;  Bodine  v.  Exchange  F.  Ins. 
Q>.,  51  Id.,  117;  Meraereau  v.  Phamix  M.  L.  Ina.  Cb.,  66 
N.  Y.,  274;  Carroa  v.  ChaHer  Oak  Ins.  Cb.,  10  Abb.  Pr. 
N.  S.  [N.  Y.]  166;  WiUiams  v.  Hartford  Ins.  Co.,  54  Cal, 
442 ;  Young  v.  Hartford  Ins.  Co.,  45  la.,  877;  Alman  v. 
PhoRnix  Ins.  Co.,  27  Id.,  203 ;  Franklin  Ins.  Co.  v.  Chicago 
Ice  Co.,  36  Md.,  102;  Ins.  Co.  v.  Wilkinson,  13  Wall.  [U. 
8.],  222;  Ins.  Co.  v.  OoU,  20  Id.,  560;  Ins.  Co.  v.  Wolff,  96 
U.  S.,  326.)  The  oompany  was  fully  informed  as  to  all  pur- 
poses for  which  the  building  was  used  at  the  time  of  issuing 
the  policy  and  the  defense  of  illegal  use  is  not  available. 

Maxwell,  J« 

This  is  a  proceeding  in  error  to  reverse  the  judgment  of 
the  district  court  of  Madison  county. 

It  appears  from  the  record  that  on  the  23d  day  of  Feb^ 
ruary,  1886,  the  Insurance  Company  of  North  America, 
plaintiff  in  error,  issued  to  McLimans  &  Coyle  its  policy 
of  insurance  against  fire  upon  their  two-story  frame  store 
building,  located  on  lot  7,  block  54,  in  the  town  of  Ogden, 
state  of  Iowa,  the  policy  to  continue  in  force  for  one  year 
from  the  date  of  said  policy.  On  the  12th  day  of  Feb- 
ruary, 1887,  a  fire  occurred  which  destroyed  said  building. 

On  the  7th  day  of  April,  1887,  the  plaintifis  delivered 
to  H.  C.  Alverson,  general  agent  of  the  company,  at  his 
office  in  the  city  of  Des  Moines,  Iowa,  an  affidavit  for 
proof  of  loss. 

No  proof  of  loss  was  ever  delivered  to  the  defendant  at 
its  home  office,  nor  at  the  office  of  its  general  agent  in 
Erie,  Penn. 

This  action  was  commenced  upon  the  16th  day  of  Sep* 
tember,  1887,  in  the  district  court  of  Madison  county, 
Nebraska,  and  on  the  16th  day  of  April,  1888,  the  plaint- 
iff recovered  judgment  in  said  court  against  the  defendant 
for  1628  and  costs. 


666  NEBRASKA  BEPOBTa         [Vol.  28 


Ina.  Co.  T.  MoLimani. 


The  petition  states  "  that  at  the  time  said  policjr  was 
issued,  and  at  the  time  of  said  fire,  plaintiffs  were  the 
owners  of  the  property  insured ;  that  thej  paid  the  pre- 
mium for  the  policji  a  copy  of  which  is  attadied  to  the 
petition  as  '  Exhibit  A';  that  they  performed  all  the  con- 
ditions thereof  on  their  part  to  be  performed ;  that  on  the 
12th  day  of  February,  1887,  said  property  was  destroyed 
by  fire;  that  on  the  4th  day  of  April^  1887,  the  plainti£b 
gave  defendant  notice  of  said  loss,  accompanied  by  an 
affidavit  as  to  how  the  loss  occurred,  and  the  extent  thereof^ 
and  that  no  part  of  said  loss  has  been  paid,  and  they  ask 
judgment  for  $600,  with  interest  from  the  12th  day  of 
February,  1887/' 

On  the  31st  day  of  December,  1887,  the  defendant^  ap- 
pearing specially  and  as  a  friend  of  the  court,  filed  objec- 
tions to  the  jurisdiction  of  the  court,  stating: 

'^First — That  the  contract  of  insurance  herein  sned  on 
was  made  in  Boone  county,  in  the  state  of  Iowa,  and  cov- 
ered only  property  situated  in  said  county,  and  the  loss  of 
the  property  therein  described  and  insured  occurred  in 
said  county,  and  said  policy  was  performable  only  in  said 
pounty,  and  at  the  home  office  of  said  insurance  company 
in  the  city  of  Philadelphia,  Pa. 

'^  Second — That  the  cause  of  action  sued  on  in  this  cause 
did  not  arise  in  Madison  county,  Nebraska,  but  in  Boone 
county,  Iowa. 

"  Third — That  the  cause  of  action  herein  sued  on  did 
not  arise  or  grow  out  of  the  business  or  agency  of  any 
managing  agent  or  other  agent  in  the  state  of  Nebraska. 

^'  Fourth — That  the  loss  herein  sued  for  did  not  occur 
in  the  state  of  Nebraska. 

• 

"  Fifth — ^That  the  summons  in  this  case  was  served  on 
D.  T.  Graham,  an  agent  of  defendant^  residing  in  Madi- 
son county,  Nebraska. 

''Sixth — That  said  Graham  did  not  receive  the  application 
for  the  policy  in  suit,  nor  did  he  issue  or  countersign  said 
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policy  or  have  anything  to  do  with  the  adjustment  of  said 
lose,  nor  did  the  loss  or  claim  therefor  arise  out  of  or  have 
any  connection  with  the  office  or  agency  of  said  Graham. 

"Seventh— That  section  2584  of  chapter  6  of. title  17 
of  said  Code  of  Iowa  was  at  the  time  said  contract  of  in- 
surance was  made  and  all  times  since,  and  now  is,  the  law 
of  Iowa,  and  part  of  the  contract  herein  sued  on/' 

The  motion  to  dismiss  was  overruled,  which  is  now  as- 
signed for  error.     The  motion  was  properly  overruled. 

A  contract  of  insurance  is  p^^onal  in  its  nature,  and  ac- 
tion may  be  brought  wherever  service  may  be  had  upon  the 
*  insurer.  The  laws  of  Iowa  are  merely  for  the  regulation 
of  the  bringing  of  suits  in  that  state.  They  have  no  extra* 
territorial  effect  to  limit  the  bringing  of  the  action  in  an- 
other jurisdiction.  Neither  do  the  statutes  of  this  state 
prohibit  the  bringing  of  an  action  against  the  company 
here.  Sec.  65  of  the  Code  provides  that  '^An  action  other 
than  one  of  those  mentioned  in  the  first  three  sections  of 
this  title,  against  a  corporation  created  by  the  laws  of  this 
state,  may  be  brought  in  the  county  in  which  it  is  situated, 
or  has  its  principal  office  or  place  of  business ;  but  if  such 
corporation  be  an  insurance  company,  the  action  may  be 
brought  in  the  county  where  the  cause  of  action,  or  some 
part  thereof,  arose.''  This  section  gives  a  party  aggrieved 
authority  to  bring  an  action  against  an  insurance  company 
in  any  county  where  the  cause  of  action,  or  some  part 
thereof,  arose;  that  is,  the  action  may  be  brought  in  the 
county  where  the  cause  of  action,  or  some  part  thereof, 
arose,  whether  there  is  an  agency  of  the  company  in  that 
county  or  liot.  The  section  is  remedial  in  its  nature  and 
not  restrictive.  The  action  therefore  was  properly  brought 
in  Madison  county. 

Considerable  stress  is  laid  on  the  fact  that  the  proof  of 
loss  was  served  on  the  general  agent  of  the  insurance  com- 
pany instead  of  on  the  company  itself.     But  this  objection 
is  untenable.     While  proof  of  loss  must  be  furnished,  all 
42 
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that  the  law  requires  is  a  substantial  oomplianoe  with  tbat 
provision. 

A  party  who  in  good  faith  has  insured  his  property  and 
paid  the  premium  demanded  for  that  purpose,  may  reason- 
ably expec:  that  the  insurer  will  also  act  in  good  faith,  and 
upon  receiving  notice  and  proof  of  the  loss  promptly  ad- 
just and  pay  the  same.  Technical  objections  ought  not  to  be 
sustained  to  defeat  the  right,  and  a  general  agent  who  has 
the  general  supervision  of  the  affairs  of  the  company  in  a 
state,  so  far  represents  the  insurer  that  notice  and  proof  of 
loss  served  upon  him  will  be  sufficient. 

The  insurance  company  answer  the  plaintiffs'  petition, 
and  among  other  defenses  are  the  all^ations  that  the  build- 
ing was  vacant,  and  that  it  was  used  for  an  unlawful  pur- 
pose, viz.,  the  unlawful  sale  of  intoxicating  liquors. 

The  testimony  tends  to  show  that  the  plaintiffs  below 
resided  at  Norfolk,  in  this  state,  while  the  agent  of  the  in- 
surance company,  through  whom  the  insurance  was  effected, 
resided  at  Ogden,  Iowa,  and  near  the  property  in  question 
and  seems  to  have  known  the  &cts  in  relation  to  the  situa- 
tion of  the  building  and  made  no  objection. 

To  what  extent  the  company  would  be  bound  by  his 
knowledge  it  is  unnecessary  to  determine,  as  the  questions 
of  fact  seem  to  have  been  fairly  submitted  to  the  jury. 

The  following  letters,  duly  signed  by  the  attorney  in 
Iowa,  of  the  insurance  company,  were  introduced  in  evi- 
<lence: 

"Des  Moines,  Iowa,  May  2,  '87. 

**Me88.  MeLimana  &  Ooyle^  Norfolk^  Madison  County, 
Neb, :  Gentlemen — ^Your  items  of  April  19th  to  H.  C. 
Alversou,  and  of  same  date  to  C.  W.  Fracker,  relating  to 
your  claims  against  Ins.  Co.  of  North  America  and  Spring- 
£eld  Fire  and  Marine  Ins.  Co.,  have  been  received  and 
handed  to  me,  with  other  papers,  and  I  have  the  same 
tinder  consideration. 

^'It  seems  there  is  some  doubt  as  to  whether  the  compa- 
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nies  are  liable,  and  as  present  advised,  thej  do  not  desire  to 
either  admit  or  deny  liability,  but  rather  to  stand  squarely 
upon  their  contracts,  waiving  none  of  their  legal  rights  in 
the  premises,^'  eta 

"  Des  Moines,  Iowa,  6/6/^87. 

** Messrs.  MoIAmans  &  Ooyle,  Norfolky  Madison  Qmnty, 
Nd}. :  Gentlemen — Your  letter  of  May  5th  was  duly  re- 
ceived and  would  have  been  answered  ere  this  except  for 
some  rush  of  business  and  protracted  absence  from  home. 
In  your  letter  you  say :  'You  did  not  say  on  what  grounds 
Ins.  Co.  refuse  payments  of  our  loss.'  Of  course  I  did 
not  say  on  what  grounds  payment  was  refused,  because  I 
did  not  say  that  the  companies  refused  to  pay,  and  I  do 
not  wish  to  be  understood  now  as  saying  that  they  will  or 
will  not  pay.  It  seems,  however,  that  the  building,  under 
the  prohibitory  law  of  Iowa,  was  being  used  for  'unlaw- 
ful purpose' and  that  the  building,  just  prior  to  the  loss, 
became  and  was  vacant  and  unoccupied.  By  reference  to 
your  policies  you  will  observe  that  these  two  facts  would 
render  the  policies  void.  There  may  be  other  facts  which 
have  not  yet  come  to  our  knowledge  whidi  would  operate 
in  the  same  way.  We  therefore  say  that  while  we  do  not 
either  admit  or  deny  liability,  that  we  will  stand  squarely 
on  the  contracts,  waiving  none  of  our  l^al  rights  in  the 
premises.^' 

We  do  not  care  to  comment  on  these  letters.  In  effect 
they  say  we  know  of  no  sufficient  reason  why  we  should  not 
pay  the  loss,  but  nevertheless  we  will  not  do  so  unless  com- 
pelled.  The  true  rule  would  seem  to  be  that  the  company 
should  adjust  and  pay  its  losses  promptly,  unless  there  are 
just  reasons  for  its  refusal.  What  such  grounds  are  it  is 
unnecessary  to  inquire  as  they  were  not  proved  in  this  case. 

There  is  no  error  in  the  record  and  the  judgment  is 
affirmed. 

JUDQMENT  AFFIRMED. 

The  other  judges  concur. 


I 
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Haylen  v.  M.  P.  B.  Oo. 


Mary  A.  Haylen  v.  Missouri  Pac.  R  Oo. 

[Filed  Fbbbuaby  4, 1890.] 

SniuinonB:  Waiyeb:  Oral  Aorebments  Not  Ekfobcbablb. 
Oral  agreements  of  attorneys  in  regard  to  a  case — as  that  the  at- 
torney for  the  defendant  will  waive  the  issuing  and  serrice  of  a 
anmmons  in  error — ^if  made  oat  of  oonrt  will  not  be  enforced,  as 
they  lack  the  certainty  necessary  to  Jastify  action  thereon  by 
the  oonrt,  while  agreements,  if  made  publicly  in  open  ooort^  or 
in  writing  daly  signed,  will  be 


Motion  to  dismiss. 

A,  a*  Talbot,  and  B.  P.  Waggoner,  for  the  motioD. 

JSamilton  &  Treoiii,  Joseph  Wwzburg^  and  O.  Jf.  Lcmr 
bertaon,  contra. 

Maxwell,  J. 

This  case  is  submitted  on  a  motion  to  dismiss  becanse  no 
summons  in  error  was  issued  within  one  year  from  the  ren- 
dition of  the  judgment  and  served  on  the  defendant. 

The  record  shows  that  final  judgment  was  rendered 
June  28,  1888.  On  the  22d  of  November,  1888,  the  tran- 
script was  filed  in  this  court  but  no  summons  in  error  was 
demanded  or  issued* 

The  attorney  for  the  plaintiff  in  error  in  resisting  the 
motion  files  an  affidavit  to  the  effect  that  he  had  an  oral 
agreement  with  the  attorney  for  the  defendant  to  waive  serv- 
ice of  summons  in  error,  and  for  that  reason  no  summons 
was  issued.  The  attorney  for  the  defendant  also  files  an 
affidavit  in  which  be  admits  that  he  agreed  to  waive  service 
if  the  case  was  presented  to  him  for  that  purpose  within  one 
year  from  the  time  the  judgment  was  rendered,  but  that  he 
never  agreed  and  in  fact  had  no  authority  to  waive  sarvioe 
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after  the.  expiration  of  the  year.  This  coart  has  repeatedly 
held  that  oral  agreements  of  attorneys  in  regard  to  a  case 
if  made  out  of  court  would  not  be  enforced^  because  of  the 
want  of  certainty  in  regard  to  them^  while  oral  agreements 
publicly  made  in  open  courts  or  agreements  in  writing  duly 
signed^  will  be. 

This^  of  course,  only  applies  where  the  matter  agreed 
upon  is  within  the  scope  of  the  authority  of  the  parties  to 
the  agreement,  but  the  cases  where  the  autliority .  will  be 
exceeded  probably  will  not  be  numerous. 

The  allied  agreement  in  this  case  being  oral  and  made 
out  of  court,  it  cannot  be  enforced.  The  motion  must 
therefore  be  sustained. 

Motion  sustained. 


The  pther  judges  concur. 


I  S8   Mil 

D.  Eebcp  v.  Western  Union  Telegraph  Co.  ijBjTSdi 

28    661 
»44    196 

[FiLBD  Fkbbuabt  4,  1890.]  2H   tS61 

66    418 
56    419 

1.  Telegraphs ;  Inoobbvct  Messages:  LiABiLrrr.   One  P.  deliT-  ' ' 

ered  a  message  to  a  telegraph  oompany  at  its  office  at  PapiUion, 
in  thia  state,  to  be  delivered  to  a  penon  named  at  Kansas  City, 
Mo.  The  message  as  transmitted  was  inoomct,  whereby  P.  lost 
ft  promised  situation  and  sustained  damages.  HM,  That  the 
oompany  was  liable  for  the  damages. 

t. : : :  Statute  Cokstbued.    Sea  13  of  the  act 

relating  to  telegraph  companiea  makes  such  company  ''liable 
for  the  non-delivery  of  dispatches  entrnsted  to  its  care  and  for  all 
mistakes  in  transmitting  messages  made  by  any  person  in  its 
employ,"  etc,  and  provides  that  it  shall  not  be  exempted  from 
any  such  liability  by  reason  of  any  '*  daoae,  condition,  or  agree- 
ment contained  in  its  printed  blanks." 

Sach  requirements  are  reasona* 


ble,  and  are  binding  on  all  telegraph  companies  in  the  state. 


L 
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4.  :  Intsbstatb  Msssagbs.    Where  a  telegraph  company  an- 

dertakee  to  transmit  a  message  correctly  to  another  state  and 
fails  to  do  so,  it  is  liable  for  a  breach  of  its  contract,  and  the 
party  injured  may  recoYer  all  the  damages  which  he  sustains  by 
reason  of  such  breach. 

Error  to  the  district  court  for  Madison  county.  Tried 
below  before  Powers,  J. 

William  V.  Allen,  and  John  S.  BobvMon,  for  plaintiff  in 
error : 

Sec.  12,  ch.  89a,  Comp.  Stats.,  does  not  seek  to  r^ulate 
the  business  of  telegraph  companies ;  it  simply  makes  them 
liable  for  mistakes  in  transmitting  messages,  and  does  not 
conflict  with  the  interstate  commerce  clause  of  the  federal 
constitution.  {Fuller  v.  R.  Co.,  31  la.,  205;  17  Wall.,  660; 
Johnson  v.  C.  &  P.  Elevator  Co,,  7  S.  C.  Rep.,  254 ;  Pembina^ 
eto.y  Co.  V,  Pennsylvania  Co.,  8  Id.,  737;  Smith  v.  Alabama, 
Id.,  564 ;  Morgan^ 8  R.  &  8.  Go.  v.  Louisiana  Bk.,  30  Coop. 
Ed.  U.  S.  Rep.,  237;  Chicago  &  N.  W.  R.  Co.  v.  McLaughr 
lin.  Id.,  477;  Dov)  v.  Bidleman,  31  Id.,  841 ;  Atty.  Gen.  v. 
Tel.  Co.,  33  Fed.  Rep.,  129 ;  JVatn  v.  Boston  Disinfeding 
Co.y  11  N.  E.  Rep.,  929;  Mo.  Poo.  R.  Co.  v.  Finley,  16 
Pac.  Rep.,  951 ;  Goodrel  v.  Kreichbaum,  30  N.  W.  Rep., 
872 ;  Little  Rock,  etc.,  R.  Co.  v.  Hanniford,  5  S.  W.  Rep., 
294.)  A  state  statute  changing  the  burden  of  proof  in  cases 
of  n^ligenoe  is  constitutional  {Augusta  &  8.  R.  Co.  v. 
Randall,  4  S.  E.  Rep.,  674);  also,  one  excluding  contribu- 
tory negligence  as  a  defense  (Quackenlmsh  v.  Wis.,  etc.,  R 
Co.,  37  N.  W.  Rep.,  834) ;  and  one  providing  that  agree- 
ments in  printed  blanks  shall  be  null  and  void  (Scu^t  v.  C 
A  N.  W.  R.  Co.,  597). 

H.  C.  Brome,  contra: 

A  state  l^islature  cannot  impose  the  liabiliiy  contended 
for  with  respect  to  interstate  messages.  (Western  Union 
Tel.  Co.v.  Pendleton,  7  Sup.  Ct.  Rep.,  1126.)   None  of  the 
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cases  cited  hj  counsel  for  plaintiff  in  error  are  in  pointy 
unless  it  may  be  certain  dicta.  It  is  not  pretended  that 
plaintiff  in  error  had  any  contract  with  Robertson^  nor  are 
damages  claimed  by  reason  of  failure  to  secure  such  con* 
tract.  To  recover  damages  over  and  above  the  price  of  the 
message,  the  burden  was  upon  plaintiff  in  error  to  prove 
actual  loss  of  time  or  money^  and  this  he  failed  to  do.     - 

Maxwell,  J. 

This  action  was  brought  by  the  plaintiff  against  the  de- 
fendant in  the  district  court  of  Madison  county  to  recover 
damages  for  the  breach  of  an  alleged  contract. 

It  is  averred  in  the  petition  '^That  on  the  1st  day  of 
November,  1886,  the  said  defendant  owned,  controlled,  and 
operated  a  line  of  telegraph  wire  from  Papillion,  in  the 
state  of  Nebraska,  to  Kansas  City,  in  the  state  of  Missouri, 
with  offices  in  each  of  said  places  in  charge  of  duly  author- 
ised agents,  at  which  offices  it  held  itself  out  to  the  public 
to  receive  and  deliver  telegraphic  messages  for  hire,  and  on 
said  date  the  plaintiff  delivered  to  the  defendant  at  its 
office  in  said  Papillion  for  immediate  transmission  and  de- 
livery at  Kansas  City,  Missouri,  a  message  in  the  words 
and  figures  as  follows,  to-wit : 

'     "Nov.  1st,  1886. 
"  To  J".  C  Hobertsony  OocUea  Hovse,  Kansas  City:    Am 
on  my  way,  Missouri  Pacific,  Kansas  City ;  arrive  eight 
to-night.  D.  Kemp.' 

"  Which  the  said  defendant  then  received  from  the  plaint- 
iff, and  agreed  to  promptly  and  correctly  transmit  and  de- 
liver to  the  said  J.  C.  Robertson,  at  the  Coates  House, 
Kansas  City,  Missouri,  without  delay;  that  the  plaintiff 
then  paid  the  defendant's  duly  authorized  agent  the  sum  of 
sixty-five  cents  for  such  services,  which  was  accepted  by 
him  as  full  compensation  therefor;  that  at  the  said  time 
this  plaintiff  had  an  engagement  to  meet  said  J.  C.  Robert- 
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son,  the  person  to  whom  said  message  was  sent,  at  the 
Coates  House^  Kansas  City,  Missouri^  at  the  hour  of  8 
o'clock  P.  M,,  OD  said  day,  to  contract  with  him  as  gen- 
eral agent  of  the  Texas  Land  and  Cattle  Company,  to  enter 
the  service  of  said  company  on  a  salary ;  that  if  plaintiff 
made  said  contract  of  employment  he  was  compelled  to  leave 
said  Kansas  City  that  evening  at  9  o'clock  P.  M.,  to  enter 
upon  the  discharge  of  his  duties  as  employe  of  said  com- 
pany, and  if  he  did  not  reach  said  Kansas  City  by  8  o'clock 
P.  M.,  said  Robertson  was  at  liberty  to  hire  another  man 
for  said  situation ;  that  said  defendant  so  carelessly  and 
negligently  transmitted  said  message  that  when  it  was  de- 
livered to  said   J.  C.  Robertson,  at  said  Coates  House, 
Kansas  City,  Missouri,  by  the  defendant,  it  read  that  the 
plaintiff  would   reach   K!ansas   City  at    10  o'clock  that 
night,  making  plaintiff's  arrival  there  too  late  to  transact 
8aid  business;  that  said  message  was  delivered  in  the  con- 
dition last  above  stated,  and  in  consequence  of  its  reading 
that  plaintiff  would  arrive  at  Kansas  City,  Missouri,  at  10 
o'clock  that  night,  that  said  J.  C.  Robertson   employed 
another  man  for  said  Texas  Land  and  Cattle  Company, 
and  the  plaintiff  was  deprived  of  said  employment^  and 
the  profit  of  said  proposed  contract;  that  the  plaintiff  was 
entirely  without  fault  or  neglect  himself;  that  the  plaintiff 
expended  in  money  in  going  to  and  returning  from  said 
Kansas  City  to  see  said  Robertson  the  sum  of  $50,  lost  six 
days'  time  of  the  value^of  $30,  and  was  deprived  and  pre- 
vented from  making  said  contract  of  employment,  all  to 
his  damage  in  the  sum  of  $200,  which  said  sum  is  now 
due  the  plaintiff  from  the  defendant  and  wholly  unpaid, 
and  plaintiff  prays  judgment  against  the  said  defendant 
for  the  sum  of  $200,  with  interest  and  costs  of  suit." 

To  this  petition  the  defendant  answered  in  effect  that 
there  was  a  condition  printed  on  the  blanks  furnished  by  it 
on  which  to  send  messages,  which  provided  that  the  com- 
pany should  not  be  liable  for  ^^  mistakes  or  delays  in  the 
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transmission  of  any  unrepeated  message  whatever,  happen- 
ing from  the  negligenoe  of  its  servants  or  otherwise,  beyond 
the  amount  received  for  the  sending  of  the  same/'  etc.,  and 
fixing  the  liability  *^  for  mistakes  or  delays  in  the  trans- 
mission or  delivery,  or  for  non-delivery,  of  any  repeated 
message  beyond  fifty  times  the  sum  received  for  the  trans- 
mission of  the  same,  unless  specially  insured,  nor  in  any 
case  for  delays  arising  from  unavoidable  interruption  iti 
the  working  of  its  lines  or  for  errors  in  cipher  or  obscure 
messages,^'  etc.  Also  that  the  company  will  not  be  liable 
for  damages  in  any  case  where  the  claim  is  not  presented 
in  writing  within  sixty  days  after  the  sending  **  of  the 
message.'' 

On  the  trial  of  the  cause  the  court  instructed  the  jiury 
^4hat,  under  the  law  and  the  agreed  statement  of  the  facts 
herein,  the  plaintiff  cannot  recover  beyond  the  amount  paid 
for  sending  said  message,  which  it  is  agreed  is  the  sum  of 
65  cents."  The  jury  returned  a  verdict  as  directed,  and  a 
motion  for  a  new  trial  having  been  overruled,  judgment 
was  entered  on  the  verdict. 

The  testimony  tends  to  sustain  the  allegations  of  the 
petition. 

The  point  in  the  answer  as  to  the  limitation  of  time  in 
which  to  bring  the  action  is  not  referred  to  in  the  brief  of 
either  attorney,  and,  therefore,  will  not  be  noticed. 

Section  12  of  chap.  89a  of  the  Compiled  Statutes  provides 
that  ''Any  telegraph  company  engaged  in  the  transmission 
of  telegraphic  dispatches  is  hereby  declared  to  be  liable 
for  the  non-delivery  of  dispatches  entrusted  to  its  care,  and 
for  all  mistakes  in  transmitting  messages  made  by  any 
person  in  its  employ,  and  for  all  damages  resulting  from  a 
failure  to  perform'  any  other  duty  required  by  law,  and  any 
such  telegraph  company  shall  not  be  exempted  from  any 
such  liability  by  reason  of  any  clause,  condition,  or  agree- 
ment contained  in  its  printed  blanks." 

The  defendant  is  a  corporation  existing  in  this  state  and 
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having  offices  at  various  points  therein  for  the  transaction 
of  business,  and  that  business  is  the  transmission,  for  hire,  of 
messages  from  points  within  the  state  to  points  on  its  line 
within  or  without  the  state.     It  is  a  common  carrier  of 
messages,  the  agent  for  the  transmission  of  which  is  elec- 
tricity.    The  agent  osed  in  the  transmission,  however,  is 
not  material.    'Suppose  the  defendant  undertook  to  carry 
in  wagons  or  other  vehicles  messages  or  packages,  and 
under  such  employment  for  the  plaintiff  at  Papillion  it 
received  the  message  in  question  to  be  delivered  at  Kansas 
City,  and  if  it  failed  to  deliver  the  same  it  would  thereby 
fiedl  to  perform  its  agreement  and  would  be  liable  for  any 
damages  which  the  party  sending  the  message  might  thereby 
sustain.    Why  should  not  the  same  rule  apply  where  the 
message  is  sent  by  electricity? 

The  value  of  a  message  depends  upon  its  correctness. 
If  it.  is  changed  in  any  material  part,  it  is  not  the  same 
message  as  that  delivered  for  transmission  and  may  materi- 
ally affect  the  rights  of  both  the  person  sending  it  and  the 
person  receiving  it.  Experience  has  shown  that  messages 
can  be  correctly  transmitted  from  point  to  point  both  within 
and  without  the  state,  and  where  due  care  is  used  mistakes 
can  be  avoided.  The  rule  seems  to  be  that  messages  are 
correctly  transmitted. 

The  l^islature  of  this  state,  recognizing  these  facts,  in 
1883  passed  an  act  in  regard  to  the  telegraph  companies 
within  the  state,  the  12th  section  of  which  makes  the 
company  liable  for  the  non-delivery  of  dispatches  deliv- 
ered to  its  care,  ''and  for  all  mistakes  in  transmitting 
messages  made  by  any  person  in  its  employ,"  etc,  and  de- 
clares that  it ''  shall  not  be  exempted  from  any  such  lia- 
bility by  reason  of  any  clause,  conditibn,  or  agreement 
contained  in  its  printed  blanks.'^  This  is  a  reasonable  re- 
quirement, and  as  the  telegraph  company  is  bound  by  the 
law  of  the  state  as  much  so  as  any  inhabitant  thereof,  the 
statute  in  question  becomes  a  part  of  the  contract ;  that 
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18,  the  telegraph  company  cannot  ignore  the  law  and  set 
itself  up  as  superior  to  it,  but  must  obey  it,  and  transmit 
messages  correctly  or  be  liable  for  its  failure  in  that  re- 
spect. This  is  conceded  as  to  business  in  the  state,  but  it 
is  claimed  that  it  does  not  apply  to  messages  transmitted 
out  of  the  state. 

The  contract  was  made  at  Papillion  within  this  state, 
and  there  the  defendant  undertook  to  transmit  correctly 
the  message  to  Kansas  City.  It  did  not  do  so.  The  con- 
tract of  the  defendant  therefore  was  broken,  and  the  plaint- 
iff thereby  sustained  damages.  The  plac3  where  part  of  the 
service  was  to  be  performed  can  make  no  difference,  the  con- 
tract was  made  here,  and  was  to  be  in  part  performed  in 
this  state,  and  the  defendant  is  liable  for  the  breach  thereof. 

We  are  referred  to  the  case  of  W,  TJ.  T.  Co.  v.  PendU" 
toUy  7  Sup.  Ct.  Rept.,  1126,  as  establishing  a  different  rule. 
In  that  case  the  statute  of  Indiana  provided  for  a  penalty 
of  $100  in  certain  cases  of  failure  of  a  telegraph  company 
to  perform  its  duty.  A  message  was  transmitted  from 
Indiana  to  a  point  in  Iowa,  and  the  company  there  failed 
to  deliver  the  same.  The  action  was  brought  to  recover 
the  penalty,  and  the  United  States  supreme  court  held  that 
it  could  not  be  enforced ;  in  other  words,  that  the  penal 
laws  of  a  state  do  not  extend  beyond  its  boundaries,  and 
therefore  on  the  failure  of  the  company  to  perform  its 
duty  in  Iowa  it  did  not  become  liable  to  the  penal  laws  of 
Indiana. 

The  above  decision,  no  doubt,  is  correct,  but  it  cftn  have 
no  application  here.  In  the  case  at  bar  the  contract  en- 
tered into  by  the  defendant  to  transmit  the  plaintiff's  mes- 
sage correctly,  and  for  which  it  had  received  its  pay,  was 
broken.  He  has  thereby  sustained  damages.  These  dam- 
ages are  the  natural  result  of  the  breach  of  the  contract, 
and  are  not  penal  in  their  nature.  If  recovered,  they  are 
merely  to  compensate  the  plaintiff  for  the  injury  sustained 
by  him  from  the  wrongful  act  of  the  defendant.  Such 
damages  may  be  recovered. 
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The  precise  question  here  involved  was  recently  before 
the  United  States  circuit  court  of  this  state  in  Oppenheimer 
V.  W.  U.  T.  Co,,  and  Judge  Dundy  held  that  the  company 
was  liable,  and  we  so  hold. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  bemanded. 
The  other  judges  concur. 


H.  A.  Searles  bt  al.  v.  Albert  Averhopf. 

[Filed  Fsbbuaby  4, 1890.] 

1.  Deftttilt :  PBEMATT7SB  .JUDGMENT.  Where  a  snmmozM,  iasned 
by  a  jasiioe  of  the  peace,  is  made  returnable  at  10  o'clock  A.  H., 
and  the  defendant  does  not  appear,  the  jasttoe,  before  rendering 
judgment  by  default,  must  wait  one  houx^^till  11  a.  M.,  oonunoQ 
time. 

3.  :  :   Time:  Gommon  and  Standabd.    If  standard 

time  is  intended,  the  justice  should  so  designate  it  in  the  sum* 
mons.  In  the  absence  of  proof  to  the  contrary,  the  presumption 
is  that  common  time  was  intended. 

Error  to  the  district  court  for  Franklin  oountj.  Tried 
below  before  Gaslin,  J. 

H.  Whitmore,  for  plaintiff  in  error. 

E.  A.  Fletcher,  oontra. 

Maxwell,  J. 

This  action  was  brought  by  the  plaintiff  against  the 
defendant,  before  a  justice  of  the  peace  of  Franklin  county, 
upon  a  promissory  note,  to  recover  the  sum  of  |66.65  and 
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interest.  A  summons  was  duly  issued  and  served  on  the 
defendant,  requiring  him  to  appear  before  said  justice  on 
December  17, 1887,  at  10  o'clock  A.  M.  At  the  time 
stated  in  the  return  of  the  summons  the  plaintiff  appeared, 
but  the  defendant  did  not  appear.  The  justice  thereupon 
waited  one  hour,  standard  time,  and  rendered  judgment  bj 
default  against  the  defendant  Before  11  o'clock  A.  M., 
common  time,  the  defendant  appeared  and  asked  leave  to 
make  his  defense  to  the  action,  which  was  refused.  He 
thereupon  took  the  case,  on  error,  to  the  district  court, 
where  the  judgment  of  the  justice  was  reversed  and  the 
cause  set  down  for  trial. 

From  that  judgment  the  case  is  brought  into  this  court 
by  petition  in  error. 

In  many  of  the  cities  and  towns  of  the  state  standard 
time  is  used  in  conducting  the  schools,  courts,  and  public 
meetings  to  avoid  the  annoyance  of  two  systems  of  meas- 
uring time.  Standard  time,  however,  in  Franklin  county, 
where  this  case  was  tried,  is  about  half  an  hour  faster  than 
common  time.  Whether  standard  time  is  generally  in  use 
in  the  courts  of  that  place  does  not  appear.  The  presump- 
tion is  that  common  time  is  that  relied  upon  when  there 
is  nothing  to  show  that  a  different  mode  of  measuring  time 
has  been  in  general  use.  Where,  therefore,  the  return  of 
a  summons  is  to  be  made  at  an  hour  named,  standard  time, 
the  summons  should  so  state ;  otherwise  it  will  be  presumed 
that  common  time  was  intended. 

The  judgment  in  this  case,  therefore,  was  rendered  pre- 
maturely, and  there  was  no  error  in  reversing  it  on  that 
ground.    The  judgment  is  therefore  affirmed. 

Judgment  affibmed. 

The  other  judges  ooncur. 
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AirroN  MoLUE  y.  Mabt  Petebb. 

[FiLSD  Fbbsuabt  4,  1890.] 

1.  Aotion  Quia  Timet:  Enxmanrr.  When  boih  partiei  to  a 
Buit  by  their  pleadings  claim  title  to  the  aame  tract  of  land  and 
each  aaka  to  have  his  title  qaieted,  it  is  too  late  after  decree  for 
the  losing  partj  to  urge  for  the  first  time  that  the  proper  nm- 
edy  was  by  an  action  of  qectment. 

8.  '".    In  an  action  pua  Hmel^  neither  party  ia  entitled  to  two 

trials. 

Error  to  the  district  court  for  Butler  county.  Tried 
below  before  Marshall,  J. 

Matt  MiUeTj  and  E.  F.  Oray^  for  plaintiff  in  error,  died : 
Kilgwnnon  v.  Jenkinsorty  61  Mich.,  240  [16  N.  W.  Rep., 
390] ;  Fergvson  v.  KunUer^  26  Minn.,  183 ;  SomervUk  t?. 
Ponaldson,  26  Id.,  76  [1  N.  W.  Rep.,  808] ;  Schmidt  v. 
Schmidt,  32  Id.,  130  [19  N.  W.  Rep.,  649]. 

Phelps  &  Sabin,  {8.  H.  Steele^  with  them),  conira,  cited : 
Crregory  v,  Lancaster  OowUy  Bank,  16  Neb.,  411. 

NORVAL,  J. 

This  is  an  action  in  equity  brought  in  the  district  court 
of  Butler  county  by  the  defendant  in  error  against  the 
plaintiff  in  error  to  quiet  the  title  to  certain  real  estate  in 
said  county. 

It  appears  from  the  pleadings  that  the  parties  own  ad- 
joining farms,  and  this  suit  grows  out  of  a  dispute  as  to 
the  location  of  the  true  line  dividing  their  lands.  The 
strip  in  dispute  is  about  thirty-six  feet  wide,  and  each  party 
claims  to  be  the  owner  thereof.  The  decree  of  the  lower 
court  quieted  the  title  in  the  plaintiff  below,  and  at  the 
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same  term  of  the  court  the  plaintiff  in  error  demanded 
another  trial^  which  was  denied  by  the  court  This  ruling 
is  assigned  as  error  and  is  the  only  question  presented  for 
our  decision.  It  is  contended  that  this  is  an  action  for  the 
recovery  of  real  property.  If  this  is  true^  then  it  is  clear 
that  under  section  630  of  the  Code  the  plaintiff  in  error 
was  entitled  to  two  trials. 

The  petition  alleges  '^  that  she  (the  plaintiff)  is  the  ab- 
solute owner  in  her  own  right  of  the  northeast  quarter  of 
section  seven  (7),  in  township  fifteen  (15)  north,  of  range 
four  (4)  east  of  the  6th  P.  M.,  in  Butler  county,  and  is 
now  in  the  possession  of  said  land."  Further  along  in. 
the  petition  it  is  allied  that  the  tract  in  dispute  is  a  part 
of  said  northeast  quarter,  that  the  defendant  has  been  tres- 
passing thereon  and  claims  to  own  said  strip,  and  that  the 
defendant  has  no  right  thereto.  The  prayer  of  the  peti- 
tion is,  that  the  title  of  said  strip  of  land  be  quieted  in 
the  plaintiff.  She  does  not  ask  for  the  possession  of  said 
land,  nor  does  the  decree  in  any  manner  affect  the  posses- 
sion. This  is  not  an  action  of  ejectment,  but  is  an  action 
quia  timet,  and  the  plaintiff  in  error  was  not  entitled  to 
two  trials.  {Harral  v.  Oray,  10  Neb.,  186.) 

Again,  the  plaintiff  in  error  made  no  objection  to  the 
defendant  in  error  proceeding  in  equity  until  after  it  was 
found  that  the  decree  of  the  lower  court  was  against  him. 
Each  party,  by  his  pleading,  claimed  to  own  the  strip  in 
controversy.  The  plaintiff  prayed  that  the  title  to  the 
same  be  quieted  in  her.  The  prayer  of  the  defendant  was, 
''that  a  decree  be  entered  that  the  title  be  quieted  in  the 
defendant,  and  that  all  rights  of  any  and  whatever  char- 
acter or  claim  of  plaintiff  to  said  strip  be  forever  cut  off 
and  barred."  Both  parties  having  submitted  their  claims 
to  the  strip  in  question  to  the  court,  asking  for  equitable 
relief,  it  is  too  late  after  decree  to  urge  for  the  first  time 
that  the  proper  remedy  was  ejectment  {Gregory  v.  Larif 
caster  County  Bank,  16  Neb.,  411.)    It  follows  that  the 
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decision  of  the  district  court  was  correct^  and  is  therefore 
affirmed. 

Degree  affibmed. 


The  other  judges  concur. 
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Charles  H.  Carlow  et  al.  v.  C.  Aui/ncAN  &  Oo. 

ET  AU 
[FiLBD  Febkuaby  4,  1890.] 

1.  Decree:  Vacation:  Gbounds.  The  dlatrietoonrt  has  do  power 
to  Tacate  or  modify  its  own  judgments  or  orders  after  the  term 
at  which  said  judgment  or  order  was  made,  nnlefts  there  ez- 
iflts  at  least  one  of  the  grounds  mentioned  in  section  602  of  the 
Ck>de.  Heidi  That  the  matters  stated  at  length  in  the  opinion 
were  not  sufficient  to  entitle  the  plaintifEs  in  error  to  a  Taoatioii 
of  the  decree. 

9l  Cross-Petition:  Nones.  When  a  defendant  In  an  action  fiks 
his  answer  and  cross-petition  within  the  time  fixed  bj  law,  he 
is  not  required  to  give  to  the  other  parties  to  the  suit  any  notics 
of  the  filing  of  such  pleading. 

8.  Judicial  Sale:  Noticb  by  Publioatioit.  Where tiie  fintpab- 
lication  notice  of  a  sheriff's  sale  was  made  March  1ft,  the  last 
April  13,  and  the  notice  was  published  in  erery  isBue  of  the 
paper  between  the  date  of  the  first  publication  and  April  18,  the 
day  of  sale,  held^  sufficient. 

4.  Foreign  Corporations:  Tftlb  to  Rial  Ecttatk.  While  sec- 
tion 1  of  chapter  65  of  the  Laws  of  1887  was  in  force,  G.  Anlt- 
man &  Go.,  a  foreign  corporation,  parchased  real  estate  in  this 
state  at  a  judicial  sale,  held^  that  its  title  is  valid  against  ereiy 
one  but  the  state,  and  can  be  divested  only  by  prooeedingi 
brought  by  the  state  for  that  purpose. 

fi.  Error  Proceedings :  Equity  Causes:  Monoir  lOB  a  Nkw 
Tbial  Neobbsaby.  In  order  to  review  the  proceedings  in  tiie 
trial  of  an  equity  cause  by  a  petition  in  error,  a  motion  finr  a 
new  trial  must  be  filed  as  in  an  action  at. law. 
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Erbor  to  the  district  court  for  Fillmore  oonntj.     Tried 
below  before  Morris,  J. 

F.  B.  Doniathorpe,  and  Robert  Ryan,  tot  plaintiffs  in 
error,  cited:  Rosenfidd  v.  Chaday  10  Neb.,  421 ;  Lawson 
V.  Gib8(m,  18  Id.,  137 ;  Cookie  Separator  Oo.  v.  Clark,  23 
Id.,  702 ;  Kansae  Mfg.  Co.  v.  Oandy,  10  Id.,  83 ;  State 
Savinga  Bank  v.  Scatty  11  Id.,  448;  Mvmdy  v.  WhMemorey 
16  Id.,  650;  Schouler,  Husband  and  Wife,  sec.  260,  and 
cited  in  N.  1,  p.  307 ;  Willard,  Equity,  660. 


Sawyer  &  Sndly  oontray  cited :  Pope  v.  Hooper,  6  Neb., 
178;  Thompson  v.  Sharp,  17  Id.,  69;  Wyant  v.  Tuthill, 
Id.,  496 ;  Meeeenger  v.  Staie,  26  Id.,  674 ;  Simmons  Hard' 
ware  Co.  v.  Brokaw,  7  Id.,  406;  Hapgood  v.  EUis,  11  Id., 
131 ;  CoekU  Separator  Co^v.  Clark,  23  Id.,  702;  Long  v. 
Clapp,  16  Id.,  417;  Dutcher  v.  Stale,  16  Id.,  30;  BoUU  v. 
Budvng,  19  Id.,  739;  Culver  v.  Judge,  67  Mich.,  80 ;  Suy- 
dam  V.  BarUey  9  Paige  [N.  Y.],  294,  1  Devlin,  Deeds, 
sec  127,  and  cases. 

NORYAL,  J. 

On  the  8th  day  of  April,  1886,  Frederick  Curtis  com- 
menced a  suit  in  the  district  court  of  Fillmore  county,  Ne- 
braska, to  foreclose  a  mortgage  upon  the  south  half  of  the 
southwest  quarter  of  section  fourteen  (14),  township  five 
(6),  range  three  (3)  west,  given  to  secure  a  note  in  the  sum 
of  one  hundred  and  sixty  dollars  ($160),  executed  by 
Josephine  Carlow  and  Charles  H.  Carlow.  C.  S.  Cleve- 
land and  C.  Aultman  &  Co.  were  made  parties  defendant. 
Personal  service  was  had  upon  the  Carlows,  and  they 
were  required  to  answer  by  the  10th  day  of  May,  1886. 
Service  was  made  by  publication  upon  C.  Aultman  &  Co., 
and  it  was  required  to  answer  on  or  before  the  17th  day 
of  May,  1886.  On  that  day  the  company  filed  its  answer 
43 
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and  cross-})etition.  The  defendant,  Charles  H.  Carlow, 
filed  no  pleading,  and  was  duly  defaulted.  His  wife  filed 
an  answer,  and  on  the  29th  day  of  May,  1886,  the  case  was 
heard,  and  a  deor«e  rendered  in  favor  of  Frederick  Curtis 
for  $184.12,  and  the  property  ordered  sold  to  pay  Curtis, 
and  the  surplus,  if  any,  was  to  be  paid  to  the  clerk  of  the 
court,  to  abide  further  orders.  At  the  same  time,  C.  Ault- 
<&  Co.  were  given  leave  to  plead  to  the  answer  of  Josephine 
Carlow.  On  the  3d  day  of  November,  1886,  the  cause  was 
heard  on  the  demurrer  of  C.  Aultman  &  Co.  to  the  answer 
of  Josephine  Carlow.  The  court  sustained  the  demurrer, 
and  entered  judgment  in  favor  of  C.  Aultman  &  Co.  for 
$536.10,  and  decreed  that,  after  paying  the  costs  and  the 
amount  found  due  Curtis,  then  the  surplus  should  be  ap- 
plied to  the  payment  of  the  amount  found  due  C.  Ault- 
man &  Co.  An  order  of  sale  was  issued  on  the  28th  day 
of  February,  1887,  and  on  the  16th  day  of  April,  1887, 
the  property  was  sold  to  C.  Aultman  &  Co.,  it  bidding  it 
in,  in  order  to  protect  its  lien.  On  the  31st  day  of  May, 
1887,  an  order  was  made  to  show  cause  by  Thursday 
morning  why  the  sale  should  not  be  confirmed.  On  the 
2d  day  of  June  the  court  found  that  the  sale  had  been 
conducted  in  all  respects  according  to  law,  and  it  was  duly 
confirmed. 

'  The  sale  was  made  under  the  Curtis  decree  and  not  under 
the  one  in  favor  of  C.  Aultman  &  Co.  On  the  1st  day 
of  February,  1888,  the  said  Josephine  Carlow  and  Charles 
H.  Carlow  filed  a  petition  to  have  the  decree  of  C.  Ault- 
man &  Co.  vacated,  and  the  order  of  confirmation  and  the 
sherifiP's  deed  set  aside.  C.  Aultman  &  Co.  demurred  to 
this  petition,  and  the  demurrer  was  overruled ;  but  at  the 
same  time  the  cause  was  submitted  upon  the  pleadings  and 
evidence.  The  district  court  denied  a  rehearing  and  C.  H, 
Carlow  took  an  exception.  The  Carlows  bring  the  case  to 
this  court  on  error. 

The  first  objection  urged  is  that  the  district  court  had  no 
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jurisdiction  over  the  person  of  the  defendant^  C.  H.  Carlow, 
as  to  the  cross-petition  of  O.  Aultman  &  Co.  Personal  serv- 
ioe  was  had  upon  the  Carlows,  and  they  were  required  to 
answer  the  petition  of  the  plaintiff  below,  Curtis,  by  the 
10th  day  of  May,  1886.  At  the  commenoement  of  the  ac- 
tion C.  Aultman  &  Co.  was  made  a  party  defendant  Serv- 
ice was  made  upon  it  by  publication,  and  it  was  required 
to  answer  on  or  before  May  17,  1886.  On  that  day  the 
company  filed  its  answer  and  cross-petition,  but  no  notice 
was  served  upon  the  Carlows  of  the  filing  of  this  cross-bill. 
When  a  defenclant  files  his  answer  and  cross-bill  within  the 
time  fixed  by  law,  he  is  not  required  to  give  any  notice  to 
the  other  parties  to  the  action.  Carlow  was  bound  to  take 
notice  of  the  filing  of  the  cross-bill  of  C.  Aultman  &  Co., 
and  the  district  court  had  jurisdiction  of  the  persons  of  the 
Carlows.  (Hapgood  v.  Ellis,  11  Neb.,  131 ;  Cookie  Separa- 
tor Co.  V.  Clark,  23  Id.,  702.) 

It  is  claimed  that  the  cross-petition  is  defective  in  not 
alleging  '^  whether  any  proceedings  have  been  had  at  law 
for  the  recovery  of  the  debt  secured  by  the  mortgage."  It 
is  necessary  that  a  cross-petition  to  foreclose  a  mortgage 
should  contain  this  allegation.  Such  omission,  however,  is 
not  sufiBcient  ground  for  the  district  court  to  vacate  its  de- 
cree after  the  term  at  which  it  was  rendered.  It  does  not 
come  under  either  of  the  subdivisions  of  section  602  of  the 
Code. 

We  are  precluded  from  examining  the  testimony  to  see 
if  the  decree  is  supported  by  the  evidence,  and  also  some  of 
the  other  errors  assigned,  for  the  reason  that  no  motion 
for  a  new  trial  was  filed  in  the  lower  court.  Where  an 
equity  cause  is  brought  to  this  court  for  review,  on  error,  a 
motion  for  a  new  trial  should  be  presented  to  the  district 
court  the  same  as  in  an  action  at  law. 

Notice  of  the  sheriff's  sale  was  properly  given.  It  was 
published  five  consecutive  weeks,  and  thirty  days  intervened 
between  the  time  of  the  first  publication  and  the  date  of 
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the  sale.  The  first  publication  was  made  March  16,  the 
last  on  April  13^  and  the  sale  occurred  April  16.  The 
notice  was  published  in  every  issue  of  the  paper  between 
the  date  of  the  first  publication  and  the  day  of  sale.  As 
to  the  appraisement,  it  is  sufficient  to  say  that  it  was  made 
according  to  law. 

The  last  contention  of  the  plaintiffs  in  error  is  that  G. 
Aultman  &  Co.was  prohibited  from  acquiring  title  to  the 
land  because  it  is  a  non-resident  corporation.  At  the  time 
of  the  sheriff's  sale,  section  1  of  chapter  65  of  the  Laws  of 
Nebraska,  1887,  was  in  force  and  which  provides:  ''That 
no  non-resident,  alien  foreigner,  who  has  not  declared  his 
intentions  to  become  a  citizen  of  the  United  States,  nor  any 
corporation  or  association  not  incorporated  under  the  laws 
of  this  state,  shall  acquire  or  own,  hold  or  possess,  by 
right,  title,  or  descent  accruing  hereafter,  any  real  estate  in 
the  state  of  Nebraska.'' 

The  plaintiffs  in  error  cannot  take  advantage  of  this  stat- 
ute. The  title  of  C.  Aultman  &  Co.  is  valid  against  every- 
one but  the  state,  and  can  be  divested  only  by  proceedings 
brought  by  the  state  for  that  purpose.  {National  Bank  «. 
MaUhewa,  8  Otto  [U.  S.],  621 ;  1  Devlin  on  Deeds,  sec  127, 
and  cases  there  cited.) 

-We  are  satisfied  that  all  the  matters  urged  by  the  plaint- 
iffs in  error  were  insufficient  to  authorize  the  district  court 
to  vacate  its  decree  rendered  on  the  cross-petition  of  C. 
Aultman  &  Co.  The  order  of  the  district  court  denying  a 
new  trial  is  affirmed. 

Obdeb  affiamed. 


The  other  judges  concur. 
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Thb  Application  for  th»  appointment  of  m 


oeiver,  set  out  at  length  in  the  opinion,  AeM/safflcient, 

:  Cbeditobs:  Stookholdbbs.    The  property  and  aasets  of 


a  banking  corporation  organized  under  the  laws  of  this  state, 
after  it  has  ceased  to  carry  on  a  banking  business,  are  a  tmst 
fnnd  for  the  payment  of  its  debts.  The  rights  of  the  creditors 
to  the  corporate  property,  so  far  as  it  is  necessary  to  meet  their 
demands,  are  superior  to  those  of  the  stockholders,  or  the  aa- 
signee  of  an  insolvent  stockholder. 

Orioikal  application  for  appointment  of  receiver. 
Filed  under  provisions  of  sec.  14,  ch.  37,  Laws  1889. 

William  Leeae,  Attorney  Oeneral,  and  W.  T.  Scott,  for  the 
state. 

Sedgtoick  &  Power,  contra* 
No  briefs  filed. 

NORVAL,  J. 

This  is  an  original  application  brought  by  the  attorney 
general  for  the  appointment  of  a  receiver  to  take  charge 
of  and  wind  up  the  business  of  the  defendant  bank.  The 
petition  is  as  follows : 

''  The  attorney  general  respectfully  represents  to  the 
court: 

"  First — That  the  defendant  the  Commercial  State  Bank 
is  a  corporation,  duly  organized  under  and  by  virtue  of 
the  laws  of  this  state. 


State  y.  CoMMERCiAii  State  Bank  et  ajm 

[Filed  Februaby  5,  1890.]  ,  28  m 

1.  Banks :   Rsobivess  :   Supbemb  Court  Mat  Appoikt.    The  40  les 

supreme  court  in  a  proper  case  has  Jarisdiction  to  appoint  a  re-  ^       _ 

oeiyer  to  take  charge  of  and  wind  np  the  affairs  of  a  banking  ^  ^ 
corporation  organised  nnder  the  laws  of  this  state. 
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"  Second — That  the  defeDdant  John  F.  McConaughj  is 
the  president  of  the  defendant  bank. 

"  Third— That  the  defendant  George  W,  Shreck  is  the 
sheriff  of  York  county. 

"  Fourth — That  the  following  named  persons  are  credi- 
tors of  said  bank,  and  have  money  deposited  therein  in  the 
sums  set  opposite  their  respective  names : 

N.  M.  Ferguson.. $2000  00 

T.  J.  Maguire 650  00 

J.  H.  Bell : 110  00 

E.  J.  Petty 377  35 

Fairman  &  Harrington  300  00 

Mabel  Fairman 100  00 

Grace  Fairman 50  00 

E.  E.  Watts 235  00 

Daniel  Dorenbarger 300  00 

W.  C.  Conkle 394  13 

W.  8.  Jeffrey 300  00 

''That  the  following  named  persons  have  sums  of  money 
deposited  in  said  bank  which  in  the  aggr^ate  amount  to 
$2,583.68,  to-wit :  John  W.  Atkinson,  Ancient  Order  of 
United  Workman,  A.  R.  Bennett,  R.  L.  Baugh,  C.  W. 
Beanblo&som,  E.  B.  Fox,  S.  M.  French,  Grobe  Brothers, 
T.  B.  Kohn,  S.  A.  Myers,  R.  E.  McConaughy  &  Co.,  George 

F.  Holmes,  Scott  &  Stoddard,  W.  R.  Vandevere,  J.  A. 
Greer  &  Co.,  G.  M.  Snyer,  L.  W.  Troutman,  John  Bing- 
ham, S.  J.  Laird,  William  Bartlctt,  Thomas  Barber,  J.  A. 
Vandyke,  John  Bittinger,  C.  A.  Pyle,  W.  C.  Harris,  J. 
M.  Stoddard. 

"  Fifth— That  the  defendant  McConaughy,  on  the  26th 
day  of  November,  1 889,  being,  as  he  alleges,  insolvent,  made 
an  assignment  for  the  benefit  of  his  creditors,  and  the  de- 
fendant Shreck,  as  sheriff  of  York  county,  has  taken  pos- 
session of  all  the  estate  of  the  defendant  McConaughy, 
and  by  the  direction  of  the  officer*  of  the  defendant  bank, 
who  claim  that  the  defendant  McConaughy  is  the  sole  owner 
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thereof,  the  sheriff  has  closed  the  doors  of  said  bank,  taken 
possession  of  all  its  assets,  and  claims  to  hold  the  same  by 
virtue  of  his  office  as  assignee  of  said  alleged  insolvent. 

"Sixth — That  at  all  times  since  the  commencement  of 
business  by  defendant  bank,  it  has  been  conducted  as  a 
corporation^  its  articles  of  incorporation  having  been  duly 
filed  in  tliB  office  of  the  county  clerk  of  York  county,  and 
a  copy  thereof  in  the  office  of  secretary  of  state. 

"Seventh — That  it  has  been  made  to  appear  to  the 
auditor  of  public  accounts  and  the  attorney  general  that 
the  manner  in  which  the  defendant  is  conducting  its  busi- 
ness is  unsafe  and  unauthorized,  and  is  jeopardizing  the  in- 
terest of  its  depositors^  and  tliat  it  is  unsafe  and  inexpedient 
for  such  corporation  to  continue  to  further  transact  business. 
Reference  is  hereby  made  to  the  affidavits  hereto  attached 
as  Exhibits  ^6'  and  'H,'  and  the  report  of  said  bank  made 
November  8,  1889,  marked  Exhibit  'A.' 

Eighth — That  the  defendant  McConaughy  is  indebted  in 
much  larger  amounts  than  he  can  pay  in  full,  and  has  been 
insolvent  fi)r  a  long  period  of  time,  but  the  assets  of  said 
bank  are  not  large  enough,  together  with  the  individual 
assets  of  the  defendant  McConaughy,  to  pay  more  than  50 
per  cent  of  the  liabilities  of  the  defendant  bank  and  the 
defendant  McConaughy;  and  the  interests  of  depositors 
will  be  without  protection  unless  this  court  appoint  a 
receiver  to  wind  up  the  business  of  the  defendant  bank. 

"  Ninth — That  if  the  affairs  of  said  bank  are  properly 
managed,  and  its  business  wound  up  in  accordance  with  the 
law  under  which  it  has  been  conducting  a  banking  business, 
its  depositors  and  all  of  its  creditors  may  be  paid  in  fuU^ 
as  its  assets  are  in  excess  of  its  liabilities. 

"  Tenth — That  all  of  the  persons  whose  names  are  men- 
tioned in  the  body  of  this  petition  as  depositors  in  said 
bank  have  made  demand  upon  the  officers  of  said  bank  for 
the  payment  of  the  amounts  severally  due  them,  and  pay- 
ment tliereof  has  been  by  them  refused ;  that  the  officers  of 
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said  bank  declare  that  no  more  payments  will  be  made  hj 
the  defendant  bank  ;  that  the  sheriff,  who  now  holds  pos- 
session of  its  assets,  intends  to  distribute  the  same  among 
all  of  the  creditors  of  the  defendant  McConaughj  pro  raia 
only  ;  and  the  sheriff  now  holds  possession  of  said  assets, 
and  will  so  administer  said  assets  unless  he  be  ordered  to 
turn  the  same  over  to  a  receiver  to  be  appointed  by  this 
court. 

*'  Eleventh— That  on  Saturday,  the  23d  day  of  Novem- 
ber lasty  the  president  of  the  defendant  bank,  at  the  time 
when  he  was  contemplating  insolvency,  and  knowing  that  he 
was  insolvent,  received  from  S.  J.  Laird,  one  of  the  depos- 
itors above  mentioned,  a  deposit  of  money  amounting  to  the 
sum  of  $300,  knowing  that  he,  the  said  president,  was  insolv- 
ent and  contemplated  making  an  assignment  for  the  benefit 
of  his  creditors,  and  on  said  day  the  said  defendant  issued  his 
check  on  said  bank,  which  was  paid  after  banking  houis 
on  said  day^  all  of  which  was  done  in  contemplation  of 
insolvency,  imd  with  intent  to  defraud  creditors  of  said 
bank.  • 

'^  Twelfth — The  plaintiff  therefore  prays  that  the  sheriff 
of  said  county  be  ordered  to  list  the  assets  of  the  defendant 
bank,  to  report  the  same  to  this  court,  and  to  turn  the  same 
over  to  such  personr  as  this  court  may  direct;  that  this 
court  will  appoint  a  receiver,  who  may  be  by  the  court 
ordered  and  directed  to  take  charge  of  the  assets  of  the 
defendant  bank,  with  directions  to  wind  up  the  affiiirs  of 
said  bank  in  accordance  with  law,  and  for  such  relief  as 
may  be  just  and  equitable ;  that  the  defendant  McConaughy 
may  be  ordered  to  show  cause,  if  he  has  any,  why  the  court 
may  not  appoint  a  receiver  as  herein  prayed  for/' 

Exhibit  ''A''  attached  to  and  made  a  part  of  the  petition 
is  the  report  made  by  the  bank  to  the  auditor  of  public 
accounts,  of  its  condition  at  the  close  of  business  on  Octo- 
ber 30,  1889,  in  which  the  liabilities  of  the  bank  for  "de- 
mand certificates  of  deposit '^  are  set  down  at  |684.70, 
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It  appears  from  Exhibit  ^'H''  attached  to  the  petition , 
that  on  the  6th  day  of  June,  1889,  the  bank,  by  McCon- 
aoghy,  its  president,  issued  two  demand  certificates  of  de- 
posit for  $1,000  each,  to  one  N.  M.  Ferguson;  that  the 
same  are  outstanding  and  unpaid ;  that  the  defendant  bank, 
with  the  intention  of  deceiving  its  depositors,  failed  and 
refiised  to  include  the  amount  of  said  certificates  in  its  said 
bank  statement. 

To  the  petition  the  defendant  Shreck  demurs  upon  the 
following  grounds: 

First — Because  the  said  petition  or  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against 
this  defendant. 

Second — Because  this  court  has  no  jurisdiction  in  said 
cause,  as  appears  from  the  face  of  the  petition  or  com- 
plaint. 

This  proceeding  was  commenced  under  section  14  of  the 
state  banking  law,  which  is  as  follows : 

"Sec.  14.  Whenever  it  shall  appear  to  the  auditor  of 
public  accounts,  state  treasurer^  and  attorney  general,  or 
any  two  (2)  of  them  from  any  examination  or  report  pro- 
vided for  by  this  act,  that  any  corporation,  firm,  or  indi- 
vidual transacting  a  banking  business  is  the  owner  of 
property  of  the  kind  required  by  this  act,  of  the.cash  value 
of  less  than  the  amount  herein  required,  above  all  incum- 
brances thereon,  and  in  excess  of  all  liabilities  due  from 
said  corporation,  firm,  or  individual,  or  is  conducting  his 
or  its  business  in  an  unsafe  and  unauthorized  manner,  and 
is  jeopardizing  the  interest  of  his  or  its  depositors,  and 
that  it  is  unsafe  and  inexpedient  for  any  such  corporation, 
firm,  or  individual  to  continue  to  transact  a  banking  busi- 
ness, they  sball  communicate  the  facts  to  the  attorney  gen- 
eral, who  shall  thereupon  apply  to  the  supreme  court,  or 
the  district  court  of  the  county  where  such  corporation, 
firm,  or  individual  has  his  or  its  banking  office,  or  to  a 
judge  of  either,  for  the  appointment  of  a  receiver  to  take 
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charge  of  and  wind  up  such  banking  business.  It  shall 
be  sufficient  to  authorize  the  appointment  of  a  receiver^  on 
the  application  of  the  attorney  general^  that  the  facts  set 
forth  in  this  section  shall  be  made  to  appear.'' 

The  first  question  to  be  determined  is,  whether  this 
court  has  jurisdiction  of  the  case.  This  is  a  civil  action 
brought  by  the  attorney  general  in  the  name  of  the  state. 

Sec.  2  of  article  6  of  the  constitution  confers  original 
jurisdiction  on  the  supreme  court  in  civil  cases  in  which 
the  state  is  a  party.  The  above  quoted  section  of  the  bank- 
ing act  provides  that  the  application  for  the  appointment 
of  a  receiver  may  be  made  to  this  court.  We  do  not  hesi- 
tate to  entertain  jurisdiction. 

The  petition  contains  all  the  fieicts  required  by  the  bank- 
ing law  and  is  sufficieut  to  authorize  the  appointment  of  a 
receiver  to  take  charge  of  and  wind  up  the  affairs  of  the 
defendant  bank. 

It  appears  from  the  allegations  of  the  petition  that  the 
defendant  McConaughy  has  made  an  assignment  for  the 
benefit  of  hi^  creditors,  and  that  the  defendant  sherifi^,  as 
such  assignee,  has  taken  possession  of  all  of  the  estate  of 
said  McConaughy,  by  the  direction  of  the  officers  of  the 
defendant  bank,  who  claimed  that  the  defendant  McCon- 
aughy is  the  sole  owner  thereof.  This  brings  us  to  the 
principal  question  we  are  called  upon  to  decide  in  this  case, 
and  that  is,  whether  the  property  and  assets  of  a  banking 
corporation  organized  under  the  laws  of  this  state,  after  it 
has  ceased  to  do  business,  should  be  applied  in  payment  of 
its  debts,  and  whether  this  right  is  superior  to  those  of  a 
stockholder  of  the  bank,  or  the  assignee  of  a  stockholder. 
The  defendant  bank  is  an  artificial  person,  having  its  own 
property,  assets,  and  liabilities.  Credit  was  given  to  the 
corporation;  its  assets  should  be  applied  where  the  credit 
was  given,  and  not  be  taken  in  payment  of  the  individual 
debts  of  one  of  the  stockholders. 

It  has  been  repeatedly  held  by  this  court,  and  we  think 
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correctly,  that  the  property  of  an  insolvent  trading  part- 
nership should  be  applied  first  in  payment  of  the  firm 
debts.  The  same  rule  should  be  applied  in  winding  up  the 
business  of  the  defendant  bank.  The  property  and  as- 
sets are  a  trust  fund  for  the  payment  of  its  debts  and  can- 
not lawfully  be  diverted.  The  rights  of  the  creditors  to 
the  assets  are  superior  to  those  of  the  stockholders  or  the 
creditors  of  a  stockholder.  Mr.  Perry,  in  his  work  on 
trusts,  states  the  rule  thus  :  "A  corporation  holds  its  prop- 
erty in  trust :  first,  to  pay  its  creditors,  and,  second,  to  dis- 
tribute to  its  stockholdera  pro  rata.  If,  therefore,  a  cor- 
poration should  dissolve  and  divide  its  property  among  its 
shareholders  without  first  paying  its  debts,  equity  would 
enforce  the  claims  of  its  creditors  by  converting  all  per- 
sons, except  bona  Jide  purchasers  for  value,  to  whom  its 
property  had  come,  into  trustees,  and  would  compel  them 
to  account  for  the  property,  and  contribute  to  the  payment 
of  the  debts  of  the  corporation,  to  the  extent  of  its  prop- 
erty in  their  hands."  (Perry  on  Trusts,  sec.  242.)  This 
doctrine  has  been  established  by  the  adjudicated  cases.  In 
Upton  V.  TribUcock,  91  U.  S.,  45,  it  is  stated  that  "  the 
capital  stock  of  a  moneyed  corporation  is  a  fund  for  the 
payment  of  its  debts.  It  is  a  trust  fund,  of  which  the  di- 
rectors are  the  trustees.  It  is  a  trust  to  be  managed  for  the 
benefit  of  its  shareholders  during  its  life,  and  for  the  bene- 
fit of  its  creditors  in  the  event  of  its  dissolution.  This  duty 
is  a  sacred  one,  and  cannot  be  disregarded.  Its  violation 
will  not  be  undertaken  by  any  just-minded  man,  and  will 
not  be  permitted  by  the  courts."  The  following  authori- 
ties sustain  the  same  position :  Taylor  v,  Miami  Exporting 
Cb.,  6  Ohio,  165;  Goodin  v.  Cincinnati,  etc.,  Canal  Co,,  18 
Ohio  St.,  182;  Sanger  t?.  Upton,  91  U.  S.,  66. 

It  appears  from  the  allegations  of  the  petition  that  the 
assignee  of  McConaughy  has,  by  direction  of  the  officers  of 
the  bank,  taken  possession  of  all  its  property.  This  action 
on  the  part  of  the  officers  conferred  no  rights  upon  the  as- 
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Bignee.  It  being  established  that  the  assets  of  the  bank 
are  a  trnst  fand  for  all  its  creditors,  it  follows  that  the  of- 
ficers of  the  corporation  were  trustees  for  all  the  creditors 
and  could  not  lawfully  turn  over  the  same  to  the  assignee. 
The  receiver  heretofore  appointed  by  tliis  court  is  entitled 
to  all  of  the  property  of  the  bank. 

The  demurrer  to  the  petition  is  overruled. 

Judgment  aooobdinglt. 
The  other  judges  concur. 


«'i 


'.1^' 


Schuyler  National  Bane  v.  Neil  R.  Bollong. 

[Filed  Fjebbuabt  18,  1890.] 

1.  Pleading:  Wobds  and  Phbasbs.  The  words ''so  asftforaaild 
paid  by  the  plaintiff  to  the  defendant  and  by  the  defendant  know- 
ingly contracted  tor  and  received  from  the  plaintiff"  as  need  in  the 
petition,  AeM,  neither  redundant,  scandalooa,  nor  irrelevant  mat- 
ter in  the  sense  of  section  125  of  the  Code. 

SL  iR'ational  Banks :  Usubt  :  Action  :  Whsbx  Bbought.  An 
action  may  be  brongbt  in  any  county  or  district  oonrt  in  the 
county  in  which  a  national  banking  association  is  located,  hay- 
ing jurisdiction  of  the  amount  inyolved,  for  a  penalty  under  sec- 
tion 5198  of  the  Revised  Statutes  of  the  United  States.  (See  Fini 
National  Bank  v,  Ovennan,22  Neb.,  116.) 

3.  :  :  Pleading.     A  petition  containing  several  causes 

of  action  not  separately  stated  and  numbered,  is  not  for  that 
reason  void ;  but  is  susceptible  of  amendment. 

4k  :  ; :  Amendment.    Upon  the  amendment  of 


a  petition,  where  the  identity  of  the  causes  of  action  are  pre- 
served, and  the  claim  of  plaintiff  not  substantially  changed,  no 
new  summons  need  be  issued  nor  served,  and  the  action  will  be 
held  as  commenced  at  the  date  of  the  issuance  of  the  summons 
in  the  case. 


-:  Recoveby.    In  an  action  against  a  national  bank- 


J 
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iDg  association,  for  a  penalty  nnder  section  5193  of  the  Rerised 
Statutes  of  the  United  States,  the  plaintiff  may  recorer  donble 
the  amount  of  interest  actually  paid,  and  is  not  confined  to  double 
the  amount  of  tuury  paid. 

Error  to  the  district  court  for  Colfax  county.     Tried 
below  before  Marshall,  J. 

E.  71  Hodson^  for  plaintiff  in  error,  cited,  as  to  the  sec- 
ond assignment:  Tiffany  v.  Nat  Bank,  18  Wall.  [U.  S.j, 
409;  Bamet  v.  Bank,  98  U.  S.,  565 ;   U.  S.  v.  ChouUau, 
102  Id.,  611 ;  Hubbell  v.  Gale,  3  Vt,  266;  Colbum  v. 
Svoett,  1  Mete.  [Mass.],  235 ;   U.  8.  v.  LaLhrop,  17  Johns., 
[N.  Y.],  4 ;  TeaU  v.  Fdton,  1  Comst.  [N.  Y.],  537 ;  Ely 
V.  Peck,  7  Conn.,  239 ;  Davison  v*  Chamjdin,  Id.,  244 ; 
Mo.  Biv.  Tel.  Oo.  v.  Id  Nat  Bh,  74  111.,  217 ;  Francisoo 
V.  Gilmore,  1  Bos.  &  P.  [Eng.],  179  ;   Woodgaie  v,  Knalch- 
bull,  2  T.  R,  154;  1  Bl.,  Com.,  86;  1  Kent,  Com.,  397 
et  8eq.;   as  to  the  third  assignment:   Code,  sees.  19,  62; 
McNamara,  Nullities,  sec.  6 ;  Miller  v.  Molntyre,  6  Pet. 
[U.  S.],  61 ;  Sicard  v.  Davia,  Id.,  124;  Holmea  v.  IVout,  7 
Pet.  [U.  S.],  171 ;  Johnston  v.  Did.  Col.,  1  Maokey  [D.  C], 
427;  Hewitv.Penn.SUdOo.,  24  Fed.  Rep.,  370;  Alex- 
anda-  v.  Pendleton,  8  Cranch  [U.  S.],  462;  WriglU  v.  Hart, 
4A  Pa.  St.,  454;  Trego  v.  Lewis,  68  Id.,  463;  Williams 
v.Bandon,   10  Tex.,  74;   Wood  v.  Folsom,  42   N.   H., 
70;  Goi^man  v.  Judge,  27  Mich.,  138;  B.  &  M.  B.  C6.  v. 
Lancaster  Co.,  4  Neb.,  307 ;   Clark  v.  0.  &  8.  W.  R.  Co., 
5  Id.,  318;   McKeighan  v.  Hopkins,  19   Id.,  33;   Ala. 
GLSo.R.  Co.  V.  Smith,  81  Ala.,  229;  HoUidayv.Jaokson, 
21  Mo.  App.,  660 ;  as  to  the  fourth  assignment :  Marshall 
V.  Vicksburg,  15  Wall.  [U.  S.],  146 ;  National  Bank  v.  John- 
son,  104  U.  S.,  271 ;  Binterminder  v.  1st  Nat.  Bk.,  64  N. 
Y.,  212;  as  to  the  fifth  assignment :  Hogg  v.  Rvffner,  1 
Black  [U.  S.],  115  ;  G/tifter  v.  1st  Nat.  Bk.,  87  Pa.  St, 
466 ;  In  re  Wild,  11  Blatchf.  [U.  8.],  243  ;  8hifMe  v.  Isi 
Nat.  Bk.,  22  Ohio  St,  516;    Wheelook  v.  Lee,  64  N.  Y., 
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247 ;  Howser  v.  ilelcher,  40  Mich.,  185 ;  Carpenter  v.  VaU, 
36  Mich.,  226 ;  Lynch  v.  Merchants'  Nat  Bank,  22  W. 
Va.,  654. 

J.  A.  Grimisony  and  C  «71  Phetpa^  contrcLj  cited :  JohMon 
r.  Jones,  2  Neb.,  136 ;  Schuyler  Nat.  Bank  v.  BoUong^  24 
Id.,  825  ;  U.  S.  Rev.  Stats'.,  sees.  5197-8. 

Cobb,  Ch.  J. 

The  plaintiff  in  the  court  below  complained  of  the 
Schuyler  National  Bank  that  on  October  3,  1884,  he 
borrowed  of  the  bank  $1,200  on  his  promissory  note,  due 
in  six  months,  from  which  the  bank  deducted  and  retained 
as  interest,  in  advance,  for  that  time,  $109.80;  that  on 
June  12,  1885,  he  paid  the  note  in  full,  and  thereby  paid 
to  the  bank,  which  knowingly  contracted  for  and  received 
interest  thereon  at  the  rate  of  18  per  cent  per  annum,  a 
greater  rate  than  is  allowed  by  the  laws  of  this  state,  and 
in  violation  of  section  5198  of  the  Revised  Statutes  of  the 
United  States,  which  was  corrupt  and  usurious,  and  oc- 
curred within  two  years  prior  to  this  complaint;  by  reason 
of  which  the  bank  became  and  was  indebted  to  the  plaintiff  « 
in  $219.60,  no  part  of  which  has  been  paid. 

II.  That  on  April  6,  1885,  the  plaintiff  renewed  his 
note  for  said  $1,200,  due  in  sixty  days,  and  paid  the  bank, 
which  knowingly  contracted  therefor,  $37.80  as  interest^  in 
advance,  for  that  time,  at  the  rate  of  18  per  cent  per  annum, 
a  greater  rate  than  is  allowed  by  the  laws  of  this  state,  and 
in  violation  of  section  5198  of  the  Revised  Statutes  of  the 
United  States,  which  was  corrupt  and  usurious,  and  occurred 
within  two  years  prior  to  this  complaint;  by  reason  of 
which  the  bank  became  and  was  indebted  to  the  plaintiff  in 
the  sum  of  $75.60,  no  part  of  which  has  been  paid. 

III.  It  is  further  alleged  that,  under  like  circumstances, 
terms,  and  conditions,  on  October  16,  1884,  the  plaintiff 
borrowed  of  the  bank  $800  on  his  promissory  note,  due  in 
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six  months,  from  which  was  retained  as  interest,  at  the  rate 
of  18  per  cent  per  annum,  $73.20,  which  note  was  paid  in 
full  on  July  18,  1885;  by  reason  of  which  the  bank  is 
indebted  to  the  plaintiff  in  (146.40,  no  part  of  which  has 
been  paid. 

IV..  And  on  April  16,  1885,  he  renewed  the  note  for 
$800,  due  in  ninety  days,  and  paid  interest  thereon  $37.20, 
in  advance,  at  the  rate  of  18  per  cent  per  annum;  by 
reason  of  which  the  bank  is  indebted  to  the  plaintiff  in 
$74.40,  no  part  of  which  has  been  paid. 

V.  And  on  August  18,  1884,  the  plaintiff  borrowed 
from  the  bank  $2,000  on  his  promissory  note,  due  in 
ninety  days,  from  which  was  retained  as  interest,  at  the 
rate  of  12  per  cent  per  annum,  $68,  which  note  was 
paid  in  full  on  June  6, 1885;  by  reason  of  which  the  bank 
is  indebted  to  the  plaintiff  in  $126,  no  part  of  which  has 
been  paid. 

VI.  And  on  May  16,  1885,  he  renewed  the  note  for 
$1,500,  as  the  balance  due  on  the  $2,000  loan,  due  in 
seven  days,  and  paid  interest  thereon  $7.50,  in  advance, 
at  the  rate  of  12  per  cent  per  annum;  by  reason  of  which 
the  bank  is  indebted  to  the  plaintiff  in  $15,  no  part  of 
which  has  been  paid. 

VII.  And  on  May  26,  1885,  he  renewed  the  note  for 
$1,500,  due  in  seven  days,  and  paid  interest  thereon,  $7.50, 
in  advance,  at  the  rate  of  twelve  per  cent  per  annum;  by 
reason  of  which  the  bank  is  indebted  to  the  plaintiff  in  $15, 
no  part  of  which  has  been  paid. 

VIII.  That  on  November  10,  1884,  the  plaintiff  bor- 
rowed  from  the  bank  $1,000  on  his  promissory  note,  due 
in  135  days,  from  which  was  retained  as  interest,  at  the 
rate  of  18  per  cent  per  annum,  $69,  which  note  was  paid 
in  fiiU  on  June  16,  1885;  by  reason  of  which  the  bank 
is  indebted  to  the  plaintiff  in  $138,  no  part  of  which  has 
been  paid. 

IX.  And  on  April  8,  1885,  he  renewed  the  note  for 
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$1^000,  dae  in  thirty  days,  and  paid  intereBt  thereon, 
$16.50y  in  advance,  at  the  rate  of  18  per  cent  per  annum ; 
by  reason  of  which  the  bank  is  indebted  to  the  plaintiff 
in  $33,  no  part  of  which  has  been  paid. 

X.  And  on  May  11,  1885,  he  renewed  the  note  for 
$1,000,  due  in  twelve  days,  and  paid  interest  thereon, 
$7.50,  in  advance,  at  the  rate  of  18  per  cent  per  annum; 
by  reason  of  which  the  bank  is  indebted  to  the  plaintiff 
in  $15,  no  part  of  which  has  been  paid. 

XI.  And  on  May  26,  1885,  he  renewed  the  note  for 
$1,000,  due  in  seven  days,  and  paid  interest  thereon,  $6, 
in  advance,  at  the  rate  of  18  per  cent  per  annum;  by 
reason  of  which  the  bank  is  indebted  to  the  plaintiff  in 
$10,  no  part  of  which  has  been  paid. 

XII.  And  on  June  15,  1885,  he  renewed  the  note  for 
$1,000,  due  in  seven  days,  and  paid  interest  thereon  $6, 
in  advance,  at  the  rate  of  18  per  cent  per  annum;  by 
reason  of  which  the  bank  is  indebted  to  the  plaintiff  in 
$10,  no  part  of  which  has  beeh  paid. 

XIII.  That  on  September  30,  1886,  the  plaintiff  bor- 
rowed from  the  bank  $150  on  his  promissory  note,  due  in 
thirty  days,  from  which  was  retained  as  interest,  at  the 
rate  of  18  per  cent  per  annum,  $2.60,  which  note  was 
paid  in  full  on  November  2, 1885 ;  by  reason  of  which  the 
bank  is  indebted  to  the  plaintiff  in  $6,  no  part  of  which 
has  been  paid. 

XIY.  And  on  November  2,  1886,  he  renewed  the  note 
for  $150,  due  in  ninety  days,  and  paid  interest  thareon 
$7,  in  advance,  at  the  rate  of  18  per  cent  per  annum;  by 
reason  of  which  the  bank  is  indebted  to  the  plaintiff  in 
$14,  no  part  of  which  has  been  paid. 

XV.  And  on  February  1, 1886,  he  renewed  the  note  for 
$150,  due  in  ninety  days,  and  paid  interest  thereon  $7,  in 
advance,  at  the  rate  of  18  per  cent  per  annum ;  by  reason 
of  which  the  bank  is  indebted  to  the  plaintiff  in  $14,  no 
part  of  which  has  been  paid. 
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XVI.  And  on  May  7,  1886,  he  renewed  the  note  for 
$150,  due  in  thirty  days,  and  paid  interest  thereon  (2.50, 
in  advance,  at  the  rate  of  18  per  cent  per  annum;  by  rea- 
son of  which  the  bank  is  indebted  to  the  plaintiff  in  $5, 
no  part  of  which  has  been  paid. 

XYII.  That  on  January  2, 1886,  the  plaintiff  borrowed 
from  the  bank  $500  on  his  promissory  note,  due  in  thirty 
days,  from  which  was  retained,  as  interest,  at  the  rate  of 
18  per  cent  per  annum,  $8.25,  which  note  was  paid  in  full 
on  October  30, 1886 ;  by  reason  of  which  the  bank  is  in- 
debted to  the  plaintiff  in  $16.50,  no  part  of  which  has 
been  paid. 

XVIII.  And  on  February  1, 1886,  he  renewed  the  note 
for  $500,  due  in  thirty-three  days,  and  paid  interest  thereon 
$8.25,  in  advance,  at  the  rate  of  18  per  cent  per  annum; 
by  reason  of  which  the  bank  is  indebted  to  the  plaintiff  in 
$16.50,  no  part  of  which  has  been  paid. 

XIX.  And  on  March  9, 1886,  he  renewed  the  note  for 
$600,  due  in  thirty  days,  and  paid  interest  thereon  $8.25, 
in  advance,  at  the  rate  of  18  per  cent  per  annum ;  by  rea- 
son of  which  the  bank  is  indebted  to  the  plaintiff  in  $16.50, 
no  part  of  which  has  been  paid. 

XX.  And  on  April  10, 1886,  he  renewed  the  note  for 
$500,  due  in  thirty  days,  and  paid  interest  thereon  $8.25, 
in  advance,  at  the  rate  of  18  per  cent  per  annum ;  by  rea- 
son of  which  the  bank  is  indebted  to  plaintiff  in  $16.50, 
no  part  of  which  has  been  paid. 

XXI.  And  on  May  13, 1886,  he  renewed  the  note  for 
$500,  due  in  thirty  days,  and  paid  interest  thereon  $8.25, 
in  advance,  at  the  rate  of  18  per  cent  per  annum ;  by  reason 
of  which  the  bank  is  indebted  to  the  plaintiff  in  $16.50,  no 
part  of  which  has  been  paid. 

XXII.  That  on  January  18, 1886,  the  plaintiff  borrowed 
from  the  bank  $200,  on  his  promissory  note,  due  in  four 
months,  from  which  was  retained  as  interest,  at  the  rate  of 
18  per  cent  per  annum,  $12.25,  which  note  was  paid  in 
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full  on  February  26, 1 887 ;  by  reason  of  which  the  bank 
18  indebted  to  the  plaintiff  in  $24.50^  no  part  of  which  has 
been  paid.  » 

XXIIL  And  on  May  21^1886,  he  renewed  the  note  for 
$200,  due  in  ninety  days,  and  paid  interest  thereon  f  9.25, 
in  advance,  at  the  rate  of  18  per  cent  per  annum ;  by  rea- 
son of  which  the  bank  is  indebted  to  the  plaintiff  in  f  18.50, 
no  part  of  which  has  been  paid. 

XXIY.  And  on  August  22,  1886,  he  renewed  the  note 
for  $200,  due  in  six  months,  and  paid  interest  tiiereon 
$18.25,  in  advance,  at  the  rate  of  18  per  cent  per  annum; 
by  reason  of  which  the  bank  is  indebted  to  the  plaintiff 
in  $36.50,  no  part  of  which  has  been  paid. 

XXV.  And  on  June  9,  1886,  he  renewed  the  note  for 
$160,  stated  in  the  XVI  cause  of  action,  due  in  thirty 
<lays,  and  paid  interest  thereon  $2.60,  in  advance,  at  the 
rate  of  18  per  cent  per  annum;  by  reason  of  which  the 
t)ank  is  indebted  to  the  plaintiff  in  $6,  no  part  of  which 
has  been  paid. 

That  the  several  sums  so  paid  to  the  bank  as  usurious 
interest,  and  by  it  received  as  such,  amount  to  $544;  by 
reason  of  which,  and  by  the  violation  of  the  statutes  of  the 
United  States,  the  defendant  is  indebted  to  the  plaintiff  in 
$1,088,  and  the  plaintiff  demands  judgment 

The  defendant  answered  by  a  general  denial. 

There  was  a  trial  to  the  court,  a  jury  being  waived,  with 
findings  for  the  plaintiff,  and  judgment  for  the  amount 
demanded. 

The  plaintiff  in  error  brings  the  cause  to  this  court  on 
sixteen  errors,  such  of  which  as  are  discussed  in  the  brief 
will  be  considered  in  the  order  presented  by  counsel. 

First — That  the  court  below  erred  in  overruling  the 
defendant's  motion  to  '^  strike  from  the  petition  the  irrele- 
vant, redundant,  and  scandalous  matter  therein.'' 

From  the  brief  of  counsel  it  does  not  appear  that  the 
matter  objected  to  in  this  motion  as  irrelevant  and  scandal- 
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OU8  was  pointed  out  by  a  special  designation  of  the  words, 
and  of  the  line  and  page  of  the  petition  in  which  they  oc- 
curred, but  by  a  reference  to  words  of  a  certain  import 
wherever  they  were  used  in  the  petition,  to-wit,  (meaning 
usurious  interest),  ^^so  as  aforesaid  paid  by  the  plaintiff  to 
the  defendant,  and  by  the  defendant  knowingly  contracted 
for  and  received  from  the  plaintiff."  These  words,  embraced 
in  the  motion,  except  that  of  ^'aforesaid,''  were  held,  in  a 
former  opinion  of  the  court  in  this  case  (reported  in  24 
Neb.,  821)  to  be  a  necessary  allegation  of  the  petition, 
under  the  statute,  and  were  deemed  of  sufficient  importance 
to  be  placed  in  the  syllabus  of  the  report  In  r^ard  to 
the  inoffensive  adjective  ^'aforesaid,''  while  its  common  and 
indiscriminate  use  in  legal  proceedings  may  too  frequently 
have  been  redundant  rather  than  significant,  it  does  not 
seem  open  to  that  objection  in  this  instance,  as  it  properly 
specifies  the  violation  complained  of,  and  is  not  superfluous. 

Second — That  the  court  erred  in  overruling  the  motion 
to  dismiss  the  case  for  want  of  jurisdiction. 

This  objection  was  presented  in  the  original  case  and 
overruled,  in  the  decision  of  24  Neb.,  821,  in  which  the 
court  refer  to  the  previous  decision,  in  the  Bank  of  Tecum- 
8eh  V.  Overman,  22  Neb.,  116,  in  which  it  is  held  "that  the 
state  courts  do  have  jurisdiction  of  this  class  of  causes,'' 
and  it  was  said  that  the  decision  was  rendered  on  a  careful 
examination  of  the  decisions  of  the  several  state  and 
United  States  courts,  and  was  believed  to  be  correct 
I  will  add  that  we  have  seen  no  reason  to  reconsider  that 
decision. 

Third  — The  plaintiff  in  error  contends  that  the  original 
paper  writing  in  this  action,  denominated  the  petition,  was 
duly  adjudicated,  upon  error,  in  this  court;  that  the  same 
was  not  a  petition,  and  therefore,  notwithstanding  the  alle- 
gations of  the  amendments,  the  action  was  not  commenced 
within  the  meaning  of  section  62  of  the  Civil  Code  nntil 
the  filing  in  the  district  court  of  the  amended  petition 
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(January  11^  1889)  and  the  appearanoe  of  the  defendant 
thereafter. 

By  reference  to  the  decision,  in  the  case  cited,  it  will 
appear  that  the  court  did  not  adjudicate  that  the  paper 
writing  was  not  a  petition ;  but  it  overruled  the  motion  to 
strike  it  from  the  files  for  want  of  legal  verification,  and 
held  ''  that  the  motion  to  require  the  plaintiff  to  separately 
state  and  number  the  causes  of  action  should  have  been  sus- 
tained/' and  the  judgment  of  the  court  below,  overruling 
such  motion,  was  reversed. 

Doubtless  there  is  an  abstract  rule  of  reasoning  by  which 
it  may  be  contended  that  a  petition  which  falls  short  of  the 
requirements  of  the  law  is  not  a  petition ;  but  a  rule  of  that 
severity  does  not  prevail  in  the  interpretation  of  statutes, 
and  especially  of  the  statute  of  amendments  to  pleadings 
in  civil  actions,  which  owes  its  existence  to  a  necessity  for 
the  application  of  liberal  rules  in  the  furtherance  of  justice. 

By  reference  to  the  original  petition,  not  of  record,  but 
brought  up  in  the  bill  of  exceptions,  it  appears  that  the 
plaintiff,  instead  of  separately  stating  and  numbering  Hie 
twenty-five  causes  of  action,  presented  them  in  seven  para- 
graphs,  each  embracing  two  or  more  causes  of  action. 
While  this  pleading  was  not  sustained  when  the  cause  was 
previously  before  this  court,  and  would  not  now  be  if  the 
question  were  again  presented,  it  does  not  follow  that  the 
pleading  was  null,  and  not  susceptible  of  amendment, 
but,  on  the  contrary,  it  was  capable  of  the  amendments 
which  were  made,  obviating  the  defects  complained  of. 

From  an  examination  and  comparison  of  the  amended 
petition  with  the  original,  itMoes  not  appear  that  any  new 
cause  of  action  is  set  up,  but  that  they  are  all  the  same  causes 
of  action  originally  brought,  "separately  stated  and  num- 
bered,'' as  required  by  sec  93  of  the  Code,  but  are  the  same 
in  £blcL  Hence  it  is  held  that  the  amended  petition  is  con- 
substantial  with  the  original  in  inception  and  filing,  and 
that  the  action  was,  in  law,  commenced  with  the  service  of 
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the  summons  in  the  case,  and  that  I  may  not  be  misunder- 
stood, there  was  no  requirement  of  an  aiiaa  summons  fol- 
lowing the  amended  petition.  The  case  is  clearly  within 
the  rule  '^that  a  party  may  amend  his  pleading  while  he 
preserves  the  identity  of  his  cause  of  action/'  and  'Hhat  a 
oourt  may  permit  a  petition  to  be  amended  when  the  pro- 
posed amendment  does  not  change  substantially  the  claim, 
although  the  form  of  the  action  may  be  changed/'  {Clark 
V.  The  a,  &  8.  W.  B.  iJ.,  5  Neb.,  318;  MeKeighan  v. 
Hopkins,  19  Id.,  34.) 

Fourth — ^This  assignment  is  based  upon  the  proposition 
that  the  amount  of  recovery  in  the  court  below  is  too  large; 
that  the  defendant  in  error  was  permitted  to  recover  twice 
the  full  amount  of  interest  found  to  have  been  paid,  while 
the  recovery  should  not  have  been  for  more  than  twice  the 
sum  taken  in  excess  of  the  legal  rate. 

This  proposition  was  considered  at  the  July  term  of  this 
oourt,  1888,  in  the  review  of  the  third  case  of  the  Schuyler 
Natl.  Bank  v.  BoUong^  on  error  (24  Neb.,  826),  in  which 
it  was  held  that  '^  where  the  usurious  interest  is  discounted 
from  the  face  of  the  note,  the  bank  can  recover  only  the 
fiice  of  the. note  less  the  interest  deducted,''  but '^ if  the 
borrower  pays  the  usurious  interest  in  advance,  he  may  re- 
cover double  the  interest  so  paid,"  which  latter  provision 
clearly  applies  to  the  condition  of  payment,  and  the  meas- 
ure of  recovery  in  this  instance.  The  fourth  error  is  there- 
fore overruled. 

Fifth — This  error  is  directed  exclusively  to  the  first, 
third,  fifth,  and  eighth  causes  of  action,  and  the  admission 
of  evidence  thereunder,  on  the  ground  that  the  statute  of 
limitations  had  run  against  them. 

By  reference  to  the  amended  petition,  and  the  first  cause 
of  action  stated,  it  will  be  seen  that  the  plaintiff  allied 
that  on  October  3,  1884,  he  borrowed  $1,200  on  his  prom- 
issory note,  due  in  six  moAths,  that  the  defendant  contracted 
for  and  retained  $109.80,  as  six  months'  interest,  in  ad- 
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yanoe,  and  that  on  June  12,  1885,  he  paid  the  note  of 
$1,200  in  full,  and  thereby  paid  the  defendant,  who  know- 
ingly contracted  for  and  received,  the  sum  of  $109.80  as 
interest  for  six  months  on  $1,200. 

Now  it  is  clearly  the  object  of  the  plaintiff  in  error  to 
contend  that  this  caose  of  action  accrued  on  October  3, 
1884,  and  not  on  June  12, 1885,  when  the  interest  was  actu- 
ally paid  and  received  on  the  money  borrowed.  Howsoever 
this  point  should  be  decided,  if  in  issue  and  presented,  in 
order  to  raise  the  question  the  record  must  show  that  the 
action  was  commenced  within  two  years  from  June  12, 
1886,  and  more  than  two  years  after  October  3, 1884,  which 
the  record  does  not  show,  and  which  leaves  the  point  out 
of  consideration. 

Upon  one  of  the  points  already  considered,  it  was  con- 
tended that  the  actions  should  be  held  to  have  commenced 
with  the  filing  of  the  amended  petition,  January  11, 1889; 
but  the  court  holds  otherwise,  and  we  have  intimated  as  the 
opinion  of  the  court,  that  notwithstanding  the  amendments 
to  the  original  petition,  the  action  was,  in  law  and  in  fiict, 
commenced  with  the  issuance  of  the  summons  to  the  defend- 
ant, and  no  copy  of  the  writ  being  set  forth,  we  are  without 
information  as  to  the  exact  date.  This  error  will  not,  there- 
fore, be  further  considered. 

The  sixth  error,  as  to  whether  the  allegations  of  the  pe- 
tition, that  the  defendant  '' knowingly  contracted  for  and 
received  interest  thereon  at  the  rate  of  18  per  cent  per  an- 
num," are  made  out  by  such  convincing  proofs  of  an  af- 
firmative character,  or  by  such  satisfactory  and  necessary 
proofs  as  are  usually  required,  counsel  say  they  do  not  care 
to  discuss,  and  the  point  will  not,  therefore,  be  further  con- 
sidered. 

The  seventh  and  eighth  assignments  appearing  to  be  con- 
clusions merely  from  predicates  overruled,  or  not  established, 
are  to  be  considered  adversely.     • 

Both  the  legality  and  the  propriety  of  the  judgment  of  the 
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court  below  are  the  conclusions  to  which  we  are  conducted 
by  both  the-  letter  and  spirit  of  the  federal  statute^  and 
that  judgment  will  therefore  be  affirmed* 

Judgment  affxbm£D» 

The  other  judges  concur* 


Geobge  E.  Bbown  v.  John  B.  Drake. 

[Filed  Fbbbuaby  18, 1890.] 

The  Zvidenoe  examined,  and  held,  to  strstain  the  verdict  to  the  ex- 
tent of  $295.25;  bnt  that  as  to  $204.75  of  the  snm  foand  by  the 
Terdict,  it  is  not  snstained,  and  the  latter  sum  reqaired  to  be 
remitted  or  the  jadgment  will  be  reversed. 

• 

Error  to  the  district  court  for  Adams  countj.  Tried 
below  before  Gasun,  J. 

OappSy  MoOreary  &  Stevens,  for  plaintiff  in  error* 

Tibbeta,  Morey  &  Ferris,  oontrcu 

Cobb,  Ch.  J* 

The  plaintiff  below  alleged  that  on  April  7,  1888,  he 
contracted  with  the  defendant  for  an  exchange  of  certain 
real  and  personal  property,  and  the  payment  to  defendant 
of  $2,000  according  to  the  following  stipulation : 

''Exhibit  A. 

''  For  lots  in  Omaha  city  described  as  follows :  Lot  6, 
block  6,  Kendall's  addition;  lots  1,  2,  3,  4,  B.  8;  12,  18, 
Bk.  9  ;  12  and  18,  in  Bk.  27;  8,  9, 10, 11,  and  12,  B.  34; 
L.  1,  11,  12, 13,  and  14,  B.  40;  L.  1, 2,  23,  and  24,  B.  41 ; 
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in  all,  20  lots,  in  Boggs'  addition  to  Omaha,  and  $2,000 
cash,  I  agree  to  traasfer  to  J.  B.  Drake,  all  cattle  in  my 
herd,  not  less  than  125  head,  not  including  late  calves,  and 
including  4  bulls,  one  span  young  black  mares  in  foal,  one 
span  geldings,  4  years  old ;  one  span  mules,  6  or  7  years 
old ;  one  bay  horse,  6  years  old ;  four  colts,  1  to  2  years 
old  ;  all  good  American  stock,  no  pony;  3  wagons;  3  hay 
sacks;  3  sets  of  harness;  1  stallion,  Winona,  bay;  also 
equity  in  N.  £.  quarter,  section* 22,  township  7,  range  16, 
Kearney  county,  incumbrance  $1,000. 

"  George  E.  Brown/* 

That  in  accordance  with  said  agreement  the  plaintiff  paid 
the  defendant  the  said  sum  of  $2,000,  and  the  defendant 
delivered  to  plaintiff  what  purported  to  be  a  bill  of  sale 
of  the  personal  property  mentioned,  referred  to  as  Ex- 
hibit B. 

It  was  further  verbally  stipulated  that  the  cattle  men- 
tioned might  be  left  with  the  defendant  until  called  for, 
by  the  24th  of  April,  1888,  and  that  defendant  execute  a 
warranty  deed  for  the  premises  described  in  Kearney  county 
free  of  all  incumbrances  except  that  of  $1,000,  with  an 
abstract  of  title  to  the  premises. 

That  plaintiff  fully  complied  with  all  the  conditions  of 
the  contract  on  his  part,  and  on  April  21, 1888,  demanded 
the  cattle  of  the  agent  of  defendant,  in  whose  care  and 
possession  they  were,  but  who  refused  to  deliver  the  same. 

That  at  the  time  of  entering  into  the  contract  the  de- 
fendant falsely  represented,  for  the  purpose  of  defrauding 
the  plaintiff,  that  the  cattle  were  free  of  all  liens,  mort- 
gages, and  incumbrances,  when,  in  fact,  there  were  chattel 
mortgage  liens,  in  all  amounting  to  $1,400,  then  unknown 
to  plaintiff,  which  were  not  entirely  discharged  until  May 
14, 1888;  and  through'the  fiiilure  to  deliver  the  cattle  and 
discharge  the  liens  thereon,  and  the  consequent  loss  of  time 
and  the  additional  expense  involved,  plaintiff  suffered  dam- 
ages to  the  amount  of  $400. 
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That  the  whole  number  of  cattle  in  the  herd  at  the  time 
of  the  contract,  and  on  April  21,  following,  was  131  head, 
but  defendant  delivered  on  May  14,  following,  only  118 
head,  and  refused  to  deliver  or  to  pay  for  the  remaining  13 
head  of  cattle,  amounting  to  $390 ;  that  of  the  cattle  de- 
livered 60  head  were  not  the  same  mentioned  in  the  con- 
tract and  bill  of  sale,  but  were  a  different  kind  and  inferior 
quality,  and  were  worth  $500  less  tlian  those  purchased  of 
defendant,  and  were  not  accepted  by  plaintiff  in  lieu  of 
those  purchased. 

That  there  is  now  due  on  the  land  conveyed  by  defend- 
ant to  plaintiff  the  tax  sale,  with  accrued  interest,  of  1886, 
taxes  and  interest  of  1887,  and  accrued  interest  on  the 
mortgage  of  $1,000,  amounting  to  $250.15,  valid  and  ex- 
isting liens,  which  the  defendant  has.  neglected  and  refused 
to  pay ;  that  defendant  failed  to  deliver  an  abstract  of  title 
to  the  land,  which  the  plaintiff  obtained  at  his  own  ex- 
pense, amounting  to  $4. 

Plaintiff  asks  judgment  for  the  sum  of  $1,544.16. 

The  defendant  answered  in  a  general  denial  of  the  plaint- 
iff's cause  of  action. 

2.  The  defendant  further  set  up  that,  after  the  alleged 
cause  of  action  accrued,  and  before  the  action  was  brought, 
on  May  14,  1888,  at  Hastings,  Nebraska,  all  matters  of 
difference  in  damages  allied  in  plaintiff's  petition,  the 
feeding  of  stock,  death  of  stock,  herding  of  cattle  in  ques- 
tion, cost  of  deed,  abstract,  back  entries,  and  taxes,  and  all 
other  matters  in  difference,  were  settled  and  fully  adjusted 
between  the  parties,  and  the  plaintiff  at  the  time  drew  and 
delivered  to  defendant  his  check  on  the  Omaha  National 
Bank  for  the  sum  of  $25  in  payment  of  the  balance  then 
found  due  from  him,  in  full  satisfaction  and  discharge  of 
the  damages  in  the  petition  claimed  and  demanded  of  de- 
fendant. 

The  plaintiff  replied  in  a  general  denial  of  the  defend- 
ant's answer. 
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There  was  a  second  trial  to  a  jury,  a  new  trial  having 
been  granted  on  the  motion  of  the  defendant,  wiih  findings 
for  the  plaintiff  and  verdict  for  (500  damages. 

The  defendant's  motion  to  set  aside  the  verdict  being 
overruled,  judgment  was  entered  for  that  amount  and  costs. 

The  plaintiff  in  error  presents  thirteen  separate  assign- 
ments to  the  sufficiency  of  the  evidence  and  the  instruc- 
tions of  the  court  to  the  jury. 

It  appears  that,  on  the  trial,  the  plaintiff  below  testified, 
as  a  witness  in  his  own  behalf,  that  on  April  3,  1888,  he 
bargained  with  the  defendant  for  a  lot  of  cattle,  and  drew 
up  the  agreement  set  forth,  which  was  signed  by  defend- 
ant 

By  this  stipulation,  in  consideration  of  the  lots  therein 
mentioned,  and  of  $2000  cash,  the  defendant  agreed  to 
transfer  to  plaintiff  the  cattle  and  stock,  and  the  personal 
and  real  property  mentioned,  in  pursuance  of  which  de- 
fendant executed  a  bill  of  sale  on  April  7,  1888,  for  the 
following  property:  ^'125  head  of  cattle;  1  span  of  black 
mares,  6  years  old ;  1  span  of  bay  geldings,  4  years  old ;  4 
yearling  colts ;  1  bay  stallion,  Winona;  3  wagons  with  hay 
racks ;  3  sets  of  double  harness ;  the  same  being  on  the 
farm  at  Newark,  and  the  Island,  and  at  defendant's  bam  in 
Hastings,  as  seen  by  the  plaintiff  the  same  day.'' 

That  afber  the  delivery  of  the  contract  and  bill  of  sale 
witness  had  a  conversation  with  defendant,  in  which  it  was 
agreed  that  the  cattle  were  to  be  delivered  on  April  20, 
1888;  that  on  that  day  witness  came  up  from  his  resi- 
dence, in  Omaha,  to  defendant's  residence,  in  Hastings,  to 
receive  the  cattle,  and  there  was  some  conversation  then  had 
as  to  the  deeds  witness  was  to  make,  under  the  stipulation, 
''or  rather  that  two  lots  had,  by  mistake,  been  left  off  his 
deed ;  he  told  defendant  he  would  send  and  have  the  deeds 
sent  up  the  next  morning,  but  he  would  not  wait,  and  wit- 
ness took  the  next  train  to  Omaha,  and  came  back  with  the 
deeds  and  delivered  them  to  defendant's  wife,  who  gave 
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witness  an  order^  on  the  man  in  charge  of  the  cattle,  to 
turn  them  over  to  witness,  )>ut  the  man  refused,  saying 
that  Mr.  Graham  told  him  not  to,  as  he  had  a  chattel 
mortgage  on  them  for  $1,080.  Witness  returned  to  Hast- 
ings, and  saw  defendant's  wife,  and  in  a  few  dajs  after- 
wards the  mortgage  matter  was  arranged  by  her,  and  about 
the  first  of  May  witness  made  a  second  demand  for  the 
cattle,  which  the  foreman  refused,  on  his  claim  for  a  feed 
bill  of  $100,  which  witness  said  he  would  pay  under  pro- 
test'' 

The  plaintiff  does  not  testify  that  he  paid  the  $100,  but 
that  the  agent  refused,  for  the  reason  that  Mr.  Radford 
owned  part  of  them.  He  further  testified,  that  defendant 
was,  for  a  portion  of  the  time,  between  April  23  and  May 
12,  absent  in  Chicago.  In  reply  to  inquiry  from  his  coun- 
sel he  stated  ^Hhat  he  returned  with  the  deed  for  the  two 
lots  that  were  lacking,  he  thought  on  April  26;  that  he 
demanded  the  cattle  on  May  1,  and  that  he  obtained  them 
on  May  14;  that  from  April  25  to  May  14  he  was  between 
Newark,  where  the  cattle  were  in  herd,  and  Hastings,  a  part 
of  the  time  at  either  place,  using  every  endeavor  to  get 
things  straightened  up,  so  he  could  get  possession  of  the 
cattle." 

Q.  What  claim,  if  any,  did  Brown  m^ke  on  you  from 
the  25th  of  April  to  the  14th  of  May? 

A.  He  made  a  daim  for  the  feed  and  keeping  of  the 
cattle. 

Q.  What  convenuition  did  you  have  with  him  on  April 
20,  when  you  first  came  here  for  the  cattle? 

A.  Not  very  much.  Witness  first  met  him  at  his  house; 
the  next  time  at  the  depot,  as  he  was  taking  the  train  for 
Chicago,  and  he  refused  to  deliver  the  cattle  until  the  deeds 
were  delivered;  witness  offered  to  secure  him  through  the 
bank  here,  for  the  lots,  and  have  the  deeds  for  him  the 
next  morning,  but  he  would  not  do  that,'nor  give  an  order 
to  take  the  cattle  when  witness  should  get  the  deeds. 
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Q.  What  kind  of  cattle  did  you  view,  when  down  there 
on  the  7th  of  April,  with  Brown  ? 

A.  I  viewed  122  or  123  of  the  125  head.  They  were 
good  cattle,  mostly  large,  not  over  twenty  or  twenty-five 
young  cattle — ^yearlings ;  the  rest  were  cows  and  two-year- 
old  steers.  * 

The  plaintifiCalso  testified  that  he  knew  the  value  of  cat- 
tle in  the  markets  of  that  season ;  that  he  was  buying  and 
selling  cattle,  and  the  average  value  was  about  $27  per 
head  ;  that  when  he  received  the  cattle  there  were  117  head, 
an  inferior  lot  of  cows,  the  steere  were  as  first  inspected, 
and  the  balance  a  very  inferior  lot  of  yearling  steers  and 
heifers.  Of  the  original  herd  inspected,  he  thought  there 
were  thirty-five  or  forty  head  of  cows  taken  out,  and  an 
inferior  lot  of  yearlings  substituted ;  tliat  the  thirty-five 
cows  jtaken  out  were  worth  $30  per  head,  and  those  thus 
substituted  not  to  exceed  $12  per  head;  that  plaintiff's 
expense  from  the  26th  of  April  to  the  14th  of  May, 
when  he  received  the  cattle,  was  that  of  the  board  of  two 
men  and  his  own,  back  and  forth  from  Hastings  to  Newark, 
and  telegraphing,  and  two  trips  to  Minden  to  get  the  mort- 
gages fixed  up,  which  required  three  and  three-fourths  days; 
boarding  at  Hastings  for  three  men  at  $2  per  day,  $33; 
his  own  boarding  with  that  of  the  three  men,  up  to  May 
14,  was  $75.  There  were  other  expenses :  getting  deeds 
recorded,  and  two  trips  to  Minden,  and  for  the  plaintiff's 
time  expended,  eighteen  days,  at  $10  per  day,  $180. 

The  plaintiff  introduced  the  deed^from  the  defendant 
and  his  wife,  for  the  quarter  section  of  land  stipulated  to 
be  conveyed  to  the  plaintiff,  containing  the  usual  contract  of 
warranty,  except  as  to  two  certain  mortgages  of  $700  and 
$300,  amounting  to  $1,000,  and  the  taxes  of  1888,  claim- 
ing, in  his  testimony,  that  of  the  interest  paid  up  to  the  1st 
of  June,  on  the  $700  lien,  $31.50  was  due  from  defendant, 
and  on  the  $300,  $20.25  was  also  due,  as  the  accrued  in- 
terest, prior  to  the  transfer  of  the  property. 
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The  testimony  of  plaintiff  relating  to  the  settlement  with 
defendant  is  given  in  full,  as  follows : 

Q.  State  when  you  had  your  last  conversation  with  the 
defendant  and  what  it  consisted  of. 

A.  It  was  May  13th^  when  witness  came  down  from 
Newark^  after  defendant  had  settled  with  Radford,  and 
witness  wanted  to  make  arrangement  to  get  away  the  next 
day.  Defendant  had  charges  against  witness  for  keeping  the 
cattle  from  April  7th  to  May  13th.  Witness  was  not  to 
have  paid  these  charges,  but  he  refused  to  deliver  the  cattle, 
and  gave  instructions  to  his  men  not  to  deliver  them  until 
the  charges  were  paid.  After  being  delayed  so  long,  wit- 
ness was  willing  to  do  most  anything  so  he  could  get  away. 
Defendant  demanded  pay,  and  after  talking  sometime  he 
told  witness,  ''you  pay  me  $25  and  you  can  take  the  cat- 
tle.^' Witness  said  that  he  had  got  to  pay  it,  he  supposed, 
as  he  must  get  away,  but  he  said  that  he  ''did  not  consider 
it  due,  and  that  it  was  no  settlement,  and  there  would  be  a 
settlement  hereafter.'^  So  witness  gave  him  a  check  for  |25, 
left  his  house,  and  got  the  cattle, —  got  117  head  of  them, 
not  then  knowing  about  the  changes  in  the  herd  until  he 
got  possession  of  them. 

Eobert  Badford,  a  witness  for  the  plaintiff,  testified  that 
he  resided  at  Newark,  was  acquainted  with  the  parties,  was 
present  at  the  time  they  came  there  to  inspect  the  cattle 
purchased  by  plaintiff  of  defendant,  about  April  7,  1888; 
knew  the  cattle  there,  about  133  or  134  head;  they  were 
not  all  defendant's  cattle,  part  belonged  to  witness.  Samuel 
Tweed  was  the  agent  in  charge  of  defendant's  cattle  there. 

Q.  What  conversation  had  you  with  Tweed,  if  any,  or 
what  did  he  do,  if  you  know,  in  r^ard  to  the  changing  of 
these  cattle? 

A.  There  were  about  thirteen  of  the  best  cows  taken  out, 
and  other  stock  put  in  their  place. 

Q.  What  was  the  value  of  those  cows  at  that  time,  and 
what  of  the  yearlings  substituted? 
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A.  The  cows  f  30  per  head,  and  the  yearlings  abont  |13 
per  head. 

This  witness  further  testffied  that  117  head  were  turned 
over  to  plaintiff;  that  five  head  had  perished  in  a  storm, 
the  1st  of  Maj,  of  those  originally  inspected,  and  that 
after  plaintiff  had  taken  the  stock  away,  there  were  fifteen 
left  on  the  farm,  and  two  cows,  let  out  for  milk. 

Fred  Radford,  a  witness  for  plaintiff,  testified  that  he 
resided  at  Newark;  was  acquainted  with  the  parties  to 
this  suit ;  was  first  acquainted  with  the  plaintiff  April  7, 
1888,  when  he  came  down  to  inspect  the  cattle,  which  wit- 
ness was  herding  and  feeding,  and  which  plaintiff  took 
away  May  1. 

Q.  What  cattle,  if  any,  had  been  substituted  ? 

A.  There  were  thirteen  of  the  best  cows  taken  out,  and 
yearling  cattle  put  in  their  place,  between  the  16th  and  20th 
of  April. 

Q.  Who  were  you  working  for? 

A.  Under  Tweed,  who  was  foreman  for  Brown.  He 
instructed  me  to  make  the  change.  The  cows  taken  out 
were  worth  $30  per  head,  and  the  yearlings  substituted  from 
$1 2  to  $1 3  per  head — they  were  poor.  Two  cows,  two  s teera^ 
and  a  heifer  died  and  were  lost  in  the  storm  of  May  1. 

The  defendant  was  sworn  as  a  witness  and  testified,  in 
reference  to  the  alleged  settlement  between  the  parties,  that 
the  last  deed  made  by  plaintiff,  for  the  two  lots  omitted  in 
prior  deed,  was  delivered  on  April  27 ;  that  the  next  time 
witness  saw  plaintiff  was  at  witness's  house,  in  Hastings^ 
on  May  12,  when  we  had  conversation  on  matters  per- 
taining to  the  stock.  He  left  on  a  freight  train  for  New- 
ark, on  that  day,  to  see  Radford,  and  came  back  in  the  even- 
ing and  made  arrangements  to  meet  at  witness's  house  on 
May  14th,  and  he  came  on  that  day. 

Q.  Who  was  there? 

A.  My  wife.  Miss  Teeter,  the  plaintiff,  and  myself. 
There  was  a  short  talk  about  the  stock,  about  the  feed  bill| 
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and  of  the  stock  that  had  perished ;  when  he  got  through 
he  came  in  to  settle ;  he  stated  that  in  my  absence  he  had 
been  to  some  inconvenience  in  not  getting  his  stock,  and 
asked  who  witness  thought  should  stand  the  loss  of  the 
seven  head  that  had  perished;  the  witness  thought  the 
plaintiff  should  as  thej  were  his  cattle,  and  then  they  turned 
to  the  feed  bill  for  1 25  head  of  cattle,  7  head  of  horses,  and 
4  colts;  he  suggested  that  as  hh  had  been  put  to  trouble 
and  expense  witness  ought  to  make  some  allowance  on  the 
feed  bill,  and  mentioned  some  items,  such  as  recording  two 
deeds,  $2;  abstracts  on  same,  $2;  interest  unpaid  to  date 
of  deed,  $27;  taxes,  $14.50  and  $16.64;  those  he  thought 
witness  ought  to  pay — a  total  of  $52.15.  He  stated  that  if 
he  paid  Radford^s  bill  of  $23.60,  for  taking  care  of  the  cat- 
tle, witness  ought  to  call  it  square  with  him;  to  which 
witness  replied  he  did  not  think  it  fair  that  he  should  stand 
Buch  a  bill,  but  *^  that  if  plaintiff  would  give  him  $25  he 
would  call  it  all  square,  and  jump  the  whole  matter  and  a 
settlement,''  and  the  plaintiff  said  '^  he  would  do  it,''  and 
sat  down  and  wrote  a  check,  and  witness  gave  him  a  receipt 
for  the  whole  business. 

Q.  What  was  said  about  plaintiff's  expenses  subsequent 
to  April  20,  including  the  pay  and  board  of  his  men ;  or 
what  did  he  come  to  your  house  for,  if  you  know,  on  May 
14? 

A.  He  said  he  came  to  settle  our  matters  on  the  feed  bill, 
as  he  wanted  to  close  it  up  and  get  away. 

Q.  Were  all  matters  of  difference  between  you  considered  ? 

A.  Yes,  sir,  all  matters  were  talked  over,  taxes,  interest, 
cattle  that  had  died,  feed  bill,  and  everything. 

Q.  Previous  to  that  time  had  you  loaned  him  money, 
and  if  so,  how  much  ? 

A.  Yes,  sir ;  $25,  about  the  8th  of  April,  which  was  in- 
duded  in  the  settlement. 

Q.  Have  you  had  any  transactions  with  him  since  f 

A.  None. 
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This  testimony  of  defendant  is^  in  the  main^  corroborated 
by  that  of  his  wife  and  of  Florence  T^ter. 

The  evidence  on  the  part  of  the  plaintiff  below,  under 
the  seventh  cause  of  action,  as  set  out  in  the  petition,  to 
say  the  most  to  be  claimed  for  it,  was  scarcely  sufficient  to 
sustain  a  verdict  thereon,  had  there  been  no  allied  settle- 
ment between  the  parties  of  their  business  transactions; 
and  the  whole  of  the  evidence  applicable,  as  well  on  the 
part  of  the  plaintiff  as  on  that  of  the  defendant,  tends  to 
prove  that  there  was  such  a  settlement  on  May  14,  1888, 
and  that  it  embraced  the  several  claims  of  the  plaintiff  set 
up  in  the  seventh  cause  of  action.  But  such  settlement 
clearly  did  not  embrace  the  claim  for  shortage  in  the 
delivery  of  the  cattle  bargained  for,  and  the  substitution  of 
inferior  stock  for  those  of  greater  value  as  set  out  in  the 
eighth  and  ninth  causes  of  action,  and  in  the  testimony  of 
the  plaintiff  and  the  two  witnesses  Radford.  For  the  plaint- 
iff testified  that  at  the  time  of  the  alleged  settlement,  before 
the  cattle  were  turned  over  to  him,  he  was  not  aware  of  the 
deficiency.  There  is  some  confusion  in  the  evidence  as  to 
the  precise  number  of  cattle  to  which  the  plaintiff  was  en- 
titled. The  stipulation  called  for  all  the  cattle  in  defend- 
ant's herd,  not  less  than  126,  not  including  late  calves. 

In  the  examination  of  witnesses  by  plaintiff's  counsel 
there  is  no  attempt  to  prove,  and  certainly  no  proof,  that 
there  were  in  the  herd,  at  the  time  of  the  sale,  more  than 
125  head. 

There  was  proof  that  Radford  claimed  to  own  ten  head 
of  the  cattle;  and  also  that  there  were  seventeen  head,  fif- 
teen yearlings  and  two  cows,  on  Feather's  place,  belonging 
to  defendant.  It  is  possibly  the  theory  of  the  plaintiff 
that,  as  the  defendant  sold  him  the  herd,  not  less  than  125, 
and  as  there  were  ten  or  more  on  the  place  additional,  and 
the  defendant  had  an  equal  number  not  in  the  herd,  but 
on  another  farm,  the  plaintiff  was  entitled  to  those,  equal 
to  the  number  of  Radford's  which  were  in  the  herd  at  the 
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time  of  the  sale  aad  inspection  by  the  parties.  This  theory, 
to  mj  mind^  is  not  admissible.  There  is  no  pretense  that 
the  plaintiff  counted  the  cattle  at  the  inspection,  and  it 
does  appear  in  writing,  and  throughout  the  transaction, 
that  the  number  was  limited  to  126.  As  claimed  by  the 
plaintiff  below,  in  his  petition,  one  hundred  and  eighteen 
were  delivered  and  received,  leaving  a  deficiency  of  seven. 
There  is  proof  that  five  head  were  lost  by  storm  on  the  1st 
of  May,  between  the  sale  and  the  delivery.  According  to 
the  evidence  of  the  defendant,  and  of  two  witnesses,  that 
loss  was  one  of  the  accouilts  embraced  in  the  settlement  of 
May  14;  and  the  plaintiff  testifying  as  to  the  same  trans- 
action, makes  no  mention  of  the  loss,  though  examined  in 
rebuttal,  after  the  defendant's  testimotiy  was  closed,  and  is 
questioned  by  a  juror  as  to  his  receipt  of  the  cattle  in  a 
condition  different  from  that  at  the  time  he  bought  them, 
and  says  nothing  of  the  loss  of  cattle  by  death,  or  that  de- 
fendant disclaimed  any  such  loss. 

There  is  evidence  that  a  number  of  the  cattle  were 
wrongfully  exchanged  for  others  of  less  value,  which  were 
subsequently  delivered  to  the  plaintiff.  The  difference  of 
value  of  those  taken  out  of  the  herd,  and  of  those  substi- 
tuted, the  plaintiff  is  entitled  to  recover.  There  is  a  wide 
difference,  however,  between  the  plaintiff  ^s  estimates  of  the 
number  thus  taken  and  substituted,  and  of  the  consequent 
loss  sustained,  and  that  of  the  apparent  weight  of  evidence 
in  the  case  on  those  points.  He  does  not,  however,  claim 
to  have  any  exact  knowledge  of  the  number  or  the  value 
of  those  taken  and  exchanged. 

The  witness  R.  Radford,  who  was  in  possession  of  the 
premises  where  the  cattle  were  herded  and  fed,  states  that 
the  number  taken  out  was  thirteen  cows,  valued  at  $30 
each,  $390,  and  there  were  substituted  thirteen  yearlings 
valued  at  $13  each,  $169 ;  on  account  of  which  the  plaintiff's 
loss  would  be  $221. 

The  witness  F.  Radford,  who  was  the    herder   under 
45 
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Tweedy  the  defendant's  foreman,  testified  that  he  made  the 
exchange  under  the  orders  of  the  foreman,  corroboratiDg 
this  estimate  of  the  number  and  value  of  the  cattle  taken 
out  and  substituted.  It  would  seem  to  satts&ctoril j  estab- 
lish the  estimate  as  stated. 

On  either  theory,  that  the  loss  of  the  five  cattle  of  the 
herd  by  storm  was  the  plaintiff's  loss,  or  that  his  daim  for 
them  was  embraced  in  the  settlement  of  May  14,  there 
would  still  appear  to  be  two  head  of  cattle  to  be  accounted 
for  by  the  defendant.  The  plaintiff's  evidence  fixing  the 
average  value  of  the  cattle  at  $27  each,  in  the  absence  of 
other  evidence  as  to  the  fiict^  will  be  accepted  as  correct; 
thereby  finding  the  additional  sum  of  $54  due  tiie  plaintiff, 
and  a  total  of  $276  on  account  of  the  cattle  due  from  the 
defendant 

The  verdict  in  the  court  below  to  this  extent  we  find 
sustained;  to  a  larger  amount  it  does  not  appear  to  be  sup- 
ported by  the  evidence.  There  was  evidence  of  a  mortgage 
lien  on  the  land  conveyed  to  the  plaintiff  greater  than  the 
amount  excepted  in  the  covenant  of  warranty,  but  it  is  not 
claimed  that  such  excessive  lien  had  been  discharged,  nor 
will  it  be  claimed  that  an  action  lies  therefor  until  it  has 
been  discharged. 

In  addition  to  the  finding  of  |275  the  plaintHf  would 
be  entitled  to  interest  thereon  from  May  14, 1888,  to  the 
date  of  judgment,  June  4, 1889,  amounting  to  $20.25. 

It  is  therefore  considered  that  the  judgment  of  the  dis- 
trict court  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings,  unless  the  defendant  in  error  shall, 
within  thirty  days  from  tlie  filing  of  this  opinion,  enter  a 
remittitur  in  the  office  of  the  derk  of  this  court  of  the 
sum  of  $204.76  as  of  the  date  of  the  judgment  in  the  court 
below ;  and  in  that  case  the  judgment  is  otherwise  affirmed. 

Judgment  aooobdinoly. 
The  other  judges  concur. 
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y.  H.  EBNBAUi  ET  AL.  y.  Eli  Aleshibb. 

[FiLBD  FKBBUABT  18^  1690.] 

1.  SherifQl:  Fraud:  Faubb  Impeibokmmt  :  Bondmcbv:  LiA- 
BIUTT.  M.y  sheriff  of  N.  oonnly,  had  in  his  hands  a  warrant 
Ibr  the  arrest  of  A.  npon  a  criminal  charge;  A.  was  a  resident 
of  S^ansaa  and  was  not  found  in  this  state;  M.  wont  to  Kansas, 
and  hj  the  iUse  representation,  that  he  held  a  warrftnt  for  Hie 
extradition  of  A.  as  a  ftagitive  from  jnstice,  induced  A.  tosnhmit 
to  arrest^  and  aooompany  him  to  this  state,  where  he  imprisoned 
him^  HOd^ihAt  the  acts  of  M.  within  the  state  of  Kansas  were 
without  either  the  rirtne  or  the  color  of  law  and  not  hinding  upon 
the  sureties  on  the  offldal  hond  of  M.,  hut  that  so  much  of  the 
imprisonment  of  A.  as  occurred  within  this  state,  though  wrong- 
taU  was  done  hj  M.  by  Tirtue  of  his  office  as  sheriil^  and  te  it 
the  sureties  on  his  bond  are  liable. 

8.  Svidenoe.  Certain  testimony  admitted  on  the  trial  oTamined, 
and  Md,  wrongly  admitted. 

Ebbob  to  the  district  court  for  Nuckolls  county.  Tried 
below  before  Haheb,  J. 

*     O.  B.  Chaney,  O.  W.  8tubb8y  and  C.  F.  MeOrew,  for 
plaintiffs  in  error : 

The  allegations  of  the  petition  are  wholly  insufficient  to 
warrant  the  admission  of  any  evidence  tending  to  bold  the 
bondsmen  liable.  They  can  be  held  only  for  acts  done 
frirtuU  officii;  not  for  those  done  cofore  officii.  {Huffinuva  v. 
Kopplekom,  8  Neb.,  344 ;  Ottenstein  v.  Alpaugh,  9  Id.,  240 ; 
SeoU  V.  StaUy  46  Ind.,  203 ;  Oerver  v.  AeMey,  37  Wis.,  44 ; 
BtaU  V.  Conover,  28  N.  J.  L.,  224;  Sedey  v.  Birdsall,  16 
Johns.  [N.  Y.],  267;  Mandeville  v.  Guernsey,  51  Barb.  [N. 
T.],  99 ;  MaUer  of  TOUm,  19  Abb.  Pr.  [N.  Y.],  50 ;  Sdoae 
V.  WkUe,  16  Cal.,65;  Bromley  v.  HiUchina,  8  Vt.,  194; 
Gaynor  v.  Wilde,  38  Pa.  St,  300;  Orafie  v.  Bedwett,  25 
Miss.,  507;  Kent  v.  BoberU,  2  Story  [U.  S.],  191.)  And 
this  is  true  even  where  acts  colore  officii  amount  to  a  per- 
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Bonal  trespass.  {Morris  v.  Van  Voaal,  19  Wend.  [If.  Y.], 
283 ;  8UUe  v.  Mann,  21  Wis.,  693.)  Bondsmen  of  an  of- 
ficer do  not  become  his  sureties  to  keep  the  peace.  (Slate  v. 
Conover,  28  N.  J.  L.^  230.)  A  sheriff,  as  a  ministerial  of- 
ficer,  can  perform  none  but  authorized  acts.  (People  o.  CU- 
Uns,  7  Johns.  [N.  Y.],  549 ;  Voae  v.  Deane,  7  Mass.,  280.) 
Tf  an  officer  undertake  to  serve  process  which  he  <^nnot 
legally  serve,  his  acts  are  simply  those  of  a  citizen  and  his 
bondsmen  are  not  liable.  (Qage  v.  Chraffam,  11  Mass.,  181 ; 
IWdns  r.  (ySulUvan,  79  111.,  524.)  Evidence  was  im- 
properly admitted  as  to  conversation  between  the  sheriff 
and  Aleshire  in  Kansas,  in  the  absence  of  the  bondsmeD. 
(1  Greenleaf,  Ev.  [13th  Ed,],  sea  187.) 

&,  A.  SearlSf  contra: 

The  acts  of  the  sheriff,  from  the  making  of  the  com- 
plaint  to  the  imprisonment  of  defendant  in  error,  were 
done  virtute  officii^  and  constituted  a  breach  of  the  bond 
which  gives*  an  action  against  both  principal  and  sureties. 
(Alley  V.  Daniel,  75  Ala.,  503;  Van  Pelt  v.  LUOer,  14 
Cal.,  194;  Huffman  v,  Koppelkom,  8  Neb.,  344;  Koppd- 
kom  V.  Huffman,  12  Id.,  98;  Trieman  v.  Haw,  49  la.,  315; 
Lammon  v«  Feasier,  111  U.  S.,  17,  22;  Murfree,  Official 
Bonds,  sec.  303.)  Levy  upon  the  goods  of  one  not  named 
in  the  writ  is  a  breach  of  the  bond.  (Jones  v.  People,  19 
HI.  App.,  300;  Noble  V.  Eimea,  12  Neb.,  193.)  So  also 
is  a  seizure  of  property  .outside  the  county,  under  a  writ 
of  attachment  (Parmlee  v.  Leonard,  9  la.,  131);  and  levy 
on  exempt  property  (Strunk  v.  OcheUree,  11  la.,  158). 
Official  acts  are  not  confined  to  lawful  acts  performed  in 
serving  process;  else  the  sureties  would  never  be  liable. 
(Turner  v,  Sieson,  137  Mass.,  191.)  In  the  absence  of 
proof  to  the  contrary,  an  officer  defaoto  is  presumed  to  be 
one  dejure.  (Prell  v.  McDonald,  7  Kan.,  426.)  An  officer 
cannot  serve  his  own  process.  (Cooley,  Torts,  pp.  222, 
223,  and  cases  cited.) 
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Cobb,  Ch.  J. 

» 

This  action  was  brought  in  the  district  coart  of  Nuck- 
olls county  by  Eli  Aleshire,  plaintiff^  against  Thomas  A. 
Meeker,  V.  H.  Kendall,  L.  W.  Beale,  A.  C.  McCorkle, 
L.  B.  Adams,  and  D.  B.  Ayres,  defendants. 

The  petition  alleges  the  election  of  said  Thomas  A. 
Meeker  to  the  office  of  sheriff  of  Nuckolls  county,  for  the 
term  of  two  years  from  the  Thursday  after  the  first  Tues- 
day in  January,  1886;  that  he  gave  a  bond  as  such  sheriff, 
with  the  other  defendants  as  his  sureties ;  took  the  oath  of 
office  and  entered  upon  the  discharge  of  his  duties  as  such 
sheriff;  that  on  the  12th  day  of  October,  1886,  while  the 
said  Meeker  was  acting  as  such  sheriff,  under  and  by  vir- 
tue of  said  election  and  qualification,  he  filed  a  complaint 
in  writing  before  one  A.  Sterns,  a  justice  of  the  peace  in 
and  'for  Nuckolls  county,  charging  the  plaintiff  with  hav- 
ing, on  the  night  of  October  2,  1886,  feloniously  and  un- 
lawfully stolen,  taken,  and  driven  away  a  number  of  neat 
cattle  of  th'^  aggregate  value  of  $142.    (Here  follows  a 
copy  of  the  complaint.)   That  at  the  time  of  making  said 
complaint  said  Meeker  well  knew  that  said  Aleshire  had 
not  stolen,  taken,  and  driven  away  said  animals,  as  charged 
in  said  complaint,  and  that  said  Meeker  had  no  reason  to 
believe,  nor  did  he  honestly  believe,  that  said  Aleshire  was 
guilty  of  said  offense;  that  in  making  said  complaint  said 
Meeker  acted  officially,  as  sheriff  of  said  county,  and  did 
so  fraudulently,  and  with  a  design  to  harass  and  oppress 
the  said  Aleshire;  that  upon  the  filing  of  such  complaint 
the  said  justice  of  the  peace,  with  whom  the  same  was  filed, 
issued  a  warrant  in  due  form  directed  to  the  sheriff,  Thomas 
A.  Meeker,  to  pursue  and  arrest  the  said  Eli  Aleshire,  if 
found  in  the  state  of  Nebraska,  and  bring  him  before  the 
said  justice,  or  some  other  justice  of  said  county.     (Here 
follows  a  copy  of  warrant,  together  with  the  return  thereon, 
signed  by  T.  A.  Meeker,  sheriff;  that  said  writ  was  re- 
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oeived  October  12,  1886,  and  that  on  the  15th  day  of  Oc- 
tober, 1886,  he  served  the  same  on  the  said  Eli  Aleshire 
bj  taking  him  into  custody  and  then  had  his  body  before 
this  said  justice;  dated  October,  16, 1886.)  That  the  plaint- 
iff, on  the  date  of  said  complaint  and  warrant  was,  and  for 
a  long  time  prior  thereto  had  been,  a  resident  of  Bawlins 
county,  in  the  state  of  Kansas,  which  foct  was  well  known 
to  said  Meeker  at  the  time  he  made  the  said  complaint  and 
received  the  said  warrant;  that  in  the  execution  of  the  said 
warrant  the  said  Meeker,  acting  in  his  official  capacity  sa 
such  sheriff,  puraued  said  plaintiff,  Aleshire,  out  of  the 
state  of  Nebraska  and  into  Bawlins  county,  Kansas,  in- 
tending thereby,  under  color  of  his  office  of  dieriff,  and 
acting  by  virtue  thereof,  to  harass  and  oppress  the  plaint- 
iff; did  pretend  to  arrest,  and  did  arrest,  the  plaintiff  in 
Rawlins  county,  Kansas,  and  illegally  and  unlawfully, 
and  without  authority  of  law  for  so  doing,  did  convey  the 
said  plaintiff  out  of  the  state  of  Kansas  and  into  Nuckolls 
county,  Nebraska,  where  the  said  Meeker  unlawfully  and 
unjustly  detained  the  said  plaintiff  for  the  space  of  ten 
days,  and  which  detention,  had  and  made  as  aforesaid,  was 
under  color  of  his  said  office  and  by  virtue  thereof;  and 
that  the  said  Meeker  did  on  the  15th  day  of  October,  1886, 
without  lawful  authority,  forcibly  seise  and  confine  the 
said  Aleshire  in  the  county  of  Bawlins,  in  the  state  of 
Kansas,  with  the  intent  him,  the  said  Aleshire,  to  take 
out  of  the  state  of  Kansas  against  his  will ;  and  the  said 
Meeker  did  then  and  there,  while  so  acting  in  his  official 
capacity  as  sheriff  of  Nuckolls  county,  pretend  to  said 
Aleshire  that  he  had  authority,  by  virtue  of  the  warrant 
issued  by  a  justice  of  the  peace  of  Nuckolls  county,  to 
seise  and  confine  him,  the  said  plaintiff,  and  take  him  out 
of  the  state  of  Kansas  into  the  state  of  Nebraska,  and  did 
so  confine  him,  the  said  Aleshire,  and  take  him  fraudu- 
lently from  the  state  of  Kansas,  intending  to  unlawfoUy 
and  unjustly  harass  and  oppress  him,  the  said  Aleshire^ 
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That  the  said  complaint  made  by  the  said  Meeker  against 
tbfi  plaintiff  ufas  fraudulently  and  maliciously  made,  and 
without  reasonable  and  probable  cause,  and  the  plaintiff 
waa  by  the  said  Meeker  falsely  and  maliciously  charged 
with  the  larceny  of  said  cattle,  when  there  existed  no  rea- 
sonable and  probable  cause  therefor;  and  that  the  said 
Meeker,  under  color  of  his  said  office  and  by  virtue  thereof, 
on  the  warrant  issued  and  directed  to  and  received  by  him 
as  aforesaid,  did  on  the  16th  day  of  October,  1886,  in  Raw* 
tins  county,  Kansas,  seize  and  confine  him,  the  said  Ale- 
ahiie,  and  convey  him  to  Nuckolls  county,  Nebraska,  and 
before  the  justice  of  the  peace  who  issued  the  said  warrant ; 
whereupon,  on  the  motion  of  the  said  Meeker,  the  hearing 
was  postponed  until  the  18th  day  of  said  month,  when  on 
tb€^  further  motion  of  said  Meeker,  the  hearing  was  again 
poetpcmed  until  the  19th  day  of  said  month,  on  which  day 
the  said  Meeker  failed  to  produce  for  and  in  support  of  his 
said  complaint,  any  testimony;  whereupon  the  court  dis- 
miflsed  the  cause,  and  discharged  the  defendant  therein,  the 
said  Aleshire,  and  the  said  prosecution  was  then  fully 
ended ;  that  all  the  time,  from  the  15th  day  of  October  to 
the  19th  day  of  said  month,  the  said  Meeker,  without  law- 
fid  aiithority,  but  while  acting  in  his  official  capacity,  and 
by  virtue  of  his  said  office,  did  unjustly  and  unlawfully, 
and  without  probaUe  cause,  confine  said  Aleshire  in  the  jail 
of  said  Nuckolls  county,  and  so  did  not  perform  the  duties 
of  his  said  office,  as  required  by  law,  but  has  therein  wholly 
fiuled,  and  that,  by  reaaon.  of  which  said  several  premises, 
the  plaintiff  has  been  greatly  injured  in  his  credit  and  rep- 
utation, and  brought  into  public  scandal,  infamy,  and  dis- 
grace^ and  has  suffered  great  anxiety  of  body  and  mind ; 
and  has  been  forced  to  pay  out  and  expend  lai^  sums  of 
money,  to^wit,  the  sum  of  |60  in  prosecuting  his  discharge 
irom  said  imprisonment  and  in  defending  himself,  and  has 
been  prevented,  by  reason  of  the  premises,  from  transact- 
ing any  business  for  the  space  of  fifteen  days,  to  the  damage 
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of  the  plaintiff  in  the  sum  of  f  500,  etc.,  with  demand  for 
judgment.  A  summons  issued  against  all  of  the  defend- 
ants and  w^  returned  served  upon  all  except  Meeker  and 
Ayres,  who  were  not  found.  Defendants  Adams,  Beal, 
Kendall,  and  McCorkle  answered  jointly,  in  form,  but  in 
substance,  separately,  each  for  himself  and  not  for  the  others, 
admitting  the  election  and  qualification  of  defendant  Meeker, 
as  sheriff  of  Nuckolls  county,  the  execution  of  the  bond  set 
out  in  the  petition,  by  the  said  Meeker  as  prindpal  and 
the  answering  defendants  and  one  D.  B.  Ayres  as  sureties 
for  said  Meeker,  on  said  bond ;  that  if  the  said  Meeker  made 
the  arrest  charged  in  the  petition  in  the  state  of  Kansas,  he 
did  so  without  having  first  procured  a  requisition  upon  the 
governor  of  the  state  of  Kansas  for  the  delivery  and  return 
of  said  plaintiff  to  the  state  of  Nebraska  to  answer  a  crimi- 
nal charge,  and  they  and  each  of  them  denied  eadi  and  every 
other  allegation  contained  in  said  petition,  with  demand 
for  judgment. 

There  was  a  trial  to  a  jury,  with  verdict  and  judgment 
for  the  plaintiff  in  the  sum  of  $2,600. 

The  defendants  bring  the  cause  to  this  court  by  petition 
in  error,  and  assignment  of  twenty-two  errors,  so  many  of 
which  as  are  argued  by  counsel  in  the  briefe  and  are  deemed 
necessary  will  be  considered. 

The  first  error  presented  and  argued  in  the  brief  of 
counsel  is,  '^  That  the  trial  court  erred  in  overruling  the 
objection  of  defendants  to  the  admission  of  any  evidence 
upon  the  trial  against  the  answering  defendants.''  This 
objection  was  rightly  overruled.  The  petition  does  con- 
tain a  cause  of  action  against  the  answering  defendants. 
Meeker,  as  sheriff  of  the  county,  had  a  warrant  in  his 
possession,  directed  to  him,  issued  by  a  justice  of  the  peace 
of  the  county,  for  the  arrest  of  the  plaintiff  upon  a  crim- 
inal charge ;  this  warrant  was,  for  aught  that  appears,  fair 
on  its  face.  It  was  the  duty  of  the  sheriff  to  arrest  said 
Aleshire,  defendant  in  said  warrant,  if  found  within  this 
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state;  it  was  not  his  duty,  nor  had  he  the  power,  to  arrest 
him  out  of  the  state.  When  he  entered  the  state  of  Kan- 
sas, his  acts  were  those  of  an  individual  without  either  the 
virtue  of  office  or  the  color  of  office,  and  yet  there  is  a 
sense  in  which  his  acts,  in  the  state  of  Kansas,  are  binding 
upon  his  sureties  as  sheriff.  If  while  in  that  state  he 
used  either  force  or  fraud  upon  Aleshire,  by  which  he 
brought  him  acro&s  the  dividing  line  into  this  state,  and 
there  held  him  in  custody,  as  charged  in  the  petition,  so 
much  of  that  act  as  was  committed  in  this  state  was  done 
virtute  officii;  and  if  wrongful,  and  to  the  prejudice  of  the 
plaintiff,  the  defendants  are  liable  to  him.  We  have  stated 
above  thait  had  the  sheriff  found  Al^hire  in  this  state  it 
would  have  been  his  duty  to  arrest  him  upon  the  warrant. 
But,  if  he  brought  him  within  the  limits  of  the  state,  by 
force  or  fraud,  although  he  was  in  fact  in  this  state,  he 
was  not  found  within  it,  within  the  meaning  of  the  law, 
or  the  language  of  the  warrant;  and  his  detention  under 
these  circumstances,  while  done  virtute  offieiiy  was  wrong- 
ful and  actionable,  and  within  the  contemplation  of  his 
official  bond.  The  ill^ality  of  Aleshire's  detention  and 
imprisonment  in  Nuckolls  county  springs  out  of,  and  is 
based  upon,  the  force  or  fraud,  or  both,  by  which  he  was 
brought  from  Kansas  to  this  state ;  and  it  is  in  this  sense 
that  the  acts  of  Meeker  are  binding  upon  the  sureties  on 
his  official  bond  in  Nuckolls  county.  Had  he  assaulted, 
imprisoned,  or  otherwise  wronged  Aleshire,  in  Kansas, 
but  never  brought  him  to  this  state,  he  alone  would  have 
been  liable. 

The  above  views,  I  think,  substantially  dispose  of  the 
case.  If  they  are  correct  it  follows  that  there  was  a  vast 
amount  of  irrelevant  testimony  permitted  to  go  to  the 
jury,  over  the  objections  of  the  defendants,  which  testimony 
was  highly  prejudicial  to  the  defendants.  Of  this  char- 
acter is  all  that  part  of  plaintiff's  testimony  in  relation 
to  the  condition  in  which  he  left  his  family  at  their  home 
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in  Kansaa,  the  tmonnt  of  stock  they  had  to  care  for,  the 
plans  he  had  made  for  providing  for  hia  fiunilj,  hia  stock, 
and  other  property  at  the  time  of  hia  arrest;  the  sise  and 
nnmber  of  his  family  at  the  time  of  hia  arrest,  and  their 
age  and  condition.  Also  that,  in  relation  to  where  plaintiff 
went  after  he  was  diachai^ed  from  custody,  how  long  he 
stayed  there,  and  for  what  purpose;  his  necessary  ex- 
penses for  board  and  travel  after  he  was  disohaiged,  the 
work  he  resumed  after  his  return  to  Kansas,  and  the  busi- 
ness he  was  engaged  in  at  the  time  of  his  arrest;  that  the 
&ot  of  his  arrest  became  noised  about  in  the  neighbor- 
hood where  he  lived ;  that  he  lives  in  the  same  neighbor- 
hood yet ;  and  the  fact  that  his  arrest  became  known  to 
bis  friends  in  other  states.  None  of  this  testimony  was 
admissible  as  against  the  answering  defendants,  even  if 
it  would  have  been  as  against  Meeker,  which  is  doubt- 
ful; it  was  all  admitted  over  defendants'  olgeotions  and 
must  be  presumed  to  have  contributed  largely  to  swdl  the 
verdict 

The  testimony  of  the  plaintiff  is  dear  that  he  was  ar- 
rested by  Meeker  in  Kansas,  under  the  pretense  that  he 
had  taken  a  requisition  to  the  governor  of  Kansas,  upon 
which  a  warrant  had  been  iasued  for  the  arrest  and  extra- 
dition of  Aleshire  as  a  fugitive  from  justice.  And  it  is  ad- 
mitted in  the  answer,  that  there  was  no  su<di  requsition.  It 
therefore  follows  that  Meeker,  by  fraud,  induced  Aleshire 
to  submit  to  arrest  by  him  in  Kansas,  and  by  this  means 
got  him  into  this  state,  where  he  held  him  in  prison  by 
virtue  of  his  office  and  the  warrant  which  he  held ;  yet, 
nevertheless,  wrongfully  and  unlawfully,  by  reason  of  the 
wrongful  and  fraudulent  means  resorted  to  to  bring  him 
within  the  reach  of  the  office  and  warrant  of  Meeker. 

As  above  stated,  so  much  of  the  imprisonment  of  the 
plaintiff  as  took  place  within  Uiis  state  was  for  the  reasons 
above  stated,  in  violation  of  the  official  bond  of  Meeker  as 
sheriff,  being  wrongful,  yet  done  by  virtue  of  his  office,  and 
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for  the  damages  directly  resulting  therefirom  the  answering 
defiandants  are  liable. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings^  unless  the  defend- 
ant shall,  within  fortj  days  from  this  date,  make  and  file 
in  this  court  a  remittitur .  in  said  cause  in  the  sum  of  two 
thousand  dollars,  of  the  date  of  the  judgment  in  the  district 
court ;  but  that  in  case  sudi  remittitur  is  made  and  filed 
within  the  time  limited,  said  judgment  is  affirmed. 

Judgment  aooobdinglt. 
The  other  judges  concur. 


WnxiAH  C.  Gbifftth  y.  James  Woolwobth. 

[FiLBD  Febbuabt  18,  1880.] 

1.  General  Denial:    Affibmatiys   Pboov   Not   Adhissibls 

Undbb.  Where  the  answer  ia  a  general  denial,  the  lesne  pre- 
■ented  hy  the  pleadings  is  the  troth  of  the  allegations  of  the 
petition.  Under  ench  an  iasne  afBrmatiye  proof  in  &Tor  of  the 
defendant  cannot  he  reoeiyed,  and  an  inetraction  enhmittingsaoh 
proof  to  the  consideration  of  the  jary  is  erroneons. 

2.  Beal  Estate  Agents :  Contbaot  of  Emflotmbnt.    Where  a 

landowner  employs  an  agent  to  procare  a  parchaeer  for  his  real 
estate  upon  certain  terms  and  omditiona,  the  contract  of  employ- 
ment need  not  he  in  writing. 

3. : .    Upon  the  facts  prored,  Aeld,  that  the  plaintiff 

had  performed  the  contract  on  his  part  and  was  entitled  to  re- 
ooTer. 

Erbor  to  the  district  court  for  Lancaster  county.    Tried 
below  before  Field,  J. 

Charles  0.  Whedon,  for  plaintiff  in  error,  cited :  A.  Jt 
N.  B.  Co.  V.  Washburn,  5  Neb.,  117 ;  Peet  v.  (/Brien,  Id., 
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362 ;  B.A  M.  R.  Co.  v.  Lancaster  Oouvty,  7  Id.,  37 ; 
Jones  V,  Seward  County,  10  Id.,  161 ;  Phcenix  Ins,  Co.  v. 
Bamd,  16  Id.,  90;  Lloyd  t?.  MaUhews,  61  N.  Y.,  124; 
Fox  V.  Rouse,  47  Mich.,  668. 

Harwooodf  Ames  &  Kelly^  contra,  cited :  Mecbem  on 
Agency,  sec.  616,  and  citations  to  note  2;  Ahem  v.  Baker, 
34  Minn.,  98 ;    Vreeland  v.  Vetterlein,  33  N.  J.  L.,  247 ;  1 

Parsons  on  Contracts,  71. 

« 

Maxwell,  J. 

This  is  an  action  to  recover  oommissions  for  procaringa 
purchaser  for  the  real  estate  of  the  defendant. 

It  is  alleged  in  the  petition  that  ''on  or  abont  the  month 
of  February  or  March,  1887,  the  defendant  employed  the 
plaintiff  to  find  a  purchaser  for  and  to  sell  for  the  defend- 
ant the  east  half  of  the  northwest  quarter  of  section  35, 
town  11,  range  6  east,  in  Lancaster  county,  at  a  price  and 
upon  terms  stated  and  fixed  by  defendant,  and  agreed  to 
pay  the  plaintiff  for  his  service,  and  as  his  compensation 
for  finding  such  purchaser  and  making  said  sale,  the  sum 
of  ?600. 

"About  the  22d  of  April,  1887,  this  plaintiff  found  a 
purchaser,  and  sold  to  him  for  defendant  the  said  premises 
at  the  price  and  upon  the  terms  stated  and  fixed  by  the  de- 
fendant, and  thereupon  the  defendant  became  indebted  to 
the  plaintiff  in  the  said  sum  of  $600  for  his  services  in  and 
about  finding  such  purchaser  and  making  said  sale,  and 
there  is  now  due  to  the  plaintiff  from  the  defendant  for 
such  services  and  as  his  compensation  for  his  services  the 
sum  of  $600,  with  interest  thereon  from  the  23d  of  April, 
1887.'' 

To  this  petition  the  defendant  answered  as  follows: 

"  Conies  now  the  above  named  defendant  and  for  answer 
to  the  plaintiff's  petition  herein  denies  each  and  every  alle- 
gation therein  contained. 
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^*  Second — And  for  a  further  and  second  defense  said  de- 
fendant allies  that  the  pretended  contract^  alleged  by  the 
plaintiff  to  have  been  made^  was  not  made^  executed,  or  de- 
livered in  writing,  nor  any  memorandum  thereof  was  ever 
made  or  signed  by  this  defendant,  nor  yet  by  any  one  for 
him  at  any  time  by  this  defendant  thereunto  in  writing,  or 
otherwise  authorized  by  this  defendant/^ 

The  plaintiff  demurred  to  the  second  count  of  the  an- 
swer, but  the  demurrer  was  overruled  and  a  reply  was  then 
filed. 

The  overruliog  of  the  demurrer  is  now  assigned  for  er- 
ror. 

The  demurrer  should  have  been  sustained.  The  allega- 
tions of  the  petition  are  that ''  the  defendant  employed  the 
plaintiff  to  find  a  purchaser''  for  the  real  estate  described 
in  the  petition  upon  certain  terms  and  conditions,  and  that 
he  found  such  purchaser,  etc.  Such  a  contract  need  not  be 
in  writing. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  for 
the  defendant,  and  a  motion  for  a  new  trial  having  been 
overruled  judgment  was  entered  on  the  verdict  and  the  ac- 
tion dismissed. 

The  testimony  tends  to  show  that  one  Van  Horn  was 
the  agent  of  the  defendant,  and  that  the  defendant  owned 
a  section  of  land  in  Lancaster  county;  that  Van  Horn  re- 
quested the  plaintiff  to  find  a  purchaser  for  the  land ;  that 
the  plaintiff  found  a  purchaser  for  a  quarter  section  thereof, 
and  Van  Horn,  for  the  defendant,  paid  the  plaintiff  $200 
for  selling  that  quarter.  Van  Horn  then  requested  the 
plaintiff  to  find  a  purchaser  for  the  other  three  quarter 
sections  for  a  stipulated  price  and  upon  certain  terms,  and 
promised  him  $200  as  commission  for  each  of  said  quar- 
ter sections  if  sold. 

The  following  letter  was  introduced  in  evidence : 

"  MoNROEViLLE,  Ohio,  February  27,  1887. 
^  Mr.   W.  a  Qriffiih:  Dear  Sib— Tours  of  the  24th 
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reoeiyed.     We  would  prefer  that  tbe  notes  sbocdd  ran  the 
fbll  time. 

<'I  will  be  at  Ltnooln  flie  lest  of  this  week  or  first  of 
next  and  will  bring  the  deed*  The  notes  and  mortgage  can 
be  made  there  if  yon  oondude  to  have  them  made.  As  to 
selling  the  a  I  8.  E.  i  for  $40  per  acre,  I  don't  think  we 
would  sell  at  those  figures.  We  will  close  out  the  section 
at  |60  per  aoe  on  same  terms  as  given  on  8.  W.  quarter. 
I  consider  the  south  ^  of  the  S.  E.  ^  the  best  80  acres  in 
the  section  and  worth  the  most  money.  If  you  can  dose 
oat  the  whole  section  at  the  price  named  we  will  give  you 
$300  in  addition  to  the  amount  agreed  upon  for  selling  the 
quarter  you  have  sold.  You  can  sell  in  ^  sections,  but  fitr 
the  S.  E.  ^  we  should  want  $60  per  acre  if  sold  separate. 
"Yours  truly,  W.  H.  Van  Horn.'' 

The  testimony  also  tends  to  show  that  the  plaintiff  did 
find  a  purchaser  for  the  land  in  question  for  the  price  and 
upon  the  terms  and  conditions  mentioned.  He  thereupon 
telegraphed  to  Van  Horn  that  he  had  found  a  purchaser  for 
the  land  on  the  terms  stated.  To  this  he  received  a  reply 
as  follows : 

"Toolate;  sold  several  days  ago.    Wait  until  get  letter." 

Griffith  also  wrote  to  him  as  follows : 

"Lincoln,  Neb.,  April  28,  1887. 
"  Mr.  TF.  H.  Van  Horn:  Deab  Sir— I  went  to  the 
records  yesterday  to  see  if  there  was  anything  of  record 
there  to  show  that  the  land  (f  of  35, 11,  6)  had  been  sold. 
Nothing  appearing  there  I  made  the  contract  for  the  sale 
of  the  land  and  they  paid  me  $500  cash  in  hand  and  ars 
to  pay  $7,500  as  soon  as  deed  is  executed,  and  the  balance 
in  five  equal  annual  payments  with  interest  at  8  per  cent 
per  annum.  The  parties  to  whom  I  sold  recorded  thdr 
contract  and  are  quite  anxious  to  have  the  deed  executed* 
The  parties  to  whom  I  sold  are,  W.  J.  Flemming,  J.  F. 
Hutchins  and  Ephraim  E.  Myers.    These  are  the  names 


YoL.  28]         JANUARY  TERM,  1890.  719 


OrUAth  y.  Woolwoitli. 


to  be  pot  into  the  deed.    Will  70a  be  out  or  will  70a  send 
the  deed  to  bank  to  be  delivered  t   I  think  017  sale  is  the 
one  70a  shonld  recognize,  inasmuch  as  it  is  made  8trictl7  on 
700r  terms  and  id  first  of  record. 
'^  Hoping  70U  will  stand  b7  m7  sale, 

"  I  am,  70Ur8  ver7  trul7, 

W.  C.  Gbifpth." 

The  answer  of  Van  Horn  is  as  follows : 

*^  MoNHOEYiLLE,  Ohio,  April  23, 1887. 

*'W.  C.  OrijffUh:  Deab  Sib — ^Your  tel^ram  received 
last  evening  and  a  repl7  sent.  Now,  the  facts  are,  I  had 
a  telegram  some  foar'da7S  ago,  before  70urs  came,  from 
Sherwin,  Sherwin  &  Co.,  that  the  480  acres  were  sold  b7 
them,  and  that  the7  had  written  fnll  particulars.  I  received 
their  letter  Thuraday  evening  of  thU  week  and  answered 
it  7e8terda7,  but  did  not  confirm  the  sale.  I  refused  to  do 
so  for  reasons  given  them,  until  Mr.  Woolworth  and  m7self 
were  there,  which  will  be  the  last  of  next  week.  There  is 
something  given  in  the  terms  b7  them  that  we  will  not 
sanction,  as  the7  had  no  instructions  to  give  an7  such 
terms.  You  had  better  hold  to  70ur  sale  until  we  come, 
and  of  course  we  will  take  the  one  that  pa7s  the  most 
mone7  down.  We  wish  to  reinvest  all  the  mone7  we  get 
for  property  sold,  and  of  course  the  more  cash  we  get  in 
a  trade  the  more  we  will  have  to  reinvest.  Sherwin's  trade 
pa7S  $2,600  cash,  $2,600  in  60  da7s,  $3,000  in  90  da7S, 
and  the  balance  in  1,  2,  3,  4,  and  6  7ears.  Of  course  70U 
know  whether  7our  terms  are  better  for  us  than  these, 
which  I  presume  ihe7  are. 

''  I  shall  leave  home  Monda7  morning  for  Chicago  and 
Lincoln.  Intend  to  stop  in  C.  about  three  days  and  get 
into  Lincoln  next  week,  Thursda7  or  Friday.  Mr.  Wool- 
worth  and  wife  are  coming  there  from  Hot  Springs,  Arkansas, 
and  he  will  probably  be  there  b7  the  same  time.  If  7our 
party  wants  the  land  bad  enough  to  wait  until  we  come. 
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the  chanoe  is  that  he  or  they  will  get.     The  Sherwin  parties 
must  paj  }  down  to  take  it,  which  they  do  not  offer  now. 
''  This  is  confidential. 

"  Yours  truly,  W.  H.  Van  Hobh.** 

There  are  other  letters  in  thq  record  tending  to  show  the 
liability  of  the  defendant  to  the  plaintiff,  to  which  it  is 
unnecessary  to  refer.  The  issue  made  by  the  pleadings  in 
this  case  is  simply  whether  or  not  the  defendant  had 
employed  the  plaintiff  to  find  a  purchaser  for  his  lands 
upon  certain  terms  and  conditions,  and  whether,  in  fact,  he 
had  found  such  purchaser.  In  other  words,  a  denial  puts 
in  issue  the  all^ations  of  the  petition. 

Under  such  an  issue  no  affirmative  matter  in  defense 
can  be  shown;  yet  we  find  a  large  amount  of  evidence 
offered  on  behalf  of  the  defendant,  of  an  affirmative  charac- 
ter, and  not  properly  admissible,  and  the  court  gave  the 
following  instructions : 

^' If  you  find  from  the  evidence  that  the  defendant  did 
employ  the  plaintiff  to  make  the  sale  of  said  premises,  and 
that  the  plaintiff  made  no  sale  of  said  premises  until  after 
the  defendant  had  sold  said  premises  to  other  parties,  and 
had  so  notified  the  plaintiff,  or  the  knowledge  of  said  fad 
had  become  known  to  the  plaintiff  before  making  a  sale  of 
said  premises,  then  your  verdict  should  be  for  the  defendant" 

The  giving  of  this  was  dearly  erroneous.  If  the  defexl- 
ant  desires  to  raise  an  issue  as  to  a  sale  by  another  party  he 
roust  plead  such  facts,  and  cannot  try  that  issue  under  a 
general  denial. 

In  the  defendant's  brief  it  is  claimed  that  the  plaintiff's 
agency  terminated  on  a  sale  by  another  party.  It  is  suffi- 
cient to  say  that  no  such  sale  is  shown  and  that  the  tel^ram 
of  Van  Horn  asserting  that  such  sale  had  taken  place  was 
a  mistake.  Neither  had  the  plaintiff's  agency  terminated, 
as  Van  Horn  says  to  the  plaintiff  iti  his  letter:  ''If  your 
party  wants  the  land  bad  enough  to  wait  until  we  come 
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the  chanoe  is  that  he  or  they  will  get  it."  This  was  a  recogni- 
tion of  the  continuing  character  of  his  agency. 

The  testimony  tends  to  show  that  the  plaintiff  fiilly  per- 
formed all  the  terms  of  the  contract  by  him  to  be  performed, 
and  that  the  defendant,  sometime  after  the  sale  in  question, 
but  while  holding  onto  it  in  case  he  could  do  no  better, 
sold  the  land  in  controversy  for  about  $1,000  more  than 
he  had  authorized  the  plaintiff  to  sell  it  for.  This,  how- 
ever, will  not  relieve  him  from  liability  to  the  plaintiff. 
On  the  proof  before  us  he  is  entitled  to  recover. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reyebsed  and  remanded. 

The  other  judges  concur. 


Pabib  R.  Hiatt  y.  Moses  P.  Kinkaid. 

[FlLXD  FlBBUAXT  18,  1890.] 

1.  MalioiouB  Froaeoution:  Pbobable  Caxtsb:  Damaoxs. 
One  A.,  having  no  grounds  on  which  to  form  a  belief  of  the 
gailt  of  the  accosed,  charged  in  a  complaint  under  oath  before  a 
Justice  of  the  peace  that  certain  drafts  belonging  to  him,  amount- 
ing to  13,6*27.19,  were  by  **aome  person  feloniously  taken  and 
carried  away,'*  and  that  he  **  verily  believes  that  said  property 
is  now  concealed  by  P.  B.  H.  on  his  person  in  his  dwelling  house 
in  which  he  resides,  he  knowing  said  property  to  have  been  stolen, '' 
there  being  no  proof  that  the  drafts  were  stolen  or  that  the  affi- 
ant had  reason  to  so  believe.  A  search  warrant  was  issued  and 
served  on  H.,  and  the  drafts  in  question  produced,  whereupon  a 
writ  of  replevin  issued  at  the  instance  of  A.  was  levied  thereon, 
and  the  criminal  proceedings  were  thereupon  dropped.  In  an 
action  by  H.  against  A.  for  malicious  prosecution.  Add,  that  H. 
was  entitled  to  recover  damages,  the  amount  being  a  questioii 
for  the  jury. 

46 
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2.  A  Verdict  not  hATing  evidHioe  to  Mutoin  it  on  »  material  point 
will  be  set  aside. 

Erbob  to  the  distriot  ooart  for  Antelope  coimfy.  Tried 
below  before  Powers,  J. 

0.  A.  WUliafMf  and  O.  P.  Miuon,  for  plaintiff  in  eiror. 
N.  D.  JaekBOUf  and  AUen  BobvMon  ic  Reed,  contra. 

Maxwell,  J. 

This  action  was  brought  in  the  district  oonrt  of  Antelope 
oounty  by  the  plaintiff  against  the  defendant,  upon  two 
eauses  of  action:  First,  for  alleged  malicious  prosecution; 
and,  second,  for  the  alleged  conversion  of  certain  drafts 
which  it  is  claimed  the  defendant  wrongfully  converted  to 
his  own  use. 

The  answer  of  the  defendant  b  very  long,  but  sets  out 
in  detail  his  version  of  the  case,  and  that  portion  of  it  re- 
lating to  the  contract,  drafts,  eta,  is  as  follows: 

'*  Defendant  admits  obtaining  the  checks  mentioned  in 
plaintiff's  petition,  not  in  the  precise  manner  stated,  but  in 
the  manner  hereinafter  stated,  and  avers  that  he  was,  at 
the  time  of  so  obtaining  said  drafta  or  checks,  the  sole 
owner  of  them,  and  was  entitled  to  the  possession  of  the 
eame,  and  the  possession  by  plaintiff  of  said  checks  or 
drafts  was  unlawful,  and  plaintiff  came  in  possession  of 
said  checks  or  drafts  of  defendant  in  the  dishonest,  fraudu- 
lent, and  felonious  manner,  to-wit : 

«  Early  in  the  summer  of  1883  plaintiff  induced  defend- 
ant to  make  plaintiff  his  (defendant's)  agent  to  buy  cattle 
for  him,  and  allow  him  to  feed  and  fatten  the  cattle  for  him, 
whereby  it  was  agreed  by  the  parties,  plaintiff  and  defend- 
ant herein,  that  the  defendant  was  to  have  plaintiff,  as  his 
agent,  buy  about  seventy-four  head  of  extra  fine  steers,  the 
same  to  be  three  and  four  years  old,  except  a  few  extra  two- 
year  old  steers  might  be  bought 
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''Plaintiff  was  to  perform  the  labor  and  devote  the  time 
necessary  to  baying  and  gathering  said  cattle,  and  to  bear 
the  expenses  other  than  the  cost  price  incident  thereto,  and 
was  thereafter  the  collecting  of  the  cattle  at  his  home  in 
Wheeler  county,  in  this  state,  in  the  summer  of  1883,  to 
graze,  feed,  and  fatten  said  steers,  and  make  them  fine  beef 
cattle,  ready  for  the  market  by  the  1st  day  of  June,  1884, 
and  plaintiff  was  to  feed  said  cattle  corn  and  other  food 
necessary  to  be  used  in  fattening  the  same,  and  bear  all  ex- 
penses incident  thereto,  and  to  account  to  defendant,  in 
money,  for  all  cattle  lost  by  him,  and  on  the  1st  day  of 
June,  1884,  defendant  was  to  sell  said  cattle,  and  aft^er  he 
had  first  taken  from  the  proceeds  of  said  sale  the  original 
purchase  price  thereof,  and  a  profit  of  36  per  cent,  the  bal- 
ance of  the  proceeds  of  the  sale  of  said  cattle  should  be 
given  to  the  plaintiff  herein  in  consideration  of  his  services 
and  expenses  hereinbefore  mentioned.  In  pursuance  of 
said  contract  defendant,  by  plaintiff,  his  agent,  bought  about 
seventy-six  head  of  cattle  and  delivered  them  to  the  plaint- 
iff to  fatten,  as  above  stated,  which  plaintiff  undertook  to 
do,  but  performed  the  same  only  partially. 

'^During  the  winter  of  1883  and  '84,  in  about  the  month 
of  December,  1883,  plaintiff  failed  to  furnish  the  necessary 
food  for  said  cattle,  as  he  had  agreed  to  do,  and  asked  de- 
fendant to  furnish  food  to  feed  said  cattle  until  about  June, 
1884;  whereupon  it  was  then  and  there  further  agreed  by 
and  between  plaintiff  and  defendant  that  defendant  would 
famish  sufficient  com  to  feed  or  fatten  said  cattle;  that 
when  said  cattle  were  sold  by  him,  in  addition  to  his  first 
taking  from  the  proceeds  of  said  sale  the  original  price  of 
said  cattle  and  the  profits  thereon  aforesaid,  he  would  also 
take,  before  plaintiff  should  have  a  part  of  said  proceeds, 
the  cost  price  of  said  com  or  said  food  so  furnished  by  him, 
the  said  defendant,  to  fatten  said  cattle,  together  with  the 
amount  of  two  promissory  notes,  of  which  the  following 
are  copies,  to-wit : 
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"$50.  O'Neill,  Neb.,  Nov.  20, 1883. 

"One  daj  after  date,  for  value  received,  I  promise  to 
pay  to  the  order  of  M.  P.  Kinkaid,  $50,  payable  at  Holt 
County  Bank,  O'Neill,  Neb.,  with  interest  at  10  per  cent 
per  annum. 

«  P.  O.,  Clearwater,  Neb. 

"  Paris  R.  Hiatt  and  Wife.^' 

"$100.  O'Neill,  Neb.,  Nov.  26, 1883. 

"  One  day  after  date,  I  promise  to  pay  to  the  order  of 
M.  P.  Kinkaid,  $100,  payable  at  Holt  County  Bank, 
O'Neill,  Neb.,  with  interest  at  10  per  cent  per  annum. 

"P.  O.,  Clearwater.     (No.  66.) 

"P.  R.  Hdltt  and  Wipe." 

"  Said  notes  having  been  given  to  defendant  by  plaintiff 
for  money  borrowed,  to  be  used  in  buying  grain  for  said 
cattle,  it  then  and  there  at  the  time  of  making  said  latter 
agreement  having  been  agreed  by  plaintiff  and  defendant 
that  the  amounts  of  money  for  which  said  notes  had  been 
given  should  be  considered  as  having  been  directly  invested 
by  defendant  in  corn  to  be  fed  to  said  cattle  in  the  same 
manner  and  upon  the  same  terms  and  conditions  that  he 
should,  and  was  then  and  there  about  to,  undertake  to  fur- 
nish corn  to  feed  said  cattle. 

''In  pursuance  of  said  second  agreement,  defendant 
furnished  corn  to  feed  said  cattle,  which  cost  him  at  the 
market  price  and  was  worth  $500.  The  original  oost  price 
of  said  cattle  to  defendant  was  (2,540,  or  about  that  amount, 
and  the  cost  of  the  corn  so  purchased  by  defendant  was 
$730,  with  amounts  said  notes  represent,  and  on  the  first  of 
June,  1884,  the  day  upon  which  said  cattle  were  by  agree- 
ment of  plaintiff  and  defendant  herein  to  be  sold.  The 
interest  of  defendant  in  said  cattle  was  the  value  of  the 
same  to  the  extent  of  $4,159,  and  the  interest  of  the  plaint- 
iff insaid  cattle  was  the  value  of  the  same  less  $4,159,  whidi 
interest  of  plaintiff  was  secondary,  conditional,  and  sulgect 
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to  the  interest  of  defendant  to  be  first  realized  as  above 
set  forth,  and  to  the  absolute  exclusion,  if  necessary,  of  any 
interest  of  plaintiff. 

"On  or  about  the  25th  day  of  May,  1884,  the  defend- 
ant, being  the  owner  of  said  cattle,  with  the  qualifications 
above  mentioned,  of  the  conditional  interest  of  the  plaintiff, 
and  the  plaintiff,  designing  and  contriving  to  wrong  and 
defraud  the  defendant,  did  unlawfully  and  wrongfully  take 
seventy  head  of  said  cattle  and  convert  the  same  to  his  own 
use  and  did  embezzle  the  same  for  that,  without  the  knowl- 
edge or  consent  of  defendant. 

"  Plaintiff  shipped  seventy  head  of  said  cattle  to  the  city 
of  Chicago  a^d  sold  the  same  and  received  for  same  sum 
of  $3,627.19  and  plaintiff  received  as  part  payment  of  the 
above  mentioned  price  of  said  cattle  so  sold  by  him  the 
three  checks  or  drafts  referred  to  in  his  petition.  Said 
defendant  being  financially  irresponsible,  and  defendant 
knowing  this  and  well  knowing  that  a  judgment  against 
him  for  the  amount  of  the  value  of  defendant's  interests  in 
said  cattle  would  be  unavailing  to  protect  himself  against 
an  entire  loss  of  said  investment,  on  the  29th  of  May,  1884, 
at  the  village  of  O'Neill,  Neb.,  did  ratify  the  sale  of  said 
cattle  by  plaintiff;  and  by  reason  of  the  fact  that  de- 
fendant was  the  exclusive  owner  of  said  stock  to  the  extent 
of  $4,159  and  that  plaintiff  had  realized  a  smaller  amount 
for  the  same  than  defendant's  interest  therein,  and  that 
said  plaintiff  had  previously  converted  the  other  six  head 
of  cattle  belonging  to  the  defendant  to  his  own  use  and 
never  accounted  to  defendant  for  same  (as  hereinafter  set 
forth),  the  defendant  then  and  there  thereby  became  the  sole 
and  exclusive  owner  of  said  checks  or  draft;s  referred  to  in 
said  petition,  the  same  then  and  there  being  in  the  pos- 
session of  the  plaintiff. 

"On  the  29th  of  May,  1884,  at  and  in  the  county  of 
Holt,  aforesaid,  defendant  then  and  there  being  the  ex- 
dnsive  owner  of  said  drafts  or  checks  and  entitled  to  the 
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immediate  possession  of  the  same  and  plaintifiP  then  and 
there  being  wrongfully  and  unlawfully  in  the  possession  of 
the  same,  the  defendant  demanded  of  plaintiff  that  he  de- 
liver up  to  him  said  checks  or  drafts,  which  the  plaintiff 
refused  to  do  and  ran  away ;  whereupon  the  defendant  then 
and  there  immediately  swore  out  a  search  warrant  and 
placed  the  same  in  the  hands  of  the  sheriff,  the  following, 
as  to  words,  figures,  writing,  print,  and  erasures,  being  a 
foj^  aimile  of  the  complaint  upon  which  said  search  warrant 
was  issued,  to- wit : 

*'Thb  State  of  Neb.,  Holt  Oo.: 

<<<The  complaint  of  M.  P.  Kinkaid,  of  |aid  oounty, 
made  before  me,  John  P.  O'Donnell,  a  justice  of  the  peace 
in  and  for  said  county,  who,  being  first  duly  sworn,  de- 
poses and  says:  That  on  or  about  the  29th  day  of  May, 
1884,  in  said  county,  the  following  described  property  of 
M.  P.  Kinkaid,  to-wit,  checks  and  drafts  made  payable  to 
the  order  of  Hiatt  and  Kinkaid,  drawn  by  firms  in  Chicago, 
111.,  amounting  to  $3,627.19,  or  about  that  amount,  that 
said  property  belongs  to  affiant,  M.  P.  Kinkaid,  was  by 
some  person  feloniously  taken  and  carried  away  from  said 
(yNeill  City,  in  said  county.  Affiant  further  says  that  he 
verily  believes  that  said  property  is  now  concealed  by  P. 
B.  Hiatt  in  his  dwelling  house  in  which  he  resides,  he 
knowing  said  property  to  have  been  stolen.' '' 

It  is  unnecessary  to  notice  the  reply. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  for 
the  defendant,  upon  which  judgment  was  rendered. 

A  large  number  of  errors  are  assigned,  the  more  impor- 
tant of  which  will  be  noticed  in  their  order. 

The  original  contract  of  the  parties  is  contained  in  the 
following  letters: 

*^Mr,  Emkaid:  Sir — ^Yours  of  the  2d  and  7th  just  re- 
ceived. In  reply  I  will  say  that  we  need  a  contract  or 
bargain  signed  by  both  of  us.     I  am  ready  for  business  as 
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80011  as  yon  make  oat  joar  papers  authorizing  me  to  buy 
as  your  agent  for  such  part  of  the  profits  as  is  named — ^all 
profits  above  35  per  cent  in  figures;  steers  kept  one  year 
and  sold  fet.  Yours  truly,         Paris  R.  Hiatt." 

"O'Neill  City,  Neb.,  6-28-'83. 

"P.  B.  HiaUy  Esq. :  Dear  Sir — Unexpectedly  I  was 
away  from  home  all  of  last  week  but  one  day,  which  oir- 
oamstance  prevented  my  sending  to  begin  with  as  I  had 
written  to  do.  I  sent  you,  by  mail,  a  check  book  and  some 
blank  bills  of  sale.  Take  a  bill  of  sale  for  each  lot  that  you 
buy,  and  send  them  to  me  as  it  becomes  convenient.  My 
understanding  now  is  that  you  buy,  take  care  of  and  fatten 
the  cattle,  pay  all  damages  caused  by  cattle  trespassing 
npon  the  property  of  others,  and  that  I  pay  you  for  the 
same  all  profits  to  me  over  and  above  35  per  cent  net  profit. 
With  this  understanding  you  may  begin  to  buy  and  check 
out  funds,  and  to  pay  for  the  same  as  you  buy. 

''Return  this  sheet  to  me  by  return  mail,  signifying 
your  acceptance  of  these  terms.  The  cattle  are  to  be  ready 
for  the  market  by  about  June  1, 1884,  but  may  be  sold  pre- 
vionsly  if  the  prospects  seem  to  demand  it  for  our  mutual 
interests.  Write  your  acceptance  herein  and  return  it  by 
return  mail.  Yours  truly,  M.  P.  Kinkaid," 

The  letter  or  postal  card,  and  to  which  the  above  letter  is 
an  answer,  was  written  in  May,  1883  but  the  exact  date 
does  not  apear.  They  together  constitute  the  contract  in 
this  case. 

In  order  to  understand  this  proposition  and  answer  fully 
it  is  necessary  to  consider  some  of  the  correspondence  lead- 
ing up  to  it  and  in  connection  therewith. 

In  April,  1883,  Hiatt  sent  to  the  defendant  the  follow- 
ing letter : 

"  Clearwater,  Neb.,  4/3/83. 

"  Jf.  P.  Kinkaid:  Sir — I  would  much  to  buy 

cattle •     This  year  will  buy  the  in  your 
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name  and  give  you  secarify  that  will  insure  you  against 
all  losses  that  might  occur  from  depreciation  or  poor  jadg^ 
ment  in  buying^  or  anything  else  which  might  causealoaSy 
for  all  profits  over  35%  of  the  money  used;  or,  if  yoa 
rather,  I  will  give  }  the  profits,  which,  no  doubt,  would 
make  you  100%,  but  I  would  not  insure;  but  I  think  that  I 
can  buy  and  sell  several  lots  of  cattle  during  the  year  which 
would  be  very  profitable  to  both  of  us  and  would  rather 
do  so.  I  have  found  out  where  I  can  buy  so  as  to  make 
76%  between  now  and  July  without  much  risk,  if  any. 

''If  you  would  like  in  any  shape,  please  state  me  the 
particulars,  or,  if  you  would  like  to  see  me,  the  man  that  is 
intending  to  make  us  the  loans  on  real  estate  lives  at  Al- 
bion ;  I  think  that  he  will  get  it  fixed  soon  and  then  we 
can  pay  you  the  balance.  Many  thanks  to  you  tor  past 
favors.  You  will  have  all  our  good  wishes  and  it  will  do 
jou  no  harm  and  all  the  good  it  can. 

"  Yours  truly,        Pabib  R.  Hiatt. 

•' Es.'* 

The  loans  referred  to  relate  to  debts  apparently  fleoored 
by  chattel  mortgage  which  the  plaintiff  was  owing  the  de- 
fendant prior  to  the  transaction  in  suit.  In  answer  to  the 
above  letter  the  defendant  wrote  as  follows : 

"  Pant  R.  HiaU :  Dear  Sir— Yours  of  the  10th  be- 
fore me  and  I  enclose  thereof  a  written  contract  signed  by 
me,  which,  if  it  suits  you,  you  may  sign  and  copy  and  re- 
turn it  to  me  or  you  need  not  copy  it  and  I  will  copy  it^ 
sign  the  copy  and  send  it  to  you.  Your  first  offer  was  to 
allow  me  $1,200  for  the  use  of  $2,400,  or  50%  for  the  use 
of  my  money ;  you  next  wrote  you  would  insure  me  35% 
or  give  me  ^  of  the  profits,  whichever  I  choose,  that  the 
latter  might  make  me  100%. 

''I  prefer  to  go  into  the  matter  as  a  speculator  rather 
than  as  a  money  loaner  and  have  written  up  the  contract 
to  have  ^  of  the  profits ;  you  are  better  posted  on  what  is 
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customary  than  I,  and  know  better  whether  this  is  fair — at 
any  rate  this  is  your  offer. 

"  Yours  truly,        M.  P.  Kinkaid. 

'*  P.  S. — What  kind  do  you  expect  that  you  will  buy, 
mostly  two  or  three  years  old?  Write  at  once,  as  I  want 
to  go  away  on  business.'^ 

This  proposed  contract  was  returned  by  Hiatt  without 
his  signature. 

There  is  also  a  letter  as  follows: 

"Augusts,  1883. 

"P.  R,  Hiatt,  Esq.,  Clearwater:  Dear  Sir — ^Your  card 
is  before  me.  I  meant  you  to  understand  when  I  met  you 
at  Clearwater,  not  to  buy  any  more  cattle  at  this  time,  but 
it  seems  that  you  did  not  so  understand  me.  Buy  no  more 
until  again  authorized  to  do  so.  I  instructed  the  bank 
several  days  ago  that  no  more  checks  would  be  sent  in,  but 
will  have  them  pay  this  one  for  $35.  If  Warner  has  not 
accepted  the  check  now  he  need  not  accept  it  at  all.  He 
has  no  right  to  hold  a  check  several  weeks  and  speculate 
on  prices. 

"I  want  no  more  cattle  now  at  any  price  and  will  buy 
no  more  until  prices  have  become  settled.  The  best  judges 
say  that  prices  have  declined  fully  one-third. 

'^Acknowledge  receipt  of  this  and  oblige, 

"Yours  truly,        M.  P.  Kinkaid.'' 

Also  a  receipt  dated  8-19-'83,  as  follows: 

"O'Neill,  Holt  Co.,  Neb.,  8-19-^83. 

"  Received  back  from  Paris  R.  Hiatt  one  certified  check 
for  $205,  of  Holt  Co.  Bank,  signed  by  M.  P.  Kinkaid,  the 
same  unused.  M.  P.  Kinkaid. 

"I  hereby  release  all  claim  to  one  pony,  branded  O.  K. 
on  left  hip,  to  P.  R.  Hiatt,  in  consideration  of  $75  hand 
paid,  August  19, 1883.  M.  P.  Kinkaid.'' 

Also  the  following  letters  from  the  plaintiff: 
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"  Clearwateb,  Neb.,  4-27-'83. 
"jHbn.  M.  P.  Einhaid :  Deab  Sib — ^Yours  of  22d  and 
23d  received.     In  reply  say  that  I  don't  think  but  what  I 
can  get  plenty  of  2  at  |25  and  3  year  old  steers  at  |35  of 
a  good  quality.     About  three  weeks  back  there  has  been  a 
great  rush  for  steers,  but  it  is  over  now  to  a  great  extent, 
as  buyers  became  discouraged,  so  I  think  that  the  market 
is  weakening  considerable.     My  object  is  not  to  rush,  but 
do  considerable  hunting  around,  get  them  as  much  below  • 
the  market  as  possible.     Anything  well  bought  is  half  sold. 
Com  20c  per  bu.     I  don't  know,  but  I  think  about  the 
10th  of  May  would  be  a  good  time  to  commence  buying. 
I  can  handle  200  head  of  steers  if  you  want  to  invest  that 
much.     I  can  pay  you  what  I  am  owing  next  week  if  you 
are  anxious.  ♦    ♦  *   Yours  truly,    Pabis  R.  Hiatt." 

"Cleabwateb,  7-18-1883. 

^^JBon,  M.  P.  Emkaid:  Sib — I  have  bought  cattle  per 
bills  enclosed.  The  horse  that  I  paid  |60  for  I  put  in  on 
the  yoke  of  oxen,  and  the  bull  and  the  S  year  old  steer, 
valued  at  $175,  the  check  for  $60  finished  paying;  then 
my  horse's  back  gave  out  and  I  was  compelled  to  buy 
another  which  oost  $76,  is  more  than  worth  the  money.  I 
will  replace  soon  in  cattle  or  cash.  The  steers  that  I  have 
bought  are  extra  good  so  far,  and  I  have  got  them  for  less 
than  three  cents  per  pound.  The  cattle  up  west  are  con- 
siderable better  quality  than  they  are  east,  and  I  can  get 
them  cheaper.  I  could  have  bought  10,000  head  before 
now,  of  course,  but  it  has  been  a  downward  market  all  the 
time,  and  I  am  aiming  to  make  20^  on  the  purchase ;  I 
have  the  promise  of  about  all  that  I  want  at  figures  I  can 
stand. 

"Those  bills  of  sale  drawn  in  my  name  were  on  account 
of  the  men  wanting  their  bargain  with  me  and  would  not 
sign  any  other  way.  I  acknowledge  the  property  yours 
and  for  your  use  and  benefit,  and  only  used  my  name  for 
oonvenience.  Yours  truly,       Pabis  R.  Hiatt." 
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And  under  date  3-15-'84,  a  letter  which  concludes  as 
follows : 

''I  am  so  sorry  that  you  cannot  come  down  to  see  the 
cattle.  I  hate  to  ask  you  for  money  to  buy  com  and  carry 
on  my  business  with  the  cattle  when  you  do  not  know  how 
things  are.  I  do  not  feel  like  asking  you  to  take  my  word 
for  everything  as  you  are  doing. 

^^  Please  send  Mr.  A or  some  one  to  see  that  mat- 
ters are  all  right.  I  consider  myself  trustworthy  in  or- 
dinaty  matters,  but  this  is  certainly  something  that  I  think 
you  had  ought  to  have  attended  to  long  ago.  I  would  not 
have  trusted  any  man  on  earth  so  much  and  so  long.  I 
will  be  at  home  Monday,  17th.  Tuesday  I  have  to  go  to 
court                            Yours  truly,        P.  R.  Hiatt." 

Also  a  letter  dated  Neligh,  3-10-'84,  as  follows: 

"jHbn.  M.  P.  Kinkaid:  SiB— I  have  sold  or  bargained 
to  sell  one  car  of  the  tail  of  the  steers  at  a  good  price;  they 
will  come  to  a  little  over  50  per  head;  the  rest  is  worth 
75.  I  can  contract  them  to  the  same  men  for  6  cents; 
feed  out'  will  be  $90  per  head.  I  want  you  to  go  to.  Clear- 
water to-morrow  morning,  Tuesday.  Messrs.  Penn  and 
Russell  will  meet  you  there  and  take  you  to  my  house. 
Be  on  time  with  both  feet 

"Yours  truly,        P.  R.  H.'' 

This  sale  does  not  appear  to  have  been  completed. 
Also  letter  dated  Clearwater,  5-21-'84,  as  follows : 

^^Hon,  M,  P.  Kinkaid:  Sib — I  am  now  compelled  to 
ship  cattle ;  will  load  23  afternoon.  I  suppose  that  it  will 
be  all  right  to  order  money  returned  to  Holt  Co.  Bank, 
O'Neill.  I  am  sorry  I  could  not  hold  until  for  three 
weeks.  I  could  not  trade  with  Harr;  he  said  that  the  cat- 
tle would  not  net  over  $4,000.  I  think  |5,000.  They 
look  very  good  now ;  One-half  of  them  will  not  be  consid- 
ered only  fair  cattle,  but  one-half  will  be  good  shippiag 
cattle  if  I  make  a  quick  trip.     Mr.  O.  Phillips  will  assist 
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me  through  and  in  selling.  Will  consign  2  cars  to  Patter- 
son Bros.,  2  cars  to  Soott  and  Amos.  I  want  to  make 
competition  so  as  to  get  good  price. 

**  Yours  truly,        Paris  R.  Hiatt.'* 

There  is  also  a  telegram  from  the  railroad  agent  at  Cleaf^ 
water  to  the  defendant  as  follows : 

*'The  Western  Union  Telegraph  Co. 

"  Clearwater,  Neb.,  26,  T  883. 
^*M.  P.  Kinkaid,  CfNeOl:  Consigners,  Hiatt  and  Kin- 
kaid;  cars  39,  31,  and  749  consigned  to  Scott  and  Amos, 
and  cars  30,  71,  and  597  to  Patterson  Bros. 

"T.  R.  H alderman.'* 

The  defendant  telegraphed  to  the  consignees  of  the  stock 
at  Chicago  and  received  the  following  tel^rams  in  answer 
thereto: 

"  The  Western  Union  Telegraph  Ca 
<<  Received  10:40  A.  M.,  May  27,  1884. 

"  Dated  Union  Stock  Yards,  Ills.,  27. 
"  To  M.  P.  Kinkaid,  O'Neill:  Chicago  drafts  given  for 
net  proceeds  in  names  as  billed.       Soorr  and  Amos." 

"The  Western  Union  Telegraph  Co. 
"Received  at  10:40  A.  M.,  May  27,  1884. 

"  Dated  Union  Stock  Yards,  Ills.,  27. 
"  To  M.  P.  Kinkaid :    Sold  yesterday ;  gave  checks  to 
Hiatt,  order  of  Hiatt  and  Kinkaid,  No.  eighteen  thirty- 
six.  Patterson  Bros.  &  Co.'' 

On  the  29th  of  May,  1884,  the  plaintiff  returned  to 
O'Neill  with  the  drafts  for  the  cattle.  Two  of  these  drafts, 
which  ill  the  aggregate  amounted  to  $2,836.07,  were  taken 
in  the  names  of  Hiatt  and  Kinkaid  and  payable  to  their 
order,  and  one  of  said  drafts,  calling  for  $750.12,  was  pay- 
able to  the  order  of  P.  R.  Hiatt. 

The  plaintiff  in  his  direct  examination,  aft^r  stating  his 
arrival  at  O'Neill,  testifies  as  follows:  '^I  met  him  [Elin- 
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kaid],  and  shook  hands  with  him^  and  he  said,  how  did  joa 
get  on;  I  said,  not  as  well  as  I  expected ;  I  struck  a  bad 
market,  and  I  pulled  out  the  statements  from  the  commis- 
sion men,  what  the  cattle  had  brought,  and  I  handed  them 
to  him.  He  asked  me  if  he  could  keep  them  over  night ; 
I  told  him  that  he  could  keep  them  over  night  and  keep 
them  always  if  he  wanted  to.  He  said  that  he  had  been  out 
in  the  country  that  afternoon  and  he  presumed  that  I  was 
tired — I  was  not  feeling  very  well;  he  said  that  I  had 
better  go  back  to  the  hotel  and  stay  all  night  and  come 
back  the  next  morning.  I  did  not  feel  very  well,  my  health 
was  poor,  and  I  went  to  the  hotel.  I  stayed  all  night. 
The  next  morning  I  went  back  to  the  ofiSce  three  times 
— ^three  times  I  went  back.  There  are  three  rooms  in  the 
office,  in  this  shape  (the  witness  illustrating  to  the  jury  by 
drawing  with  his  finger  on  the  floor).  There  was  a  room 
that  you  went  into  first,  then  there  was  a  middle  room,  and 
then  there  was  a  back  room.  Mr.  Adams  was  in  the  office 
and  he  said  that  Kinkaid  had  not  got  up  yet,  and  I  think 
that  I  went  into,  the  middle  room  and  Kinkaid  did  not 
have  his  clothes  on  yet.  When  he  had  got  his  clothes 
on,  he  took  a  chair  and  sat  down  by  the  table  and  I  sat 
down  too,  and  he  said,  let  me  see  those  drafts  or  checks — 
I  believe  that  he  called  them  checks,  and  that  he  said 
checks — and  I  said  to  him  that  I  wanted  to  settle,  that  I 
wanted  to  see  what  he  had  that  belonged  to  me,  my  checks 
that  I  had  got  in  the  Holt  County  Bank,  and  he  said  to 
me,  you  shipped  those  cattle  in  a  firm  name  that  never  ex- 
isted and  you  had  no  right  to  do  so,  and  he  says,  hand  me 
out  those  checks,  and  I  refused  to  do  it.  I  did  not  like  that 
kind  of  a  way  of  settling  up.  I  don't  exactly  know  what 
was  said,  he  seemed  to  be  mighty  angry  at  me,  and  then  he 
says,  hand  out  those  checks  like  a  man,  you  agreed  to  be  a 
man,  now  hand  them  out,  and  I  refused  to  do  it.  He  then 
said  he  would  arrest  me  if  I  did  not." 

On  that  point  the  defendant  testifies  as  follows: 
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A.  It  was  the  latter  part  of  May — ^I  would  not  say  tlie 
exact  day. 

Q.  Where  did  you  meet  him  when  he  returned? 

A.  I  met  him  in  my  office  one  evening  about  sun-down, 
or  possibly  it  was  after  sun-down. 

Q.  And  that  was  at  O'Neill? 

A.  Yes,  sir. 

Q.  Did  Mr.  Hiatt  at  that  time  give  you  any  statements 
or  papers  as  to  the  sale  and  the  proceeds  of  the  cattle? 

Q.  What  conversation  did  you  have  at  the  time  Mr. 
Hiatt  gave  you  these  statements  marked  Exhibits  Nos.  32 
and  33,  the  statements  from  the  comipission  men? 

A.  We  were  together  but  a  short  time  that  evening;  I 
asked  him  how  he  got  along  and  he  produced  these  state- 
ments^ and  I  was  just  going  to  call  on  him  for  the  cfaedoB, 
he  turned  around  on  his  chair  and  wanted  to  know  if  I 
was  sick;  I  told  him  that  my  health  was  good ;  he  said 
that  he  was  sick  and  tired,  and  that  he  would  like  to  go  to 
the  hotel,  and  he  wanted  to  know  if  it  would  not  suit  just 
as  well  to  fix  it  up  the  next  morning;  I  told  him  that  it 
would ;  he  said  that  he  was  going  to  leave  on  the  train  the 
next  morning,  and  the  train  went  east  at  9  o'clock.  My 
recollection  is  that  I  told  him  to  come  around  before  break- 
fast and  I  would  wait  for  him  and  fix  it  up  before  I  went 
to  breakfast ;  then  he  went  away. 

Q.  Did  he  stop  at  the  same  hotel  with  you  that  night? 

A.  I  was  not  stopping  at  the  hotel  then. 

Q.  The  next  morning  he  came  around? 

A.  Yes,  sir. 

Q.  You  may  state  what  was  done  and  said  llie  next 
morning,  how  the  conversation  opened  up,  what  was  said 
and  done  by  each  party. 

A.  He  said  ''Good  morning,''  when  he  came  in,  as 
usual,  and  I  received  him  as  usual,  and  I  sat  down  at  the 
table  and  laid  these  two  statements  before  me — he  stood 
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up  most  of  the  time — and  then  I  asked  him  for  the  ex- 
change. 

Q.  What  do  you  mean  by  the  exchange? 

A.  His  drafts^  the  proceeds  of  the  cattle. 

Q.  Well,  did  he  say  anything? 

A.  He  wanted  to  see  how  we  stood  first;  he  wanted  his 
pay  for  the  feeding  of  the  cattle;  that  he  had  worked  hard 
in  taking  care  of  them,  and  I  think  that  he  said  that  it  was 
worth  or  had  cost  him  as  much  as  $1,500 ;  that  his  wife 
had  worked  hard  in  taking  care  of  the  cattle;  and  I  said  to 
him,  ^*  If  you  wish  me  to  be  generous  or  charitable  with 
you,  give  me  the  checks  and  it  will  be  time  enough  after- 
wards." He  said  that  he  would  not  do  so;  he  insisted  that 
he  wanted  his  pay  for  feeding  the  cattle. 

Q.  Wliat  did  he  claim  at  that  time;  what  did  he  want 
you  to  do  before  he  delivered  the  checks? 

A.  Pay  for  feeding  the  cattle. 

Q«  Was  anything  said  that  he  wanted  to  figure  up  and 
find  out  how  much  he  owed  on  the  notes  and  checks  ? 

A.  There  was  not  a  word  said  about  the  notes  or  checks; 
he  wanted  to  figure  up  and  see  how  much  was  coming  to 
him  for  feedinf  the  cattle. 

Charges  of  fraud  are  made  against  the  plaintiff  in  the 
briefs  of  the  attorneys  fyr  the  defendant  without  any  evi- 
dence to  sustain  them.  It  is  asserted  that  the  plaintiff 
shipped  the  cattle  without  the  knowledge  of  the  defendant, 
but  the  proof  shows  that  he  was  notified  not  only  by  the 
plaintiff,  but  by  the  agent  of  the  railroad  company.  The 
cattle  seem  to  have  been  shipped  in  pursuance  of  the  con- 
tract made  May  28, 1883,  to  hold  them  one  year,  and  there 
is  no  claim,  or  at  least  no  proof,  that  the  plaintiff  did  not 
make  as  good  a  sale  as  the  market  would  justify. 

The  testimony  shows  that  the  corn  to  feed  the  cattle  was 
exhausted;  that  the  plaintiff  some  time  before  had  notified 
the  defendant  that  it  would  be  necessary  to  purchase  more 
corn,  and  that  it  was  desirable  to  keep  the  stock  a  few 
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weeks  longer.  The  defendant^  however,  seems  to  have 
paid  no  attention  to  these  requests.  Being  withoot  feed  to 
continue  the  fattening  of  the  cattle,  it  is  difficult  to  per- 
ceive what  else  the  plaintiff  could  have  done,  except  to 
send  them  to  market ;  otherwise  thej  would  have  depre- 
ciated in  value  from  loss  of  flesh. 

Under  the  circumstances,  therefore,  the  plaintiff  seems 
to  have  pursued  a  course  which  would  conserve  the  inter- 
ests of  both  parties.  It  may  be  said,  however,  that  he  had 
agreed  to  furnish  feed  for  the  stock  and  that  his  failure  to 
do  so  was  a  breach  of  his  contract  We  do  not  understand 
the  contract  to  require  him  to  furnish  com  at  his  own 
expense. 

He  testifies  that  he  fed  all  that  he  had  on  his  farm — 
about  ninety  acres — and  then  requested  the  defendant  to  let 
him  have  money  to  buy  corn,  which  he  seems  to  have 
done.  This  was  a  joint  enterprise;  the  defendant  entered 
into  it  as  a  '^  speculator"  and  not  as  a  money  leaner. 

The  proposition  of  the  plaintiff  was  to  give  him  thirty- 
five  per  cent  of  the  profits.  This  was  accepted  by  the 
defendant  with  the  understanding  that^he  was  to  have 
thirty-five  per  cent  of  the  '*  net  profits."  The  cattle  evi- 
dently were  not  to  be  bought  at  one  purchase,  but  the 
plaintiff  was  to  go  around  the*  country  and  pick  up  one 
here  and  there  where  it  could  be  bought  to  advantage,  and 
necessarily  must  incur  some  expenses.  These,  we  think, 
are  the  expenses  referred  to  and  not  the  cost  of  the  grain 
necessary  to  fatten  the  stock.  Such  cost  forms  a  very  lai^ 
and  important  item  in  fattening  stock,  and  no  doubt  would 
have  been  expressly  agreed  upon  if  intended  to  be  paid 
solely  by  the  plaintiff.  That  question,  however,  probably 
is  not  material  in  this  case  at  this  time. 

It  is  evident  that  two  of  these  drafts,  aggregating  more 
than  $2,800,  were  intended  for  the  defendant  and  would 
have  been  delivered  to  him  on  a  settlement  of  the  accounts 
between  the  parties.     There  is  testimony  in  the  record 
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tending  to  show  that  fat  steers  in  the  spring  of  1883  found 
a  ready  market  in  Chicago  at  a  very  high  price,  while  corn 
in  the  vicinity  of  the  parties  to  this  action  was  worth  but 
twenty  cents  per  bushel,  and  that  at  the  comparative  prices 
of  corn  and  beef  cattle  there  was  a  very  large  profit  in 
fattening  steers. 

The  testimony  also  tends  to  show  that  during  the  sum- 
mer of  1883  there  was  a  very  considerable  decline  in  the 
prices  of  fat  stock,  and  that  in  consequence  thereof  the  de* 
fendant  had  notified  the  plaintiff  to  cease  purchasing.  The 
stock  in  question  seems  to  have  been  purchased  at  a  fair 
price  as  prices  were  then  current,  although  in  a  declining 
market.  The  com  that  the  defendant  furnished  was  charged 
to  the  plaintiff's  account,  and  it  would  seem  but  justice  that 
the  com  furnished  by  the  plaintiff  should  be  charged  to 
the  general  account  also,  and  paid  for  before  dividing  the 
surplus.  The  plaintiff,  therefore,  in  attempting  a  settle- 
ment with  the  defendant  said  to  him,  in  effect,  that  the  en- 
terprise had  prov^  unprofitable  and  that  he  wanted  a  set- 
tlement of  the  account  between  them,  claiming  that  he  and 
his  wife  expended  about  $1,500  on  the  stock.  It  is  prob- 
able that  this  would  have  been  reduced  considerably  had  an 
accounting  been  had,  but  of  this  we  do  not  know. 

A  request  for  a  settlement,  so  far  as  we  can  see,  was  a 
reasonable  demand.  The  defendant  had  gone  into  the 
enterprise  as  a  speculator.  This  implies  that  he  took  his 
chances  of  the  venture  proving  a  success.  If  it  did  not  do 
ao^if  there  were  losses,  then  they  must  be  borne  by  one 
or  all  of  the  parties  engaged  in  the  matter.  Here  were 
losses;  that  is,  the  cattle  had  not  sold  for  as  much  money 
as  they  had  cost,  together  with  the  cost  of  the  corn  that 
had  been  used  to  fatten  them. 

Suppose  one-half  of  the  cattle  had  died  without  negli- 
gence on  the  part  of  the  plaintiff,  it  is  pretty  evident  that 
the  loss  of  such  cattle  would  have  fallen  on  the  defendant. 
Here,  however,  is  a  loss  for  the  value  of  the  food  used  to 
47 
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fatten  the  stocky  and  this  loss  must  be  apportioDed  betweea 
the  parties. 

There  were  other  matters  to  adjost. 

Thus:  seventy-six  head  of  stock  were  purchased.  Of 
these,  seventy  head  were  shipped  to  Chicago,  six  head  were 
disposed  of  in  various  ways,  the  title  to  one  after  consider- 
able litigation  had  failed,  and  but  little  was  realized  from 
the  six.  The  possibility  of  loss  does  not  seem  to  have  been 
considered  by  the  parties  at  the  time  of  making  the  oontract^ 
but  like  all  transactions  where  success  depends  upon  the 
vicissitudes  of  climate,  markets,  health,  etc.,  disappointment 
is  liable  to  be  the  result  in  place  of  profit  Therefore,  if 
the  defendant  is  given  the  benefit  in  argument  of  all  that 
be  claims  to  have  paid  out  for  the  cattle  and  com,  vis., 
^3,390,  he  was  not  entitled  to  all  these  drafts.  It  is  prob- 
able, too,  that  these  amounts  claimed  by  him  will  be  some- 
what reduced  on  a  final  settlement. 

The  plaintiff  was  met  with  an  absolute  denial  of  settle- 
ment on  the  part  of  the  defendant  and  a  demand  for  the 
drafts  as  his  own.  Failing  to  obtain  them  in  this  way  the 
defendant  instituted  a  criminal  charge  against  the  plaintiff, 
^4hat  the  following  described  property  belonging  to  M.  P. 
Kinkaid,  to-wit,  checks  and  drafts  made  payable  to  tiie 
order  of  Hiatt  and  Kinkaid,  drawn  by  firms  in  Chicago, 
111.,  amounting  to  $3^627.19,  or  about  that  amount,  that 
said  property  belongs  to  the  affiant,  M.  P.  Kinkaid,  was  by 
some  person  feloniously  stolen,  taken,  and  carried  away  fix>m 
O'Neill  City,  in  said  county. 

^'Affiant  further  says  that  he  verily  believes  that  said 
property  is  now  concealed  by  P.  R.  Hiatt  on  his  person  in 
his  dwelling  house  in  which  he  resides,  he  knowing  said 
property  to  have  been  stolen.*' 

There  is  no  testimony  in  the  record  tending  to  show  that 
the  drafts  in  question  had  been  stolen,  or  that  the  defendant 
had  any  reason  to  so  believe.  So  fiur  as  the  record  before 
us  shows,  the  charge  was  a  rash  assertion  under  oath,  and 
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there  was  no  attempt  to  sustain  it  hj  proof  of  the  specific 
act  charged. 

The  testimony  shows  that  the  search  warrant  and  writ 
of  replevin  were  both  in  the  sheriff's  hands  at  the  same 
time;  that  the  plaintiff  was  taken  to  the  office  of  the 
justice,  and  he  then  demanded  to  be  permitted  to  see  an 
attomej,  which  was  refused ;  that  there,  in  the  presence 
of  the  justice,  the  sheriff,  and  the  defendant,  he  was  par- 
tially stripped,  and  the  draft  for  $750  and  about  f  40  in 
money  found  on  his  person ;  that  he  thereupon  was  taken 
to  a  bedroom  and  stripped  nearly  naked,  and  the  drafts 
to  Hiatt  and  defendant  found  in  the  lining  of  his  overalls. 

No  one  can  read  the  testimony  in  this  case  without  being 
convinced  that  the  criminal  prosecution  was  instituted  for 
the  sole  purpose  of  getting  possession  of  the  drafts  in 
question.  The  whole  course  of  procedure,  both  before  and 
after  the  arrest,  shows  this  to  be  the  case.  The  drafts, 
when  found  on  the  person  of  the  plaintiff  herein,  were 
levied  upon  under  a  writ  of  replevin  in  an  action  instituted 
by  the  defendant.  Having  thus  obtained  possession  of  the 
drafts  the  criminal  charge  was  permitted  to  lapse.  It  is 
true  the  defendant  pleads  as  an  excuse  for  so  doing  that  he 
was  called  away  on  professional  duty,  and  therefore  could 
not  be  present  to  prosecute,  but  it  is  evident  that  the  real 
reason  was  a  want  of  proof  to  establish  the  charge.  The 
charge  of  felony  against  any  person  is  of  a  very  grave 
character,  and  should  not  be  made  unless  there  is  a  probable 
cause  for  making  the  same.  The  charge  may  cast  a  cloud 
upon  the  good  name  and  reputation  of  a  person  that  long 
years  of  exemplary  conduct  will  not  wholly  efface.  To 
justify  the  charge,  therefore,  there  must  be  probable  cause. 

As  stated  by  Gantt,  J.,  in  Twi'ner  v.  (yBrieUy  5  Neb., 
644 :  '^  The  defendant,  however,  may  show  the  existence  of 
probable  cause,  the  absence  of  malice,  or  that  he  acted 
under  an  honest  belief  that  the  plaintiff  was  guilty  of  the 
offense  with  which  he  was  charged,  but  this  belief  must 
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have  been  founded  on  such  reasonable  grounds  and  circum- 
stanoes  as  would  have  induoed  a  man  of  ordinary  prudence 
and  discretion  to  believe  in  the  guilt,  and  expect  the 
conviction  of  the  person  charged  witli  the  crime. 

"Therefore,  the  essential  elements  which  constitute 
grounds  of  defense,  in  an  action  for  malicious  prosecution, 
are  absence  of  malice,  and  honest  belief  in  the  guilt  of  the 
person  charged,  and  a  'reasonable  ground  of  suspicion,  sup- 
ported by  circumstances  sufficiently  strong  in  themselves  to 
warrant  a  cautious  man  in  the  belief  that  the  person  is 
guilty  of  the  offense  with  which  he  is  charged.'  And  these 
last  two  elements  must  unite,  for  good  faith,  merely,  may 
be  based  upon  mere  conjecture — it  may  be  founded  upon 
mere  suspicion,  unsupported  by  any  act  or  circumstance 
tending  to  show  that  the  accused  is  guilty,  and,  hence,  belief 
itself  will  not  protect  the  prosecution  from  liability.'' 

The  criminal  law  of  the  state  is  to  be  used  on  behalf  of 
the  people  for  the  purpose  of  punishing  crimes  and  thus 
preventing  as  far  as  possible  the  violation  of  the  law. 
It  is  not  a  weapon  to  be  placed  in  the  handa  of  a  private 
individual  to  enable  him  to  accomplish  his  own  private  ends 
— ^more*  particularly  to  thereby  collect  claims  in  his  &Yor. 
For  such  purposes  the  Civil  Code  has  placed  all  the  reme- 
dies known  to  the  law  at  the  disposal  of  the  creditor.  If, 
however,  in  disregard  of  the  rights  of  a  party  he  institutes 
criminal  proceedings  against  him  without  just  cause  and 
as  a  means  of  acomplishing  a  private  purpose,  he  will  be  lia- 
ble for  the  consequences  thereof.  As  no  probable  cause  is 
shown,  the  plaintiff  was  entitled  to  recover  damages  in  his 
action  for  malicious  prosecution,  the  amount  being  a  ques- 
tion for  the  jury. 

Some  objection  is  made  to  the  complaint,  that  it  fiuls  to 
state  an  offense.  We  do  not  deem  it  necessary  to  discuss 
that  question,  as  by  this  means  the  defendant  intended  to 
and  did  procure  the  arrest  of  the  plaintiff  and  searched  his 
person  and  obtained  the  drafts.     Until  there  is  an  account- 
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ing  between  the  parties  the  proof  fails  to  show  that  the 
defendant  was  entitled  to  the  draft  for  $750. 

It  is  true  the  title  of  the  cattle  was  in  him,  but  merely  as 
security  for  the  purchase  price,  only  in  the  nature  of  a 
mortgage,  and  both  parties  had  an  interest  in  the  stock,  the 
amount  of  which  can  only  be  determined  on  the  settlement 
of  the  accounts.  In  such  settlement  or  adjustment  of  the 
balance  between  the  parties  the  defendant  cannot  preclude 
any  defenses  in  favor  of  the  plaintiff  which  would  have 
been  available  to  him  in  an  action  for  an  accounting;  in 
other  words,  he  can  gain  nothing  by  his  wrongful  proced- 
ure in  the  case.  The  plaintiff  claims  to  have  purchased  the 
stock  in  question  of  the  defendant  in  August,  1883,  for  about 
$3,000.  This,  however,  is  denied  by  the  defendant  and 
will  not  be  considered.  The  proper  procedure  on  the  part 
of  the  defendant  would  have  been  to  file  a  bill  for  an  ac- 
counting against  the  plaintiff  and  enjoin  him  from  trans- 
ferring the  drafts  in  question.  No  doubt  upon  a  proper 
showing  a  court  of  equity  having  a  party  within  its  juris- 
diction would  require  him  to  deliver  up  to  the  clerk  of  the 
court,  or  other  person,  any  valuable  papers  in  his  hands 
which  were  liable  to  be  misused  or  mislaid,  and  w.ould  en- 
force its  order,  if  necessary,  by  imprisonment.  The  accounts 
between  the  parties  could  then  have  been  adjusted  and  the 
drafts  applied  in  satisfaction  of  the  decree. 

If  it  is  objected  that  such  process  is  necessarily  slow  and 
the  creditor  is  compelled  to  wait  for  his  money  until  the 
final  decree,  the  answer  is  that  this  is  the  remedy  the  law 
gives.  The  courts  are  continually  open,  and  every  person 
for  an  injury  to  his  property,  person,  or  estate,  has  a  remedy 
by  due  course  of  law,  and  these  remedies  are  open,  if  the 
facts  will  justify  their  use,  to  every  person  having  business 
relations  with  another.  If  the  parties  cannot  agree,  the 
courts  necessarily  must  determine  what  their  respective 
rights  are  and  judge  between  them. 

It  may  be  said  that  this  course  was  attempted  in  JTtn- 
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kaid  V.  Hiattj  24  Neb.,  662.  In  that  case,  however,  it  ap- 
peared that  the  plaintiff  therein  had,  bj  means  of  a  search 
warrant,  obtained  the  drafts  on  the  person  of  the  defendant, 
whereupon  he  caused  them  to  be  levied  upon  under  an  or- 
der of  replevin.  He  thereupon  brought  a  bill  of  peace  to 
enjoin  the  trial  of  the  action  of  replevin  and  actions  brought 
against  him  bj  Hiatt. 

The  court  held  rightlj,  we  think,  that  such  an  action 
could  not  be  maintained;  but  that  was  very  different  from 
an  action  for  an  accounting.  In  that  case  the  plaintiff 
therein,  having  obtained  the  drafts  in  dispute,  sought  to 
retain  them  and  have  the  courts  sanction  the  unlawful 
methods  taken  to  accomplish  the  result  and  prevent  a  trial 
of  the  verj  issues  raised  by  himself. 

The  evidence  wholly  fails  to  support  the  verdict  and  the 

judgment  is  reversed  and  the  cause  remanded  for  further 

proceedings^ 

Reyebsed  and  bemakded. 


The  other  judges  concur. 


Fremont,  E.  &  M.  V.  R  Co.  v.  Holt  County. 

[Filed  Fbbruabt  18, 1890.] 

1.  Taxes :  Payment  :  Offices  Not  Authobizbd  to  Collect. 
Before  the  organization  of  Brown  ooanty  it  wm  Attached  to  Holt 
oonnty  for  election,  judicial,  and  revenue  pnrposes,  and  in  Jane, 
1883,  Holt  oonnty  levied  tazes  npon  all  property  in  Brown 
oonntj.  Before  such  taxes  became  due,  however,  vis.,  Septem- 
ber, 1883,  Brown  county  was  duly  organiae4  and  elected  oonnty 
officers  and  thereafter  transacted  county  business  at  the  county 
seat  of  the  latter  county,  and  the  authority  of  Holt  county  over 
it  wholly  ceased.  The  taxes  upon  the  plaintiff's  property,  how- 
ever, were  carried  on  its  tax  rolls,  although  a  copy  thereof  of 
property  in  Brown  oonnty  had  been  obtained  by  the  duly  elected 
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offioeia  of  that  ooantj.  When  the  taxes  on  the  plaintiff's  prop- 
erty became  dne  they  were  paid  to  the  treasarer  of  Holt  county , 
who  placed  the  same  in  the  county  treasurj.  In  an  action  to 
recover  back  each  taxes,  hM,  from  the '  statement  of  facts  in 
the  petition,  that  the  payment  was  made  to  a  pnblic  officer  un- 
der color  of  his  office,  but  whoee  authority  to  collect  the  taxes  in 
question  had  ceased,  and  that  the  money  so  paid  could  be  reooiT* 
ered  back. 


9b  :  .    The  question  of  a  Yoluntary  payment  of  illegal 

or  doubtful  taxes  does  not  arise  in  the  case. 

Ebbob  to  the  district  court  for  Antelope  county.  Tried 
below  before  Powers,  J. 

John  B,  Hawley^  for  plaintiff  in  error: 

The  money  sued  for  belonged  to  Brown  county,  not  to 
Holt  {F.,  E.  &  M.  V.  B.  Co.  v.  Broion  County,  18  Neb., 
618.)  A  distinction  is  to  be  made  between  an  irregular 
tax  and  one  absolutely  illegal.  The  tax  in  this  case  was 
illegal.  (jPl,  E.  &  M,  V.  B,  Co.  v.  Brown  County,  supra.) 
Its  payment  was  not  voluntary  {Foder  v.  Pierce  County^ 
15  Neb.,  50;  Boberts  v.  Adams  County,  20  Id.,  411);  and 
may  be  recovered  back  {Mayor,  do.,  v.  Biker,  38  N.  J.  L., 
225;  Peyser  v.  Mayor,  70  N.  Y.,  497).  Sec.  144,  ch.  77, 
Comp.  Stats.,  providing  that  illegal  taxes  may  be  enjoined, 
in  no  way  impairs  the  right  to  recover  afler  payment. 

E.  W.  Adams  and  M,  F,  Harrington,  contra: 

Taxes  paid  on  an  ill^al  demand  may  be  recovered  back 
only  when  payment  was  made  through  fraud,  duress,  or 
mistake  of  fact  (  U.  P.  B,  Co,  v.  Dodge  County,  98  U.  S.> 
643;  Phillips  v.  Jefferson  County,  5  Kan.,  415;  WaAaun-^ 
see  County  v.  Walker,  8  Id.,  431 ;  Elston  v,  Chicago,  40  111., 
514;  Benson  v.  Monroe,  7  Cush.  [Mass.],  125;  Clarke  v. 
Dutcher,  9  Cow.  [N.  Y.],  674;  Mays  v.  Cincinnati,  1  Ohio 
St,  268 ;  Powell  v.  Board,  etc,,  46  Wis.,  21 2.)  In  F,,  E. 
<fe  3f.  V.  B,  Co.  V.  Brown  County  defendant  in  error  was 
not  a  party  and  is  not  bound  by  the  dicta  in  that  case.     In 
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the  Nebraska  cases  cited,  by  counsel  for  plaintiff  in  error, 
all  that  is  said  is  that  taxes  paid  under  a  mistake  of  &ct 
may  sometimes  be  recovered.  In  the  other  cases  cited,  the 
assessments  were  void,  which  was  not  tme  here.  The  com- 
pany's mistake  was  as  to  who  was  entitled  to  receive  pay- 
ment, which  was  a  mistake  of  fiict — ^not  of  law. 

Maxwell,  J. 

This  is  an  action  against  Holt  county  to  recover  the  sum 
of  $2,892.26  taxes  paid  under  a  mistake.  A  demurrer  to 
the  petition  was  sustained  in  the  court  below  and  the  action 
dismissed.  It  is  alleged  in  the  petition,  in  substance,  that 
prior  to  September,  1883,  Brown  county  was  attached  to 
Holt  county  for  election,  judicial,  and  revenue  purposes. 

'^That  in  pursuance  of  the  provisions  of  section  40  of 
said  statute  last  aforesaid,  after  said  return  was  made  by  the 
plaintiff  to  the  auditor  of  public  accounts,  the  state  board 
of  equalization  of  said  state  of  Nebraska  returned  and 
assessed  the  value  per  mile  of  said  railroad  of  plaintiff  so 
returned  to  said  auditor ;  and  on  or  before  the  15th  day  of 
May,  1883,  the  said  auditor  certified  to  the  clerk  of  the  said 
county  of  Holt  the  assessment  per  mile  of  said  state  board 
on  said  railroad,  and  the  said  mileage  of  said  railroad  in 
said  Holt  county  and  in  said  territory  which  now  comprises 
the  county  of  Brown,  and  said  assessment  of  said  railroad 
in  Holt  county  and  in  the  territory  now  comprising  the 
county  of  Brown  was  received  by  said  county  clerk  of  Holt 
county  from  said  state  authorities  for  taxation,  the  said 
territory  embraced  in  what  is  now  the  county  of  Brown 
being  then  still  attached  to  Holt  county  for  revenue  pur- 
poses. 

"  That  the  county  commissioners  of  the  county  of  Holt, 
on  the  14th  day  of  June,  1883,  and  while  the  said  county 
of  Brown  was  still  attached  to  said  county  of  Holt  for  reve- 
nue purposes  and  unorganized,  duly  levied  taxes  upon  all 
of  the  taxable  property  in  said  county  of  Holt,  and  upon 
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all  of  the  taxable  property  included  in  said  territory^  which 
now  comprises  the  county  of  Brown,  including  taxes  upon 
the  assessment  made  by  the  state  board  upon  plaintiff's  rail- 
road in  said  county  of  Holt,  and  in  said  territory  now  com- 
prising the  county  of  Brown,  and  all  assessments  made  for 
the  year  1883,  upon  all  property  for  taxation  in  Holt 
county  and  in  the  territory  now  embraced  in  the  county  of 
Brown  (excepting  the  plaintiff's  said  railroad  assessed  by 
said  state  board),  were  made  by  assessors  elected  or  ap- 
pointed in  said  Holt  county. 

''  T^at  the  said  county  commissioners  of  the  county  of 
Holt,  in  making  said  levy  of  taxes  for  the  year  1883,  levied 
a  state  tax  of  6{  mills,  a  county  tax  of  14  mills,  and  school 
taxes  (certified  up  to  the  county  clerk  of  Holt  county  by 
the  several  district  boards),  upon  the  assessed  valuation  of 
the  plaintiff's  road  in  Holt  county,  and  in  the  territory  at- 
tached thereto  as  Brown  county,  as  well  as  on  all  other  tax- 
able property  therein ;  that  the  total  county  taxes  thus  levied 
by  the  county  commissioners  of  Holt  county  on  the  assessed 
Taluation  of  plaintiff's  railroad  in  said  territory  now  com- 
prising the  county  of  Browu  amounted  to  the  sum  of 
$2,892.26 ;  that  the  said  county  taxes  thus  levied  by  the 
commissioners  of  Holt  county  on  the  plaintiff's  railroad  in 
the  territory  now  embraced  in  Brown  county  were  carried 
out  on  the  tax  books  of  Holt  county  against  said  plaintiff's 
property,  and  the  same  delivered  to  the  treasurer  of  said 
Holt  county  for  collection  as  by  law  provided,  with  the 
warrant  thereto  signed  by  the  county  clerk  of  said  county, 
commanding  the  treasurer  of  said  county  of  Holt  to  col- 
lect the  same  as  by  law  provided. 

"  That  on  or  about  the  24th  day  of  April,  1884,  the  said 
county  taxes  so  levied  by  the  county  of  Holt  on  the  plaint- 
iff's said  property  in  the  county  of  Holt,  and  in  the  terri- 
tory now  comprising  the  county  of  Brown,  being  due,  the 
said  tax  tax  lists  being  in  the  hands  of  the  treasurer  of  said 
Holt  county  for  collection,  the  plaintiff  paid  into  the  treas- 
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ury  of  Holt  county  on  said  day,  in  good  &ith,  said  taxes 
60  levied  upon  the  said  railroad  in  Holt  county,  and  in  said 
territory  now  embraced  in  the  county  of  Brown,  and  paid 
all  taxes  assessed  and  levied  on  its  property  for  the 
year,  in  said  territory  aforesaid,  and  received  a  receipt 
from  said  treasurer  of  Holt  county  therefor;  that  the 
county  authorities  of  Brown  county  never  at  any  time 
levied  any  taxes  whatever  upon  any  property  in  said  county 
of  Brown  for  the  year  1883,  and  never  levied  any  tax  for 
said  year  on  said  railroad  of  plaintiff  in  said  county  ot 
Brown,  and  said  county  of  Brown  was  not  organized  at  the 
time  when  by  law  the  counties  in  said  state  of  Nebraska 
are  required  to  levy  the  taxes,  but  the  taxes  on  all  the 
property  subject  to  taxation  in  said  territory  now  compris- 
ing the  county  of  Brown  were  levied  by  the  proper  authori- 
ties of  Holt  county. 

''That  immediately  after  the  permanent  organization  oi 
said  Brown  county,  and  in  the  month  of  August  or  Sep- 
tember, 1883,  the  county  derk  of  said  county  of  Brown 
obtained  from  the  tax  books  of  Holt  county  a  transcript  oi 
the  said  tax  list  or  tax  roll  for  the  said  year  1883,  of  all 
the  taxable  property  within  said  Brown  county,  including 
the  said  property  and  railroad  of  this  plaintiff,  and  filed 
the  same  in  the  office  of  the  treasurer  of  said  county ;  the 
said  tax  list  being  the  taxes  levied  and  carried  out  on 
plaintiff's  property  by  the  county  authorties  of  Holt  county 
aforesaid." 

In  Welton  v.  Merrick  Obun/y,  16  Neb.,  83,  it  was  held 
that  a  voluntary  payment  of  taxes  cannot  be  recovered 
back,  and,  therefore,  where  certain  railroad  lands  purchased 
by  the  plaintiff  were  not  patented  when  the  taxes  were 
levied  thereon,  it  did  not  authorize  the  bringingof  an  action 
to  recover  back  such  taxes;  in  other  words,  the  railway 
company  was  the  equitable  owner  of  the  lands,  having  con- 
structed the  railroad  as  required  by  the  act  of  congress,  and 
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done  everything  entitling  it  to  a  full  title  to  such  lands 
except  to  pay  certain  expenses  in  entering  the  same. 

Justice  seemed  to  require  that  the  lands  should  be  taxed 
and  no  mere  technical  objection  should  be  permitted  to 
defeat  that  right.  A  purchaser^  therefore,  who  voluntarily 
paid  taxes  thereon,  in  effect  admitted  the  justness  of  the 
taxes,  and  having  paid  the  same,  would  be  concluded  by  his 
act.  * 

In  Foster  v,  Pieroe  Cbimty,  15  Neb.,  48,  and  Bates  v. 
York  OowUy,  Id.,  284,  it  was  held  that  taxes  voluntarily 
paid  could  not  be  recovered  back,  and  those  cases,  in  our 
view,  state  the  law  correctly  and  will  be  adhered  to. 
They  have  no  application,  however,  to  the  case  at  bar. 
If  the  facts  stated  in  the  petition  are  true,  Holt  county, 
in  1883,  acting  under  authority  conferred  on  it  by  statute, 
levied  taxes  on  the  plaintiff's  property  in  Brown  county, 
but  before  the  time  to  pay  such  taxes  had  arrived,  Brown 
county  was  duly  organized  and  had  elected  officers,  includ- 
ing a  treasurer  to  transact  its  business,  and  was,  in  fact, 
transacting  its  own  business.     This  being  so,  the  authority 
of  Holt  county  over  the  affairs  of  Brown  county  had  wholly 
ceased.  {F.^  E.  &  M.  V.  R  Co.  v.  Braum  Cb.,  18  Neb.,  625; 
3for8e  V.  Hiidicook  Co.y  19  Id.,  567.)    The  case,  therefore, 
is  like  that  where  payment  has  been  made  to  an  agent 
whose  authority  had  ceased.     Such  payment  in  an  ordinary 
case  cannot  be  pleaded  as  a  defense,  and  was  not  such  of 
the  taxes  in  question. 

The  rule  is  well  settled  that  money  obtained  from  third 
persons  by  public  officers  illegally  but  under  color  of  office 
may  be  recovered  back.  Here  the  treasurer  of  Holt  county 
had  apparent  authority  to  collect  the  taxes  in  question, 
although  such  power  had  in  fact  ceased. 

Acting  upon  this  apparent  authority  he  collected  the  taxes 
in  question  and  applied  them  to  the  use  of  Holt  county. 
It  is  not  a  case  where  the  taxes  themselves  were  illegal  or 
even  questionable,  but  where  an  officer,  whose  power  had 
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ceased,  by  virtue  of  his  office  collected  and  applied  the 
taxes  in  question*  to  the  benefit  of  Holt  county  (Story  on 
Agency,  sec.  307;  Barnes  v,  Foley ^  6  Burr.  [Eng.],.2711; 
Fi^e  V,  Lockwoody  4  Cowen,  [N.  Y.],  454;  Tracy  v.  Swarlr 
wout,  10  Pet.  [U.  S.],  80 ;  ElKaU  v.  SwartwotU,  Id.,  137 ; 
Ripley  v.  Oekiorty  9  Johns.  [N.  Y.],  201);  and  it  will  not 
prevent  a  recovery  that  the  payment  was  made  under  a 
misconception  or  a  misconstruction  of  the  law  by  both  or 
either  of  the  parties  (Story  on  Agency,  sec.  307 ;  Barnes 
V.  Foley,  5  Burr.,  2711 ;  Trucy  v.  SwarttcouJt,  10  Pet.,  80; 
JEllioU  V.  Swartwouty  Id.,  137;  Ripley  o.  GrelstoUy  9  Johns., 
201).  The  petition  therefore  states  a  cause  of  action 
which  entitles  the  plaintiff  to  the  relief  prayed  for. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

ReV£BS£D  Aim  BEMANDED. 

The  other  judges  concur. 


State,  ex  rel.  W.  S.  McKinney,  v.  L.  B.  Pabtbidge. 

[Filed  Fkbbuabt  28, 1890.] 

1.  Cities  of  Second  Class:  Jdbtices  of  Peace.  Under tbepio- 
visiona  of  an  act  to  amend  section  7  of  cbap.  26,  Comp.  State., 
appioved  March  2%,  1889.  a  city  of  the  second  class  in  oonnties 
under  township  organization  may  elect  two  jnstioeaof  thepeaoa 
in  each  ward  of  the  city. 

Original  application  for  mandamus. 
Bowen  &  Hoeppner,  for  relator. 
John  A.  Cado,  contra. 
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Maxwell^  J. 

This  is  an  application  for  a  fMindamu%  to  compel  the 
defendant^  who  is  county  clerk  of  Adams  county,  to  issue  a 
certificate  of  election  to  the  relator  as  justice  of  the  peace. 
He  alleges  in  his  petition  that  he  is  a  qualified  elector  of 
the  city  of  Hastings;  that  'Hhe  city  of  Hastings  is  a  city 
of  the  second  class  having  more  than  6,000  inhabitants, 
and  is  governed  by  the  laws  of  the  state  of  Nebraska  ap- 
plicable to  such  cities ;  that  the  respondent  herein  is  the 
county  clerk  of  Adams  county,  and  whose  duty  it  is,  among 
other  things,  to  issue,  under  the  seal  of  said  county,  certifi- 
cates of  election  to  the  di£Perent  persons  elected  to  the  sev- 
eral county,  precinct,  and  township  ofiBces  at  the  general 
elections  held  in  said  county ;  that  the  general  election  held 
in  said  city  and  county  aforesaid,  on  the  5th  day  of  No- 
vember, 1889,  among  other  offices  to  be  filled  and  voted 
for  at  said  election,  was  that  of  two  justices  of  the  peace  for 
the  district  comprising  the  city  of  Hastings,  in  said  county, 
and  at  which  &aid  election  as  aforesaid,  the  following 
named  persons  were  voted  for  for  said  offices  of  justices 
of  the  peace  in  said  city,  to-wit :  E.  Hoeppner,  A.  C 
Moore,  C.  W.  Pease,  W.  S.  McKinney,  R.  R.  Morledge, 
U.  8.  Rohrer,  N.  B.  Vineyard,  J.  C.  Williams,  F.  M. 
Alexander,  Jacob  Wooster,  and  George  Haller;  that  on 

the  day  of  November,  1889,  said  votes,  among  the 

other  votes  cast  at  said  election,  were  duly  canvassed  by 
the  canvassing  board  convened  for  such  purpose^  and  by 
which  canvass  it  was  ascertained  that  the  vote  for  justices 
of  the  peace  resulted  as  follows,*to-wit : 

E.  Hoeppner  received » 266  votes 

A.  C.  Moore  received 188 

C.  W.  Pease  received 64 

W.  S,  McKinney  received 272 

R.  R.  Morledge  received • 201 

U.  S.  Rohrer  received 201 


u 
it 
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N.  B.  Vineyard  reoeived 200  votes 

J.  C.  Williams  reoeived 191    " 

Greorge  Haller  received 185    ^ 

F.  M.  Alexander  reoeived 187    ^ 

Jacob  Wooster  reoeived 184    ^ 

which  said  vote  was  duly  certified  by  said  canvassing  board, 
to  this  respondent,  county  clerk,  as  aforesaid.  That  ibis 
relator  received  the  highest  number  of  votes  cast  at  said 
election  for  said  o£Bce  of  justice  of  the  peace  in  said  dty 
of  Hastings,  and  thereby  l^pcame  entitled  to  a  certfiicate  of 
election  from  this  respondent,  and  that  on  the  9th  day  of 
November,  1889,  this  relator,  in  a  respectful  manner,  applied 
to  this  respondent,  and  requested  him  to  issue  to  him,  this 
relator,  a  certificate  of  election  to  the  office  of  justice  of  the 
peace,  to  which  he  had  been  elected  as  aforesaid,  and  that 
said  respondent  then  and  there  refused,  and  does  still  refuse, 
to  issue  such  certificate  to  this  relator,  as  he  was  and  is  en- 
titled to  under  the  laws  of  the  state.'' 

To  this  petition  the  respondent  answered,  in  effect,  that 
Adams  county  has  adopted  township  organization  and  is 
divided  into  sixteen  townships,  viz.,  West  Blue,  High- 
land, Verona,  Kenesaw,  Wafoda,  Juniata,  Denver,  Blaine, 
Hanover,  Ayr,  Roseland,  Cottonwood,  Logan,  Silver  Lake, 
Zerd,  and  Little  Blue,  and,  in  addition,  all  that  part  of 
the  west  portion  of  Blaine  township  and  that  part  of  the 
east  portion  of  Denver  township,  then  included  in  the 
corporate  limits  of  the  city  of  Hastings,  was  by  said  board 
of  supei^isors  recognized  in  said  division  as  the  city  of 
Hastings ;  that  said  city  of  Hastings  is,  and  has  been  for 
the  last  two  years,  divided  into  four  wards,  for  municipal 
purposes,  viz..  First  ward,  Second  ward,  Third  ward  and 
Fourth  ward;  that  in  June,  1887,  the  board  of  supervisors 
of  said  Adams  county,  while  in  regular  session,  divided 
said  city  of  Hastings  into  four  election  districts  oone- 
sponding  with  the  ward  boundaries,  and  named  the  said 
election  districts  for  election  purposes  as  the  Fint  ward, 
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Second  ward,  Third  ward,  Fourth  ward,  and  ever  sinoe  then, 
and  on  the  5th  day  of  November^  1889,  said  election  dis- 
tricts and  said  wards  have  been,  were,  and  still  are  as  above 
stated,  and  ever  since  June,  1889^  and  on  said  5th  day  of 
November,  1889,  have  been,  were,  and  are  recognized  and 
used  as  four  separate  election  districts ;  that  in  the  fall  of 
1887  there  were  elected  in  each  of  said  wards  two  justices  of 
the  peace  to  serve  for  two  years  and  until  their  successors 
were  elected  and  qualified ;  that  the  relator  is  and  was  on 
the  said  6th  day  of  November,  1889,  and  for  six  months 
prior  thereto,  a  resident  of  the  Second  ward  in  said  city 
of  Hastings;  that  on  said  day,  and  for  over  six  months 
prior  thereto,  A.  C.  Moore,  C.  W.  Pease,  and  Jacob  Woos- 
ter,  hereinafter  mentioned,  were  residents  and  duly  qualified 
electors  of  the  First  ward  of  said  city ;  that  on  said  day, 
and  for  over  six  months  prior  thereto,  B.  B.  Morledge  and 
n*  S.  Bohrer,  hereinafter  mentioned,  were  residents  and 
duly  qualified  electors  of  the  Second  ward  of  said  city ; 
that  on  said  day,  and  for  over  six  months  prior  thereto,  N. 
B.  Vineyard  and  George  Haller,  hereinafter  mentioned, 
were  residents  and  duly  qualified  electors  of  the  Third  ward 
of  said  city ;  that  on  said  day,  and  for  six  months  prior 
tjiereto,  E.  Hoeppner,  J.  C.  Williams,  and  F.  M.  Alexan- 
der, hereinafter  mentioned,  were  residents  of  and  duly 
qualified  electors  of  the  Fourth  ward  of  said  city;  that 
the  call  for  the  election  to  be  held  on  the  5th  day  of  No- 
vember, 1889,  among  other  things,  stated :  That  said  election 
was  for  the  purpose  of  electing  two  justices  of  the  peace 
in  and  for  each  of  said  four  wards;  that  at  said  election,  on 
the  6th  day  of  November,  1889,  aforesaid,  there  were  cast 
in  the  First  ward  of  said  city  for  justices  of  the  peace  for 
said  ward  the  following  votes : 

**  For  A.  C.  Moore,  a  resident  of  said  First  ward,  188 
votes. 

'*  For  Jacob  Wooster,  a  resident  of  said  First  ward,  184 

votes. 


752  NEBRASKA  REPORXa         [Vol.  28 


State,  ex  leL  McKlnaey,  t.  Pertridge. 


^'  For  C.  W.  Pease,  a  resident  of  said  First  ward,  62 
votes. 

*'  For  E.  Hoeppner,  a  resident  of  said  Fourth  ward,  GO 
votes. 

**  For  W.  S.  McKinney,  the  relator,  and  a  resident  of 
said  Second  ward,  71  votes. 

'^  That  at  said  election,  on  the  6th  day  of  November, 
1889,  aforesaid,  there  were  cast  in  the  Second  ward  of  said 
city  for  justices  of  the  peace  for  said  Second  ward  the  fol- 
lowing votes : 

*'  For  B.  R.  Morledge,  a  resident  of  said  Second  ward, 
201  votes. 

'^  For  U.  S.  Bohrer,  a  resident  of  said  Second  ward,  201 
votes. 

<<For  W.  S.  McKinney,  the  relator,  and  a  resident  of 
said  Second  ward,  67  votes. 

**  For  £.  Hoeppner,  a  resident  of  said  Fourth  ward,  70 
votes. 

'^That  at  said  election  on  the  5th  day  of  November, 
1889,  aforesaid,  there  were  cast  in  the  Third  ward  of  said- 
city  for  justices  of  the  peace  for  said  ward  the  following 
votes,  viz. : 

**  For  George  Haller,  a  resident  of  said  Third  ward,  185 
votes. 

**  For  N.  B.  Vineyard,  a  resident  of  said  Third  ward, 
200  votes. 

<'  For  W.  S.  McKinney,  the  relator  and  a  resident  of 
said  Second  ward,  80  votes. 

''  For  E.  Hoeppner,  a  resident  of  said  Second  ward,  72 
votes. 

'^  That  at  said  election,  on  the  5th  day  of  November, 
1889,  aforesaid,  there  were  cast  in  the  Fourth  ward  of  said 
dty  for  justices  of  the  peace  for  the  said  ward  the  follow- 
ing votes : 

^'For  J.  C.  Williams,  a  resident  of  said  Fourth  ward, 
191  votes. 
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"  For  F,  M.  Alexander,  a  resident  of  said  Fourth  ward, 
187  votes. 

''  For  £.  Hoeppner,  a  resident  of  said  Fourth  ward,  54 
votes. 

"For  W.  8.  McKinney,  the  relator,  and  a  resident  of 
said  Second  ward,  54  votes ;  scattering,  1  vote. 

"All  of  which  will  more  fully  appear  from  the  certifi- 
cate of  this  respondent,  as  county  clerk. 

"  That  said  A.  C.  Moore  and  Jacob  Wooster  having  re- 
ceived the  highest  number  of  votes  cast  in  said  First  ward 
for  justices  of  the  peace  for  said  ward,  and  being  legally 
entitled  thereto,  this  respondent  issued  to  each  of  them  a 
certificate  of  election  for  justices  of  the  peace  in  and  for 
said  First  ward;  that  said  B.  B.  Morledge  and  U.  8. 
Bohrer  having  received  the  highest  number  of  votes  cast 
in  the  8econd  ward  for  justices  of  the  peace  for  said  ward, 
and  being  legally  entitled  thereto,  this  respondent  issued  to 
each  of  them  a  certificate  of  election  for  justices  of  the 
p€ace  in  and  for  said  Second  ward  ;  that  said  N.  B.  Vine- 
yard and  George  Haller  having  received  the  highest  num- 
ber of  votes  cast  in  said  Third  ward  for  justices  of  the  peace 
for  said  ward,  and  being  legally  entitled  thereto,  this  re- 
spondent issued  to  each  of  them  a  certificate  of  election  for 
justices  of  the  peace  in  and  for  said  Third  ward ;  that  said 
J.  C.  Williams  and  F.  M.  Alexander  having  received  the 
highest  number  of  votes  cast  in  the  Fourth  ward  for  jus- 
tices of  the  peace  for  said  ward,  and  being  legally  entitled 
thereto,  this  respondent  issued  to  each  of  them  a  certificate 
of  election  for  justices  of  the  peace  in  and  for  said  Fourth 
ward.'' 

To  this  answer  the  relator  demurred,  and  the  cause  is 
now  submitted  to  the  court  thereon. 

Sec.  9  of  art.  2  of  ch.  14,  Comp.  Stats.,  provides  that 
"  Precinct  lines  in  that  part  of  any  county  not  under  town- 
ship organization,  embraced  within  the  corporate  limits  of 
a  city  of  the  second  class,  shall  correspond  with  the  ward 
48 
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lines  in  sach  dty,  and  such  precinct  shall  correspond  in 
number  with  the  wards  of  the  dty^  and  be  co-extensive 
with  the  same ;  Pnmded^  That  when  a  ward  is  divided  into 
two  election  districts,  the  precinct  corresponding  with  sodi 
ward  shall  be  divided  so  as  to  correspond  with  the  election 
districts;  And  promded  further ,  That  no  justices  of  the 
peace  or  constables  shall  be  elected  in  such  prednct;  and 
every  such  city  shall  constitute  a  district  for  the  election  of 
justices  of  the  peace  and  constables,  and  in  every  such  dis- 
trict there  shall  be  elected  two  justices  of  the  peace  and  two 
constables  at  the  time  provided  by  law  for  the  election  of 
such  officers  in  other  districts.'^ 

In  1889  the  legislature  passed  an  act  in  relation  to  cities 
of  the  first  class  having  less  than  26,000  inhabitants  whidi 
provides  for  two  justices  of  the  peace  to  be  elected  by  the 
city  at  large.  That  act  is  not  applicable  to  this  case.  In 
1889  section  7  of  the  election  law  was  amended  as  follows: 
^'  In  counties  not  under  township  organization  one  county 
Judge,  one  sheriff,  one  coroner,  one  county  treasurer,  one 
county  clerk,  one  county  surveyor,  and  one  county  super- 
intendent of  public  instruction  shall  be  elected  in  the 
jear  eighteen  hundred  seventy-nine  (1879)and  every  second 
year  thereafter,  and  in  each  precinct  two  justices  of  the 
peace  and  two  constables  shall  be  elected  in  the  year  eighteen 
hundred  seventy-nine  (1879)  and  every  second  year  there- 
afler,  except  as  hereafter  in  this  section  provided,  and  three 
judges  and  two  clerks  of  election,  one  assessor,  and  one 
overseer  of  highways  for  each  road  district  shall  be  elected 
in  the  year  eighteen  hundred  seventy-nine  (1879)  and  an* 
nually  thereafter,  and  one  county  commisioner  shall  be 
elected  annually,  who  shall  serve  three  years.  In  counties 
under  township  organization,  one  county  j^^^g^i  one  sheriff, 
one  coroner,  one  county  treasurer,  one  county  clerk,  one 
county  surveyor,  and  one  county  superintendent  of  public 
instruction  shall  be  elected  at  the  first  general  election  after 
the  adoption  of  township  organization,  and  every  second  year 
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thereafter.  At  the  first  general  election  in  each  township 
afi;er  the  adoption  of  township  organization^  one  town  clerk^ 
one  town  treasurer^  three  judges  and  two  clerks  of  election, 
one  assessor^  and  one  overseer  of  highways  for  each  road 
district  shall  be  elected,  and  annually  thereaft;er;  and  two 
justices  of  the  peace  and  two  constables  shall  be  elected  at 
the^said  election  and  every  second  year  thereaft;er,  except 
as  hereaft;er  in  this  section  provided ;  and  at  the  said  elec- 
tion one  supervisor  shall  be  elected  in  each  township/ and 
thereafter  each  odd  numbered  year  in  the  odd  numbered 
townships,  and  each  even  numbered  year  in  the  even  num- 
bered townships,  said  townships  to  be  numbered  by  the 
county  board  at  their  first  regular  meeting  aft;er  the  passage 
of  this  act,  or  the  subsequent  adoption  of  township  organi- 
sation, as  nearly  as  practicable,  in  the  same  manner  as  gov- 
ernment sections  are  numbered  in  a  government  township. 
And  at  the  first  general  election  aftier  the  adoption  of  town- 
ship organization  in  any  county,  in  each  city  and  in  each 
village,  one  supervisor  for  every  1,000  inhabitants  therein, 
one  assessor,  three  judges  and  two  clerks  of  election  shall 
be  elected,  and*  annually  thereafter,  and  in  each  ward  and 
in  each  village  having  more  than  five  hundred  (500)  in- 
habitants, two  justices  of  the  peace  and  two  constables  shall 
be  elected  at  said  election  and  every  second  year  thereaftier.'^ 

The  provisions  of  the  act  just  quoted  control  the  election 
of  justices  in  cities  of  the  second  class  having  more  than 
6,000  inhabitants  and  they  modify  sec  9,  art.  2,  ch.  14,  ot 
Comp.  Stats.  Each  city  of  the  kind  designated  is  entitled, 
therefore,  to  elect  two  justices  of  the  peace  in  each  ward  ot 
the  city.  The  words  "in  each  ward  and  in  each  village 
having  more  than  600  inhabitants,  two  justices  of  the 
peace  and  two  constables  shall  be  elected  at  said  election,^' 
are  clear  and  unambiguous  and  were  evidently  intended  to 
authorize  the  election  of  two  justices  of  the  peace  in  each 
ward  of  the  city. 

As  there  are  four  wards  and  such  officers  have  been 
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elected  in  each  ward  of  the  city  of  Hastings^  the  relator 
was  not  elected  justice  of  the  peace  of  said  city  and  is  not 
entitled  to  the  relief  prayed  for. 
The  writ  is  therefore  denied. 


Whit  deihed. 


The  other  judges  concur. 


Howell  Bbothebs  v.  W.  A.  Wise  et  al. 

[Filed  Febbuabt  18, 1890.] 

The  Svidenoe  examined,  and  Kdd^  to  saetain  the  findings  of  Ike 
trial  ooort. 

Appeal  from  the  district  court  for  Lancaster  county. 
Heard  below  before  Field,  J. 

BiUingsley  &  Woodward,  and  A.  J,  Sawyer ^  for  appel- 
lants, cited :  BdtUm  v.  Black,  17  Neb.,  398;  Foster  v.  Dohle, 
Id.,  633. 

SeUeok  A  Lane,  eorUra,  cited:  Wallaoe  o.  FUerwhman^ 
22  Neb.,  204 ;  Poeweneoker  v.  Weatherby,  16  Id.,  94. 

NOBVAL,  J. 

The  plaintiffs,  Howell^  Brothers,  brought  an  action  in  the 
district  court  of  Lancaster  county  to  foreclose  a  mediantc's 
lien  against  the  real  estate  of  the  defendants,  J.  I.  Salter 
and  Boza  B.  Salter,  for  materials  furnished  for  the  erection 
of  a  small  one  story  frame  dwelling  for  the  Salters.  The 
defendant  W.  A.  Wise  was  the  contractor  and  builder,  who 
was  to  furnish  all  the  labor' and  materials  for  the  erection 
of  the  building,  and  to  whom  all  the  materials  were  sold. 
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The  plaintiffs'  lien  was  filed  on  the  16th  day  of  Decem- 
ber, 1886.  The  defendant  W.  J.  Turner  filed  a  cross-peti- 
tion setting  up  a  lien  for*  paints,  brushes,  glass,  and  other 
materials,  which  lien  was  filed  on  the  6th  day  of  January, 
1887. 

The  court  below  found  in  favor  of  said  plaintiffs,  Howell 
Bros/,  for  the  amount  claimed,  to-wit,  $365.12,  with  inter- 
est at  7  per  cent  thereon  from  October  29,  1886,  against 
W.  A.  Wise,  and  the  court  also  found  that  there  was  due 
to  the  defendant  Turner  from  the  defendant  W.  A.  Wise 
the  sum  of  $20.15,  with  interest  at  the  rate  of  7  per  cent 
per  annum  from  October  26,  1886,  and  gave  said  plaintiffs 
and  said  defendant  Turner  judgment  against  said  Wise  ac- 
cordingly, but  found  that  the  said  plaintiffs  and  the  said 
defendant  Turner  were  not  entitled  to  liens  against  the 
premises  of  the  Salters.  The  plaintiffs  and  the  defendant 
Turner  appeal  from  the  decision  denying  their  lien. 

As  to  the  appeal  of  Howell  Brothers,  there  is  only  one 
question  for  our  consideration,  and  that  is,  Did  they  file 
their  lien  within  sixty  days  from  the  time  the  materials  were 
furnished  ?  It  appears  from  the  evidence  that  it  is  usual 
for  plaintiffs'  teamsters  to  take  a  receipt  from  the  person  to 
whom  materials  are  delivered,  and  several  of  these  origi- 
nal receipts  are  in  the  bill  of  exceptions.  The  dispute  is  as 
to  four  small  deliveries  of  materials.  The  plaintiffs  claim 
they  were  delivered  after  October  16,  and  the  defendants 
Salter  msist  that  no  materials  were  delivered  after  that 
date.  The  first  disputed  delivery  is  that  of  October  20, 
of  some  finishing  lumber.  A  receipt  is  in  the  record 
signed  by  Wise  bearing  that  date  and  marked  on  the  receipt 
the  words  "  Teamster,  Morgan.'' 

Edward  Morgan,  one  of  the  plaintiffs'  teamsters,  testified 
to  making  one  delivery,  as  follows: 

Q.  State  if  you  were  out  at  Salter's  house  on  the  place 
where  the  lumber  was  being  delivered  for  his  house  in  Oo- 
tober,  1886. 
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A.  Yes,  sir;  I  took  one  load  out  there. 

Q.  What  were  you  doing? 

A.  It  was  finishing  lumber  altogether. 

Q.  That  is  all  you  hauled? 

A.  Yes,  sur. 

Q.  That  was  in  October,  1886? 

A.  Yes,  sir;  I  think  it  was. 

Q.  Do  you  know  what  part  of  the  month  it  was  in? 

A.  I  could  not  tell ;  the  tickets  tell ;  we  have  tickets  eveiy 
load  we  take  out 
^  *  m  m  m  «  « 

Cross-examination : 

Q.  You  say  you  do  not  remember  when  you  took  that? 

A.  I  could  not  tell  exactly  the  day;  we  were  delivering 
lumber  all  the  time,  one  day  after  the  other. 

Q.  Were  you  delivering  for  Howell  Brothers  anywhere 
else? 

A.  Yes,  sir. 

Q.  Working  for  them  right  along? 

A.  Yes,  sir. 

Q.  That  bill  of  lumber  that  you  saw  there  with  your 
name  attached  to,  you  do  not  know  whether  that  lumber 
was  used  in  that  house  or  not? 

A.  No,  sir. 

Redirect: 

Q.  Do  you  know  how  long  they  had  been  delivering 
there  before  you  hauled  out  yours? 

A.  I  couldn't  tell  exactly,  maybe  two  weeks ;  mine  was 
the  finishing  up.  They  were  just  finishing  up  the  house, 
I  was  driving  a  one-horse  rig,  and  I  generally  took  oat 
the  finishing  lumber  for  the  buildings — light  lumber. 

The  undisputed  testimony  is  that  the  first  delivery  of 
the  lumber  was  on  the  25th  day  of  September.  Some 
finishing  lumber  and  mouldings  were  delivered  on  October 
£,  and  another  small  delivery  was  also  made  on  October  8, 
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as  appears  from  the  teamsters'  receipts.  Neither  of  the 
receipts  names  the  person  who  made  the  delivery.  The 
Salters  claim  that  the  witness  Morgan  made  one  of  them. 
Mr.  Morgan  testified  his  delivery  was  about  two  weeks 
after  the  first  materials  were  furnished  for  the  house^  which 
would  bring  it  about  October  6  or  8. 

Another  teamster  of  plaintiff,  Fred  Swanson,  testified  that 
he  remembers  hauling  two  loads,  but  it  is  not  claimed  that 
he  made  either  of  the  four  deliveries  in  dispute,  hence  his 
testimony  does  not  throw  any  light  upon  the  controversy. 

Mr.  L.  S.  Eroetcfa,  the  manager  of  plaintiffs'  business^ 
gave  testimony  by  deposition,  from  which  it  appears  that 
he  sold  the  materials  to  the  contractor  Wise;  that  mate* 
rials  covered  by  the  disputed  charges  of  October  22  and 
29  were  delivered  to  Mr.  Wise  in  plaintiff's  yard,  but 
there  is  no  evidence  to  show  that  they  ever  went  to  Salter's 
premises.  There  are  no  teamsters'  receipts  even  in  the 
record,  for  the  materials  claimed  to  have  been  furnished 
October  22  and  29,  and  there  is  no  competent  evidence 
even  that  they  were  delivered  to  Wise  in  plaintiff's  yard,  as 
the  following  cfross-examination  of  the  witness  £roetch 
shows : 

Q.  To  whom  was  it  delivered? 

A.  To  Mr.  Wise. 

Q.  How  do  you  know  it  was  delivered  to  Mr.  Wise? 

A.  iP  was  reported  so  by  Mr.  Miller. 

Q.  Then  your  opinion  is  based  upon  the  report  ? 

A.  Yes,  sir. 

Q.  You  have  no  personal  knowledge? 

A.  No,  sir. 

To  establish  the  delivery  of  the  four  small  items  of  date 
of  October  26,  is  a  teamster's  receipt  signed  for  Wise  by 
one  J.  T.  Dailey.  There  is  a  charge  for  one  transom 
after  October  16,  yet  no  witness  testified  that  it  was  ever 
delivered  at  plaintiff's  premises,  and  the  evidence  is  over- 
whelming that  there  is  no  transom  in  Salter's  house. 
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The  evidence  od  the  part  of  the  Salters  is  to  the  efiSBct 
that  they  lived  within  a  few  feet  of  the  house  while  it  was 
being  built,  were  around  there  constantly,  that  Wise  pushed 
the  work  and  had  all  the  work  completed  by  October  14, 
and  no  materials  were  delivered  there  after  that  date. 

J.  I.  Salter  testified  when  the  last  materials  were  fur- 
nished and  house  was  completed  as  follows: 

Q.  Now,  when  was  that  house  finished;  the  carpenter 
work  in  the  house  I  am  inquiring  for  now? 

A.  It  was  finished  as  far  as  it  is  finished  now,  on  or 
about  the  13th  day  of  October.     *     *     * 

Q.  State  if  at  that  time  you  examined  to  see  whether 
the  material  was  there  or  not. 

A.  On  the  13th  I  went  through  the  house;  I  made  a 
thorough  examination, as  thorough  as  I  knew  how  to  make; 
the  material,  as  far  as  any  has  been  used  since — ^the  material 
was  all  there  that  has  been  used  on  the  house  since,  the 
most  of  it  in  place;  there  was  a  part  of  the  baseboards  in 
the  front  room  that  were  not  nailed  on,  it  was  leaning  ap 
against  the  side  of  the  house,  but  it  was  there. 

Q.  How  about  the  doors  and  windows? 

A.  The  windows,  I  am  not  positive  whether  they  were 
all  in ;  at  any  rate  they  were  all  there,  and  I  think  all  in, 
and  there  was  one  door  I  am  sure  that  was  not  hung. 

Q.  When  did  you  next  examine? 

A.  The  next  day,  on  the  14th,  I  went  to  work  in  what 
is  called  Peak's  orchard  for  Mr.  Hearts  up  here,  and  I 
don't  recollect  of  being  in  the  house  at  all.  *  *  ♦  On 
the  15th,  in  the  morning,  I  went  into  the  north  door  of 
the  dining  room,  and  through  the  dining  room  through  the 
front  room,  and  out  at  the  south  door.  I  saw  that  the  base- 
boards were  in  place  at  this  time ;  this  was  in  the  morn- 
ing; then  at  noon  when  I  came  home,  I  went  and  looked 
in  the  bedroom ;  opened  the  doors  and  looked  in  the  bed- 
room, and  there  was  nothing  I  could  see  but  what  was 
complete  and  finished  there. 
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Q.  Then  on  the  15th  you  say  everything  was  in  place? 

A.  Everything  I  could  see ;  there  was  nothing  done  af- 
terwards, only  oiling  of  the  floors  and  staining. 

Q.  Has  there  ever  been  any  carpenter  work  done  by 
Mr.  Wise  or  his  men  on  your  house  afler  the  15th  day  of 
October,  1886? 

A.  No,  sir.     *     *     ♦ 

Q.  State  how  many  transoms  there  are  in  that  house. 

A.  There  is  not  a  transom  and  never  was  in  the  house 
or  cellar,  either  in  the  foundation  of  the  cellar  or  in  the 
house. 

Q.  There  is  none  there  now  ? 

A.  No,  sir,  and  never  has  been. 

Mr.  Salter  is  corroborated  by  the  testimony  of  his  wife 
and  also  by  a  written  memorandum  introduced  in  evidence 
which  she  claims  to  have  made  at  the  time.  If  the  testir 
mony  of  the  Salters  is  entitled  to  credit,  no  materials 
were  delivered  by  the  plaintifis  within  sixty  days  prior  to 
the  date  of  filing  their  claim  for  a  lien.  It  was  peculiarly 
the  province  of  the  trial  court,  who  had  an  apportunity  to 
see  the  witnesses  and  hear  their  testimony,  to  say  what 
witness  was  entitled  to  credit.  A  reviewing  court  will 
only  examine  the  evidence  sufficiently  to  ascertain  that  the 
trial  court  had  sufficient  facts  before  it  upon  which  to  base 
its  decision.  There  being  ample  evidence  in  the  record,  if 
true,  to  uphold  the  decree  that  the  plaintiffii  were  not  en- 
titled to  a  lien,  the  decree  in  that  regard  will  not  be  dis- 
turbed. 

There  is  no  competent  evidence  that  any  of  the  mate- 
rials sold  by*Turner  were  ever  delivered  at  Salter's  house. 
Mr.  Turner  testified  that  the  first  articles  Wise  took  with 
him,  and  "  that  on  the  8th  of  November  he  came  in  and 
said  he  would  like  to  have  the  oil  and  the  other  goods  sent 
out,  and  we  sent  those  out  by  a  dray.''  Mr.  Turner 
further  testified : 

Q.  Did  you  deliver  these  goods  yourself? 
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A.  Do  you  mean  in  person  at  the  place? 

Q.  Of  your  own  personal  knowledge  do  70a  know 
where  those  goods  went  to? 

A.  No^  sir^  not  after  thej  left  the  store. 

Q.  The  only  knowledge  jou  have  as  to  the  destination 
of  the  goods  is  what  somebody  told  you?. 

A.  The  drayman  to  whom  I  delivered  the  goods,  after 
his  return,  I  paid  him,  he  said  he  delivered  them  at  that 
place. 

No  other  witness  was  called  to  establish  Turner's  daim. 
The  Salters  both  testified  that  no  goods  were  delivered  at 
their  place  after  October.  If  their  testimony  is  true,  Mr. 
Turner's  goods  were  delivered  at  some  other  place.  The 
evidence  fully  sustains  the  findings  of  the  trial  court,  and 
its  decree  is  affirmed. 
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Cmr  OF  Lincoln  v.  Levi  R  Smith. 

1.  Mixnioipal  Corporatiozui:  Dbfbotivx  Sidewalks.  A  dtj 
is  required  to  use  all  reasoDablecare  and  sapendsioii  to  keep  its 
•treets  and  atdewalks  in  a  teaaonablj  aalb  oondition  for  tvavel 
in  the  ordinary  modes  of  tratel;  and  if  it  &il  to  do  so,  it  is  lia* 
ble  for  injuries  sustained  in  consequence  of  such  failure,  pro- 
Tided  the  party  injured  was  exercising  reasonable  care. 

% :  :  NonOB.  To  render  a  municipal  corporation  lia- 
ble for  injuries  caused  by  a  defectire  sidewalk,  it  is  not  neces- 
sary that  it  should  hsYe  had  actual  notice  of  the  defect  If  a 
state  of  facts  exist  such  that  ignorance  can  only  arise  from  a 
failure  to  exercise  reasonable  oflBioial  care,  notice  will  be  pre- 
sumed. 

8.  ;  .     The  care  and  diligence  required  of  a  eity  in 


keeping  its  sidewalks  in  a  reasonably  safe  oondition  ibr  travel, 
is  not  affected  or  varied  by  the  number  of  miles  of  sidewalk 
therein. 
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4.  — — :  "■    The  fiust  that  a  defect  in  a  sidewalk  is  concealed 

by  recently  fiillen  snow  does  not  release  the  city  from  liabiliij. 

&  The  Carlltto  Tfcblna  of  wrpartmi^  of  life  were  properly  ad- 
mitted in  evidence. 

* 

6.  IllBtructioziB  giren  to  a  Jury  most  be  constraed  together,  and  if 

when  considered  as  a  whole  they  properly  state  the  law,  it  is 
sufficient.  {BarUing  v.  BehrmuU,  20  Neb.,  211.) 

7.  InstraotionjB  that  have  no  cTidence  to  support  them  should  be 

refused. 

8.  .    It  is  proper  to  reAise  instructions  the  principles  of  which 

have  already  been  ftilly  presented  to  the  jury. 

Error  to  the  district  court  for  Lancaster  county.   Tried 
below  before  Chapman,  J. 

O.  M.  Lambertaonf  and  H,  J.  WhUmore,  for  plaintiff  in 
error : 

The  testimony  of  defendant  in  error  shows  that  the  snow 
and  not  the  opening  caused  him  to  fall;  as  this  was  a 
cause  independent  of  the  culpable  defects  in  the  sidewalk, 
the  city  was  not  liable.  (Ring  v.  Oohoes,  77  N.  Y.,  88; 
Taylor  v,  YonkerSy  106  Id.,  202;  Searla  v.  Manhattan  R, 
Co.,  101  Id.,  661 ;  Moore  v.  AbboU,  32  Me.,  46;  MouUon 
V.  Sanfordy  51  Id.,  127;  Marble  v.  Worcester ^  4  Gray 
[Mass.],  396;  BUlinga  v.  Worceder,  102  Mass.,  329.) 
There  was  a  total  failure  to  prove  notice  of  the  defect, 
without  which  the  city  would  not  be  liable.  {OUy  ofBoidder 
r.  Niles,  9  Colo.,  415 ;  Joliet  v.  Gerber,  21  111.  App.,  622 ; 
Chicago  V.  DaMe,  116  111.,  386;  Turner  v.  India)iapolis, 
96  Ind.,  51 ;  Aurora  v.  BUner,  100  Id.,  396;  Cook  v.  An- 
amo8a,  66  la.,  427 ;  Chase  v.  Cleveland,  44  Ohio  St.,  505 ; 
Galveston  v.  Barbour,  62  Tex.,  172;  Dillon,  Mun.  Corp., 
sec.  1020,  et  seq,)  By  the  second  instruction  given,  the 
jury  was  left  to  infer  that  the  city  was  bound  to  keep  its 
sidewalks  absohdely  safe,  when  as  a  fact  they  are  only  re- 
quired to  be  kept  reasonably  safe.  {City  of  York  v.  Spe/.- 
man,  19  Neb.,  357;  City  of  Lincoln  r.  Walker,  18  Id.,  250; 
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Same  v.  Gillilan,  Id.,  119;  Same  v.  Holmes^  20  Id.,  39; 
Gosport  V,  Evans,  112  Ind.,  478;  Emporia  v.  Schmiddling, 
33  Kan.,  485 ;  Gty  of  Boulder  v.  NUea,  Taylor  v.  Yonkers, 
and  Ringv,  Cohoes,  supra;  Dillon,  Mun.  Ckii'p.,  sec.  1019.) 
By  refusing  the  eleventh  instruction  asked,  the  jury  was 
prevented  from  considering  the  area  and  size  of  the  dtj 
wbicli  was  proper,  as  a  defect  in  a  sidewalk  would  be  dis- 
covered sooner  in  a  small  place  than  in  a  large  one.  {Beed 
V.  Mayor,  31  Hun.  [N.  Y.],  312.) 

Selleck  &  Lane,  contra: 

A  hole  in  the  walk  was  proved  to  exist,  eight  inches  wide 
by  four  feet  long,  and  from  five  to  six  inches  deep,  from 
whicli  the  injury  was  shown  to  have  resulted,  and  of  which 
notice,  both  actual  and  constructive,  was  given  to  the  city. 
It  is  therefore  liable.  {Brennan  v.  St.  Louis,  2  S.  W.  Rep. 
[Mo.],  481;  BasseU  v.  St.  Joseph,  63  Mo.,  290;  HuU  v. 
Kansas  City,  54  Id.,  598 ;  (My  of  Plattsmouth  v.  Mitchell, 
20  Neb.,  228;  Baldwin  v.  Greenwood's  Co.,  40  Conn.,  238; 
Binff  V.  Cohoes,  77  N.  Y.,  83,  88 ;  Tayfor  v.  Yonkers,  105 
Id.,  202;  Dillon,  Mun.  Corp.,  sec  1017.)  The  second 
instruction  given  states  the  law  correctly,  atid  is  the  iden- 
tical language  of  Dillon,  sec.  1017.  {City  of  Omaha  r. 
Olm^tead,  5  Neb.,  449 ;  Gty  of  lAnooln  v.  Walker,  18  Id., 
249 ;  CUy  of  Plattsmouth  v.  Miidiell,  20  Id.,  231 ;  Qmn^ 
of  Howard  v.  Legg,  110  Ind.,  472;  Village  of  Mansfield 
V.  Moore,  124  111.,  133;  CUy  of  Bock  Island  v.  Ouindy, 
126  Id.,  408;  Village  of  Jefferson  b.  Chapman,  127  Id., 
438;  Arey  v.  Newton,  148  Mass.,  498;  Hunt  v.  New  York, 
109  N.  Y.,  134;  Turner  v.  Newburgh,  Id.,  301;  Goodfd- 
low  V,  Mayor,  etc.,  100  Id.,  18;  drcleviUe  v.  Neuding,  41 
Ohio  St.,  469  ;  Busch  v.  Davenport,  6  la.,  447;  Bowell  r. 
IVilUanis,  29  Id.,  213;  James  v.  Portage,  5  N.  W.  Rep. 
[Wis.],  31 ;  Estelle  v.  Lake  CrydaJ,  6  N.  W.  Rep.  [Minn.], 
775;  Sterling  v.  MerriU,  17  N.  E.  Rep.  [111.],  7;  Ddger  v. 
St,  Paid,  14  Fed.  Rep.,  567 ;  CUy  of  Boulder  v.  NUes,  9 


Vol.  28]         JANUARY  TERM,  1890.  765 


City  of  Lincoln  t.  Smith. 


Colo.,  415;  Bishop  v.  Schuylkill,  8  Atl.  Rep.  [Pa.],  449.) 
The  sixth  instruction  fairly  presents  the  question  of  notice, 
and  is  based  upon  the  evidence.  {OUy  of  Plattsmouth  v. 
MUcheU,  20  Neb.,  228;  Chicago  v.  DaUe,  115  111.,  386; 
Turner  v.  Newburgh,  16  N.  E.  Rep.  [N.  Y.],  344 ;  Waldron  v. 
St.  Paul,  22  N.  W.  Rep.  [Minn.] ;  Nichols  v.  Minneapolis,  23 
Id.,  868;  Cook  v.  Anamosa,  23  N.  W.  Rep.  [la.],  907.) 
The  instructions  considered  as  a  whole,  as  they  should  be, 
fairly  and  correctly  present  the  case  to  the  jury.  {Campbell 
V.  Holland,  22  Neb.,  607 ;  Village  of  Ainsfield  v.  Moore, 
124  111.,  133;  Beazan  v.  Mason  City,  58  la.,  235.) 

NoRVAIi,  J. 

This  action  was  brought  by  the  defendant  in  error 
against  the  city  of  Lincoln  to  recover  damages  for  injuries 
received  by  him  by  reason  of  a  fall  upon  a  sidewalk  in 
said  city,  said  fall  being  caused,  as  he  alleges,  by  the  defect- 
ive condition  of  said  sidewalk.  In  his  petition  he  al- 
l^;es: 

1.  That  said  city  is  a  municipal  corporation  and  city  of 
the  first  class  having  less  than  60,000  inhabitants,  and  or- 
ganized under  and  by  virtue  of  the  laws  of  the  state  of 
Nebraska. 

2.  That  as  such  municipal  corporation  said  city  had  the 
care,  management,  and  control  of  the  streets  and  sidewalks 
within  said  city,  and  had  power  and  authority  and  the  nec- 
essary means,  and  that  it  was  its  duty,  among  other  things, 
to  keep  said  streets  and  sidewalks  in  good  condition  and 
repair,  so  that  persons  could  at  all  times  reasonable  and 
proper,  walk  over  and  along  the  same  without  danger  of 
receiving  physical  injury  therefrom. 

3.  That  Sixteenth  street,  otherwise  known  as  Grand 
avenue,  is  one  of  the  principal  streets  in  said  city,  and  that 
the  west  side  of  said  Sixteenth  street,  between  Q  and  B 
streets,  is  near  the  business  portion  of  said  city,  and  at  a 
place  where  there  was  much  travel  at  and  a  long  time  prior 
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to  the  time  when  the  injury  oomplained  of  by  the  plaintiff 
was  reoeived. 

4.  That  for  a  long  time  prior  to  the  receiving  of  the  in* 
jory  complained  of  by  the  plaintiff*,  the  sidewalk  on  the 
west  side  of  said  Sixteenth  street,  between  said  Q  street 
and  said  R  street,  and  more  particularly  in  front  of  lot  A, 
in  block  32,  of  S.  W.  Little's  subdivision  in  said  city,  was 
defective  and  in  a  dangerous  and  unsafe  condition  for 
travel  thereon,  by  reason  of  the  uneven  snr&oe  of  said  side- 
walk caused  by  the  removal  of  several  planks  from  the 
same;  that  the  said  sidewalk  was  constructed  of  planks 
laid  across  wooden  supports  extending  lengthwise  of  said 
sidewalk,  to  which  supports  the  said  planks  were  fieistened 
by  nails ;  that  the  nails  of  several  of  the  planks  in  said 
sidewalk  had  been  allowed  to  become  and  remain  loosened; 
that  the  planks  were  thereby  loosened,  and  some  of  then 
had  been  removed  entirely  from  said  sidewalk,  thereby 
causing  deep  and  dangerous  holes  in  said  sidewalk,  were 
concealed  and  rendered  extra  hazardous  and  dangerous  to 
travelers  thereon ;  that  the  defendant  city  had  actual  and 
constructive  notice  of  said  defect,  and  in  not  repairing  the 
same,  or  so  providing  as  to  prevent  or  warn  persons  from 
passing  over  the  same,  was  guilty  of  gross  negligence  and 
want  of  care. 

0.  That  on  the  said  10th  day  of  January,  1887,  plaint- 
iff was  lawfully  traveling  on  foot  on  said  Sixteenth  street 
and  on  the  sidewalk  thereon  in  the  locality  above  described, 
and  while  so  traveling  on  said  sidewalk,  and  while  in  the 
exercise  of  ordinary  care,  and  without  any  fault  on  his 
part  and  without  any  warning,  he  not  then  seeing  or  know- 
ing of  the  defect  in  said  sidewalk,  or  of  any  defect  what^ 
ever  in  the  same,  plaintiff  stepped  on  the  edge  of  the 
plank  next  to  the  place  from  which  said  planks  had  been 
removed,  and  by  reason  of  the  absence  of  said  planks  from 
their  proper  place,  he  fell  and  was  thrown  with  great  force 
and  violence  backwards  onto  said  sidewalk,  the  small  of 
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his  back  striking  across  the  edge  of  a  plank  of  said  side- 
walk, whereby  plaintiff  was  greatly  and  permanently  injured 
in  and  about  the  small  of  his  back^  and  was  otherwise 
bruised^  strained,  and  internally  injured  thereby;  that  by 
means  of  said  injuries  he  has  been  totally  disabled  for  do- 
ing manual  labor  of  any  kind  whatever,  and  rendered  an 
invalid  for  life^  to  his  damage  in  the  sum  of  f  10,000. 

6.  That  long  prior  to  the  filing  of  his  petition,  and 
within  three  months  of  the  date  of  the  injury  complained 
of,  plaintiff  presented  his  said  claim  in  writing,  giving  a 
statement  of  plaintiff's  full  name,  the  time,  place,  nature 
and  (nrcumstances  of  the  said  injury,  all  in  due  form  as  re- 
quired by  law,  and  filed  the  same  with  the  clerk  of  said 
city ;  and  the  same  was  read  at  a  meeting  of  the  city  coun- 
cil held  a  long  time  prior  to  the  commencement  of  this 
action,  and  that  defendant  has  wholly  failed  and  n^lected 
to  allow  said  claim  or  any  part  thereof. 

The  answer  of  the  defendant  city  denies  the  defect^ 
denies  notice,  and  avers  contributory  negligence. 

The  reply  is  a  general  denial  of  all  allegations  contained 
in  said  answer. 

On  the  trial  of  said  cause  it  was  stipulated  by  the  parties : 

1.  That  the  defendant  city  is  a  municipal  corporation  as 
allied  in  plaintiff's  petition. 

2.  That  Sixteenth  street  between  Q  and  B  streets  is  one 
of  the  regularly  laid  out  and  platted  streets  of  said  city. 

There  was  a  trial  to  a  jury,  with  a  verdict  for  the  plaintiff 
for  the  sum  of  $1,600.  The  defendant's  motion  for  a  new 
trial  was  argued,  considered,  and  overruled,  and  judgment 
was  entered  upon  the  verdict,  to  which  the  defendant  duly 
excepted  on  the  record  and  assigns  the  following  errors: 

1.  The  verdict  is  not  sustained  by  sufficient  evidence. 

2.  It  is  contrary  to  law. 

3.  Errors  of  law  occurring  at  the  trial. 

4.  In  giving  Nos.  1,  2,  3,  4,  5,  6,  7,  8, 9,  and  10  of  the 
instructions  asked  by  plaintiff. 


J 
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6.  In  refusing  to  give  defendant's  requests,  Nos.  2, 3,  5, 
10,  11,  12,  13, 14,  15,  16, 18,  and  19. 

The  first  error  complained  of  is  that  the  verdict  is  not 
BQstained  by  sufficient  evidence.  It  is  daimed  that  the 
evidence  has  failed  to  establish : 

1.  That  plaintiff  has  suffered  a  permanent  personal  in- 
jury and  that  he  is  damaged  thereby. 

2.  That  said  injury  was  caused  wholly  by  a  defect  in  tHe 
udewalk. 

3.  That  said  defect  was  actually  known  to  the  city 
authorities  long  enough  before  the  accident  for  them  to 
have  repaired  it,  or  that  it  had  existed  for  a  sufficient 
length  of  time  prior  to  the  accident  for  the  city  authorities 
in  the  proper  exercise  of  their  duties,  to  have  discovered 
and  repaired  it 

The  evidence  shows  that  the  plaintiff  was  the  only  per- 
son present  when  the  injury  was  received,  and  his  testi- 
mony, describing  how  it  occurred,  is  uncontradicted.  The 
plaintiff  describes  the  manner  in  which  the  injury  was  re- 
ceived as  follows : 

''  I  left  home  in  the  morning,  I  should  judge  somewhere 
about  7  o'clock.  I  had  been  in  the  habit  when  I  came 
down  town  of  taking  the  street  car.  When  I  came  out  to 
R  street,  the  B  street  line,  there  was  no  car  in  sight,  so  I 
made  up  my  mind  I  would  walk.  I  walked  down  and  I 
had  been  walking  on  a  good  walk.  I  was  not  in  the  habit 
of  coming  down  town  afoot  and  when  I  got  to  the  cor- 
ner of  R  and  Sixteenth  streets,  I  turned  off  on  the  west 
side  of  Sixteenth  street,  I  should  judge — I  never  meas- 
ured the  distance,  but  I  should  judge  between  ten  and  fif- 
teen feet  on  the  west  side  of  the  street,  I  was  walking  along 
rather  briskly,  imd  there  had  been  a  light,  dry  snow,  and 
it  was  snowing  very  light  at  the  time  and  blowing  some 
and  drifting,  and  I  was  walking  along — I  am  generally 
pretty  sure-footed — I  stepped  on  the  edge  of  a  hole  in  the 
walk  and  fell  over  backwards ;  my  foot  slipped  into  the 
hole  and  I  fell  over  backwards. 


; 
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Q.  Had  you  ever  been  over  that  walk  before  ? 

A.  Never. 

Q.  You  said  you  fell ;  how  did  you  fall  ? 

A,  I  depped  wUh  my  left  foot  into  the  hole  and  slipped 
into  the  hole  and  fell  over  backwards,  struck  the  small  of 
my  back  on  tl\p  edge  of  the  walk. 

Q.  Explain  exactly  how  you  fell  into  the  hole. 

A.  The  stringers  of  the  walk  were  running  lengthwise, 
and  the  walk  was  short  planks  laid  crosswise  of  the  string- 
ers. I  will  describe  it  to  you  so  you  will  see:  Say  I  was 
coming  from  the  side  here,  I  was  going  south  and  here  was 
a  plank,  I  stepped  on  the  edge  of  the  plank  the  same  as 
there,  and  the  plank  being  gone  in  front  there,  which  I 
didn't  see,  when  my  heel  struck  on  the  edge  of  the  plank 
here  it  went  into  the  hole  and  I  fell  over  backwards, 
stepped  with  my  left  foot  in  (he  Aofe,  and  fell  parttally  M^ 
ways  and  draeh  my  back  against  the  out  edge  of  the  plank. 

Q.  What  part  of  your  back  struck  on  the  edge  of  the 
walk? 

A.  The  small  of  my  back,  across  the  spine.      *     «     * 

Q.  Then,  if  I  understand  you  correctly,  you  stepped  with 
your  heel  on  the  edge  of  the  walk  and  your  foot  projected 
out  over  the  hole? 

A.  Yes,  sir. 

Q.  How  did  you  fall ;  I  mean  in  what  way,  with  force 
or  not? 

A.  Yes,  sir,  I  did. 

Q.  About  what  was  your  weight  at  that  time? 

A.  One  hundred  and  ninety-eight  pounds,  betwera  197 
and  198.     ♦    *     * 

Q.  State  how  you  felt;  you  say  your  back  felt  bad, 
what  do  you  mean? 

A.  It  pained  me  very  bad. 

Q.  Where  was  it  located? 
49 


J 
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A.  Just  above  my  hips,  acroes  the  small  of  my  bade, 
where  I  struck  the  walk. 

Q.  After  sitting  up  what  did  yon  doT 

A.  I  got  up  on  my  feet  and  walked  a  6w  steps  and  sat 
down  on  the  railing. 

Q.  Why? 

A.  My  back  pained  me  so  bad, 

Q.  State  what  you  did, 

A.  I  believe  I  stated  that  I  sat  down  on  the  railing ; 
I  turned  then  and  went  back  and  examined  the  hole  in  the 
walk. 

Q.  Now,  when  yon  examined  that  hole  what  did  yon 
find  it  to  be? 

A.  One  plank  gone  out  of  the  walk. 

Q.  How  wide  a  hole  in  the  walk  was  that? 

A.  I  should  judge  it  was  about  eight  indies  wides,  the 
plank  was  that  was  gone  out  of  the  walk. 

Q.  How  deep  was  that  hole? 

A.  Between  five  and  six  inches,  to  ihe  best  of  my 
knowledge. 

Q.  Why  did  you  not  see  that  hole? 

A.  It  was  filled  with  light  dry  snow. 

Q.  Was  the  hole  apparent  to  you  before  yon  had  stepped 
into  it? 

A.  Not  to  me  it  was  not     ♦    ♦    ♦ 

Q.  Were  you  giving  attention  to  the  walk  as  you  were 
walking  along  there? 

A.  Why  yes,  sir,  I  had  been  walking  on  a  good  walk, 
and  I  didn't  think  anything  about  bad  walks,  because  I  was 
not  acquainted  with  the  oondition  of  the  walks  in  the  oitjr 
at  that  time. 

It  appears  further  from  the  plaintiff's  testimony  that 
afiier  the  accident  he  was  able  to  proceed  but  a  short  dis- 
tance before  he  was  compelled  by  the  pain  to  sit  down 
upon  the  railing,  and  that  with  great  pain  and  difficulty 
he  was  able  to  reach  the  store,  some  six  or  seven  blodss 
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distant,  only  after  an  effort  oontinuing  for  more  than  an 
hour;  that  overoome  by  this  exertion  he  remained  at  the 
store,  lying  dow^n  upon  one  of  the  back  counters  therein, 
until  about  four  o'clock  in  the  afternoon,  when  he  was  as- 
sisted to  his  home  and  to  his  bed;  that  for  one  day,  with 
the  assistance  of  his  wife,  he  sought  to  alleviate  his  suffer- 
ings by  means  of  liniments  and  other  ordinary  appliances, 
but  by  the  second  morning  he  had  grown  so  much  worse, 
he  sent  for  Dr.  Fuller,  who  prescribed  for  him;  that  he 
remained  under  the  physician's  care  and  treatment  for  sev- 
eral months — until  Dr.  Fuller  died — when  Doctors  Hart 
were  called,  and  that  he  remained  under  their  professional 
care  until  the  time  of  trial.  At  the  time  of  the  injury  the 
plaintiff  was  forty-seven  years  old,  hearty  and  robust,  a 
carpenter  by  trade,  and  had  constant  employment  at  |2.50 
per  day,  but  that  since  (\ie  accident  he  has  been  in  constant 
pain  and  unable  to  perform  manual  labor.  The  plaintiff 
is  corroborated  as  to  the  nature  and  extent  of  the  injury 
by  the  testimony  of  his  wife,  Q.  O.  Boettcher,  Paul  Sei- 
dell, W.  F.  Learn,  and  George  Smith.  Doctors  Hart, 
Everett,  and  Haggard  each  testify  that  the  injury  is  of  a 
permanent  character.  To  oppose  this  testimony  the  de- 
fense called  Doctors  Beachly,  Holyoke,  and  Crim,  who, 
after  making  but  a  single  examination,  testify  that  they 
were  unabi:  to  find  that  the  plaintiff  was  injured.  While 
the  evidence  on  this  branch  of  the  case  is  conflicting,  the 
preponderance  is  with  the  plaintiff,  and  the  jury  was  fully 
justified  in  finding  that  the  plaintiff  had  sustained  a  perma- 
nent injury. 

The  plaintiff  in  error  contends  that  the  recent  &11  of 
snow  was  a  contributing  cause  of  the  injury,  and  that  with- 
out the  snow  the  accident  would  not  have  happened.  The 
evidence  fails  to  show  that  the  snow  caused  the  plaintiff  to 
slip  or  that  it  made  the  sidewalk  slippery  at  the  place  the 
accident  occurred. 

It  will  be  seen  by  reference  to  the  testimony  of  the  plaint- 


772  NEBRASKA  REPORTS.         [Vol.  28 


City  of  lilnooln  t.  Smiih. 


iff  that  he  stepped  into  a  bole  in  the  sidewalk  and  fell. 
The  defect  in  the  sidewalk  was  the  direct  and  proximate 
cause  of  the  plaintiff's  falling  and  receiving  the  injury.  It 
is  quite  possible  the  plaintiff  would  not  have  fallen  had  the 
walk  been  clear  of  snow^  for  he  would  then  have  doubtless 
discovered  that  the  board  was  missing. 

The  question  is  not  whether  the  accident  would  not  have 
oocurred  if  the  hole  in  the  walk  had  not  been  filled  with 
snow^  but  whether  that  walk  with  the  plank  missings  with 
snow  as  would  ordinarily  fall  upon  it  at  that  season  of  the 
year,  at  the  place  of  the  injury  was  unsafe  for  travelers  upon 
it.  If  in  that  condition,  under  such  circumstances,  it  was 
unsafe,  then  it  was  defective.  The  fact  that  the  defect  was 
concealed  by  the  snow  does  not  release  the  city  from  lia- 
bility. {Grosaenbach  v.  OUy  of  Milwaukee^  26  N.  W.,  182; 
Street  v.  Inhabitants  of  Holyoke,  105  Mass.,  82;  JSUl  v. 
Cittf  of  Fond  du  Lao,  14  N.  W.,  25;  Harris  v.  Township 
of  QirUon,  31  Id.,  427;  Dooley  v.  CUy  of  Meriden,  44  Conn., 
117.) 

Plaintiff  in  error  contends  that  the  evidence  fails  to  show 
that  the  city  had  knowledge  of  the  defect  long  enough  prior 
to  the  accident  to  have  repaired  it 

The  rule  of  law  adopted  by  the  courts  is  that  it  is  not 
necessary  that  the  authorities  of  a  city  should  have  actual 
notice  that  a  sidewalk  is  defective  in  order  to  make  the  city 
liable.  It  is  sufficient  for  the  plaintiff  to  prove  that  the 
defendant  had  notice  of  the  defective  condition  of  the  side- 
walk or  establish  the  existence  of  facts  from  which  notice 
would  be  inferred,  or  circumstances  from  which  it  appears 
that  the  defect  ought  to  have  been  known.  {City  of  York 
9.  Spdlman,  19  Neb.,  383.)  There  is  in  the  bill  of  excep- 
tions testimony  which  tends  to  establish  the  fact  that  the 
defendant  city  had  both  actual  and  constructive  notice  of 
the  defective  condition  of  the  walk.  The  accident  occurred 
January  10, 1887,  and  the  defect  was  known  to  Street  Com- 
missioner Byer  some  time  before.  We  quote  from  his 
testimony: 
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Q.  What  official  position^  if  any,  did  you  hold  in  the 
city  of  Lincoln  during  the  year  1886  ? 

A.  I  was  street  commissioner. 

Q.  As  such  street  commissioner  what  were  your  duties? 

A.  There  was  a  good  deal;  I  had  to  take  care  of  the 
streets,  see  that  they  were  in  condition,  as  well  as  I  could 
do  it,  and  the  walks  and  crossings  of  the  city. 

Q.  Were  you  at  that  time  familiar  with  the  sidewalks  on 
the  corner  of  Sixteenth  and  B  streets,  where  this  injury  is 
alleged  to  have  occurred  ? 

A.  Yes,  sir,  I  was.     *     *     ♦ 

Q.  Now  confine  your  attention  to  the  point  in  the  walk 
some  fifteen  or  twenty  feet  south  of  the  B  street  line;  what 
was  the  defect  in  that  walk  ? 

A.  There  was  one  plank,  two  by  six,  four  feet  long,  that 
was  laid  upon  a  two  by  four  for  stringers,  that  was  missing. 

Q.  Was  it  in  reference  to  that  defect  that  you  gave 
notice  ? 

A.  Yes,  sir. 

Q.  During  what  part  of  the  year  was  this  notice  given? 

A.  I  think  it  was  along  in  the  fall. 

Q.  Of  what  year? 

A.  The  fall  of  1887. 

It  is  evident  from  the  rest  of  the  testimony  of  this 
witness  that  it  was  in  1886  he  gave  the  notice,  and  not 
1887. 

Mrs.  Smith  testified  that  she  was  along  this  walk  where 
the  accident  occurred,  on  the  5th  of  November  previous^ 
and  at  that  time  some  of  the  planks  were  missing.  She 
is  corroborated  by  the  testimony  of  Bessie  Smith,  who  tes- 
tified that  she  saw. holes  in  the  walk  there  many  times 
between  November  and  the  date  of  the  injury. 

T.  J.  Crawford  testified : 

Q.  Have  you  been  familiar  with  the  walk  on  the  west 
side  of  Sixteenth  and  south  of  B? 

A.  Not  lately,  I  have  not. 
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Q.  Were  jou  familiar  with  it  up  to  about  the  10th  day 
of  January,  1887,  from  that  time  previous? 

A.  Yes,  sir ;  I  used  to  walk  that  waj  when  I  came  to 
town. 

Q.  At  and  prior  to  January  10,  1887,  continuing  for 
say  two  or  three  months,  what  was  the  condition  of  that 
walk? 

A.  There  was  a  plank  or  two  out;  that  was  all. 

Q.  Now,  whereabouts  in  that  walk  were  those  planks 
gone? 

A.  There  was  one  plank  gone  out  near  the  north  end  of 
the  walk  near  R  street. 

The  testimony  of  these  witnesses  shows  that  the  defect  had 
existed  for  some  time  prior  to  the  accident,  and  that  it  was 
apparent.  The  city  was  chargeable  with  notice.  (  Wdldron 
V.  St.  Paul,  22  N.  W.  Rep.,  4;  Troxd v.  CUy  of  Finton, 
41  Id.,  580.) 

Several  errors  are  assigned  on  the  rulings  of  the  trial 
court  upon  the  objections  to  the  admission  of  testimony 
which  we  will  now  notice.  This  question  was  propounded 
to  the  witness  Byer :  *^  What,  if  anything,  did  you  do 
officially  with  reference  to  that  sidewalk?''  To  this  the 
defendant  objected,  as  incompetent,  immaterial,  and  irrele- 
vant. He  also  objected  to  the  witness!  stating  what  he  had 
notified  other  people,  and  for  the  further  reason  that  they  had 
not  fixed  the  identical  place,  nor  was  the  witness's  attention 
called  to  it.  The  objection  was  overruled  and  exception 
was  taken,  and  the  witness  answered :  ''  I  had  notified  the 
agents  of  the  lot,  Easterday  Bros.,  in  r^ard  to  the  condi- 
tion of  the  walk,  to  repair  it''  If  this  ruling  was  error 
it  was  without  prejudice,  for  the  witness  afterward  testi- 
fied, without  objection,  to  the  giving  of  the  notice. 

Tlicre  was  no  error  committed  in  permitting  the  witness 
Boettcher  to  testify  as  to  the  condition  of  the  walk  a  week 
aft;er  the  injury.  It  was  competent  to  prove  its  condition 
shortly  after  the  accident,  as  tending  to  show  tliat  the  de- 
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feot  existed  at  the  time  of  the  injury.  {Oity  of  Chicago  v. 
Dalle,  6  N.  E.  Rep.,  679.) 

Dr.  B.  F.  Hart  was  asked  the  following  question :  '^  Sup- 
pose  a  man  forty Hseven  years  old,  weight  about  197  or  19S 
pounds,  while  walking  along  and  over  the  sidewalk,  should 
step  so  &r  that  his  foot  should  slip  into  a  hole  in  the  side* 
walk  and  he  should  be  violently  thrown  backward,  striking 
his  back,  the  small  of  his  back,  across  the  edge  of  the  walk, 
causing  an  injury  followed  immediately  by  a  severe  pain  in* 
the  back,  what^  in  your  opinion,  would  be  the  probable 
effect  upon  the  man  from  such  a  fall  and  such  injury  ?''^ 
The  record  shows  that  after  the  question  was  asked  the 
defendant  renewed  his  Tnotion  made  last  above.  Overruled ; 
exception.  This  objection  was  not  specific,  and  we  are 
unable  to  determine  what  the  motion  was.  The  question, 
however,  was  so  framed  as  to  reflect  the  facts,  and  the  an- 
swer elicited  was  proper  and  competent. 

It  was  not  error  to  permit  the  Carlisle  Tables  to  be  in- 
troduced in  evidence.  The  proper  foundation  was  laid  for 
their  introduction.  The  plaintiff  at  the  time  of  the  in- 
jury was  in  good  health,  and  there  being  evidence  before 
the  jury  tending  to  establish  that  his  injury  was  of  a  per- 
manent character,  the  tables  were  proper  evidence  to  go 
before  the  jury.  (Boose  v.  Perkins^  9  Neb.,  304.) 

The  defendant  was  not  prejudiced  by  the  court  permit- 
ting Mr.  Selleck  to  testify  that  he  had  filed  the  claim  of 
the  plaintiff  with  the  city  clerk,  for  the  reason  that  the 
matters  testified  to  by  him  were  fully  alleged  in  the  petition, 
and  not  denied  in  the  answer.  We  are  of  the  opinion  that 
no  error  was  committed  in  the  introduction  of  testimony 
of  a  nature  so  serious  as  to  require  a  reversal. 

The  remaining  errors  complained  of  consist  in  the  giv* 
ing  and  refusing  of  certain  instructions. 

The  court  at  the  request  of  the  plaintiff  gave  the  follow- 
ing instructions,  to  each  of  which  the  plaintiff  in  error  ex- 
cepts: 
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'^  First — This  iB  an  action  brought  by  the  plaintiff  Levi 
R.  Smith  against  the  defendant  the  city  of  Lincoln,  to  re- 
cover damages  from  said  city  for  injuries  received  by  the 
plaintiff,  as  he  alleges,  by  reason  of  a  fidl  on  or  about  the 
10th  day  of  January,  1887,  upon  a  sidewalk  in  said  dty 
of  Lincoln,  on  Sixteenth  street  between  Q  and  R  streets^ 
in  said  city.  He  alleges  that  said  fall  and  injury  were 
caused  by  the  negligent  failure  on  the  part  of  said  defend- 
ant to  keep  the  said  sidewalk  in  proper  repur  and  in  nq^ 
ligently  allowing  the  accumulation  of  snow  and  ice  thereon, 
and  says  that  said  sidewalk  was  defective,  unsafe,  and  dan- 
gerous to  travelers  passing  over  it  in  the  ordinary  uHide 
and  that  he  has  been  damaged  in  the  sum  of  $10,000  by 
defendant's  n^lect  of  duty  as  alleged.  Issue  is  joined 
upon  these  allegations  by  the  answer  of  the  defendant  and 
plaintiff's  reply  thereto. 

^'  Second — Under  its  charter  and  under  die  law  it  was 
the  duty  of  the  defendant  dty  to  keq>  its  sidewalks,  in- 
cluding that  on  the  west  side  of  Sixteenth  street  between 
Q  and  B  streets,  where  the  allied  injury  ooouned,  in  a 
safe  condition  for  use  in  the  ordinary  modes  and  free  from 
defects  and  obstructions  dangerous  to  persons  passing  along 
the  same,  with  ordinary  care,  and  it  is  liable  to  plaintiff 
for  injuries,  if  you  should  find  from  the  evidence  any  were 
sustained  by  him,  resulting  from  neglect  on  the  part  of  de- 
fendant to  perform  that  duty,  unless  you  find  that  plaint- 
iff was  guilty  of  contributory  negligence;  provided  said 
city  had  notice  of  the  defective  and  dangerous  condition  of 
said  sidewalk  or  that  the  said  sidewalk  had  remained  in 
a  defective  and  dangerous  condition  for  such  length  of  time 
as  that  said  city  might,  in  the  exercise  of  reasonable  care^ 
have  had  notice  of  the  same. 

"Third — If  you  find  from  the  evidence  that  the  injury 
to  the  plaintiff  complained  of  was  occasioned  by  the  n^- 
ligence  and  want  of  ordinary  care  of  defendant,  you  are 
instructed  that  the  burden  of  proof  is  then  upon  the  de- 
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fendant  to  satisfy  you  that  the  n^ligenoe  and  want  of 
ordinary  care  of  the  plaintiff  contributed  thereto,  in  order 
to  prevent  a  recovery  in  this  case. 

"Fourth — (a)  Under  ordinary  circumstances  persons 
traveling  on  the  streets  and  sidewalks  by  the  usual  modes 
are  required  to  use  ordinary  care  and  diligence,  and  you 
should  presume  that  plaintiff  exercised  such  care,  unless 
the  evidence  shows  negligence  or  fault  on  his  part. 

"(b)  The  plaintiff  was  not  required  to  anticipate  danger 
nor  to  be  on  the  lookout  for  its  existence. 

''  (c)  Ordinary  care  on  the  part  of  the  plaintiff  is  that 
degree  of  care  and  diligence  which  persons  of  ordinary 
prudence  would  usually  use  under  the  circumstances  in 
which  the  plaintiff  was  placed  at  the  time  the  all^;ed  in- 
jury was  received. 

"Fiilh — If  you  find  from  the  evidence  that  the  plaint- 
iff was  injured  at  the  time  and  place  and  in  the  manner  as 
alleged  in  his  petition,  then  the  plaintiff  is  entitled  to  re- 
cover if  he  was  in  the  exercise  of  ordinary  care  and  pru- 
dence at  the  time  of  the  injury,  and  the  injury  was  attrib- 
utable to  the  defective  condition  of  the  sidewalk,  combined 
with  some  accidental  cause,  as  the  accumulation  of  snow  on 
said  sidewalk;  provided  said  city  had  notice  of  the  defect- 
ive condition  of  said  sidewalk,  or  that  the  said  sidewalk 
had  remained  in  a  defective  condition  for  such  length  of 
time  as  that  said  city  in  the  exercise  of  reasonable  official 
care  might  have  had  notice  of  the  same. 

"  Sixth — If  you  find  from  the  evidence  that  the  side- 
walk where  the  injury  complained  of  by  plaintiff  is  alleged 
to  have  occurred  wcs  in  a  defective  condition  so  that  the 
snow  which  had  fallen  thereon  the  night  previous  to  said 
accident  rendered  said  walk  dangerous  to  foot  passengers, 
and  prevented  plaintiff  from  detecting  said  defect  when 
passing  over  the  same  in  the  ordinary  manner  of  foot 
travel,  and  when  exercising  due  care,  and  that  plaintiff  had 
no  notice  of  such  defect,  then  you  are  instructed  that  said 
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defendant  city  woald  be  liable  for  the  injury^  if  you  find 
that  any  oocarred  to  plaintiff^  oocasioned  by  such  defect 
and  resulting  from  the  same;  provided  you  further  find 
that  the  city  defendant  had  notice  of  such  defect  in  its  side- 
walk or  that  said  defect  had  existed  for  such  a  length  of 
time  as  that  said  city  and  its  authorities  in  the  exercise  of 
reasonable  care  might  have  had  notice  of  said  defect, 

**  Seventh — It  is  not  necessary  that  actual  notice  to  the 
municipal  authorities  of  the  defective  condition  of  the 
sidewalk  in  question  be  shown ;  such  notice  will  be  pre- 
sumed if  you  find  from  the  evidence  that  the  said  sidewalk 
remained  for  a  considerable  length  of  time  in  so  defective 
a  condition  that  it  was  unsafe  to  travel  over  with  ordinary 
cars. 

''  Eighth — ^If  you  find  from  the  evidence  that  the  street 
commissioner  of  the  defendant  city  had  actual  notice  of  the 
drfective  condition  of  the  said  sidewalk,  then  yoo  are  in- 
strticted  that  such  notice  to  said  street  commissioner  is 
notice  to  the  defendant  city. 

*^  Ninth — If  you  find  for  the  plaintifi^,  then,  in  ascertain- 
ing from  the  evidence  the  amount  he  ought  to  recover,  you 
should  carefully  consider  the  nature,  extent,  and  character 
of  the  injury  sustained,  whether  the  disability  is  temporary 
or  permanent,  partial  or  total,  and  what  d^ree  of  disability 
exists ;  and  in  considering  this  you  should  take  into  account 
the  age  of  the  plaintiff,  and  his  reasonable  expectancy  of 
life,  for  you  should  allow  not  only  for  damages  already 
past,  but  for  all  damages  which  would  naturally  and  rea- 
sonably result  from  the  injury,  whether  in  the  past  or 
future.  Tou  should  find  from  the  evidence  how  much 
money  plaintiff  would  reasonably  have  been  able  and  rea- 
sonably expected  to  earn  if  he  had  not  been  injured,  as 
alleged,  and  how  much  he  was  and  is  and  will  be  able  to 
earn  with  his  reduced  capacity  resulting  from  said  injury, 
and  the  difference  between  these  two  amounts  will  be  the 
measure  of  this  element  of  bis  damages.     You  should  also 


Vou  28]        JANUARY  TERM,  1890.  779 


City  of  Lincoln  t.  Smith. 


allow  him  for  any  necessary  and  reasonable  expenses 
incurred  for  medicines^  if  any  such  expenses  have  been 
proven.  The  law  fixes  no  rule  by  which  you  are  to 
estimate  or  fix  a  price  upon  bodily  pain,  sufiering,  or 
agony^  but  leaves  it  to  you  to  allow  plaintiff  suchTeason- 
ble  sum  for  this  element  of  his  damages  as  may  be  just  and 
reasonable  under  all  the  circumstances  of  the  case,  not 
exceeding  in  all  the  sum  of  flO^OOO. 

''Tenth — If  you  find  for  the  plaintiff^  and  if  you  should 
further  find  that^  by  reason  of  the  injuries  complained  of, 
the  plaintiff  has  been  totally  and  permanently  disabled  or 
prevented  from  following  his  usual  means  of  gaining  a 
livelihood,  you  should  allow  him,  as  this  element  of  his 
damages,  such  sum  as  you  find  from  the  evidence  that  he 
would  have  been  reasonably  able  and  reasonably  expected 
to  have  earned  during  the  balance  of  his  life,  if  he  had  not 
been  injured,  as  alleged,  not  exceeding  the  sum  of  $10,000 
in  all.'' 

The  following  instructions  were  given  at  the  request  of 
the  defendant  city : 

"First — ^The  jury  are  instructed  that  to  entitle  the 
plaintiff  to  recover  against  the  city  in  this  case,  the  evidence 
should  show  to  the  satisfaction  of  the  jury  one  or  the  other 
of  the  following  facts,  namely:  That  the  city  had  actual 
prior  notice  of  the  defeat  in  the  sidewalk  which  caused  his 
injuries,  or  that  such  sidewalk  had  remained  in  such  defect- 
ive condition  for  an  unreasonable  length  of  time  prior  to 
the  accident;  and  if  neither  of  these  facts  have  been  shown 
by  the  testimony  in  this  case,  the  plaintiff  cannot  recover 
in  this  action. 

"Fourth^If  you  find  that  the  sidewalk  in  question  was 
in  a  reasonably  good  and  safe  condition  under  all  circum- 
stances, you  will  find  for  the  defendant. 

"  Sixth — ^The  jury  are  instructed  that  before  they  can 
find  for  the  plaintiff  they  must  find  that  the  plaintiff  has 
suffered  injury,  that  the  injury  was  caused  by  a  defect,  in 
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the  sidewalk^  that  said  defect  left  the  sidewalk  in  an  un- 
reasonably dangerous  condition^  that  the  plaintiff  did  not 
contribute  to  said  injary  by  any  negligence  on  his  part^ 
that  the  city  authorities  had  actual  knowledge  of  said 
defect  in  time  to  have  repaired  same  before  the  accident 
happened,  or  that  the  defect  had  been  notorious  and 
continued  for  a  length  of  time  within  which  the  dty 
author! ties,  in  the  exercise  of  reasonable  care  and  diligence, 
could  have  known  of  the  same. 

*' Seventh — The  defendant  is  not  required  to  have  the 
sidewalks  so  constructed  as  to  secure  absolute  immunity 
in  using  them ;  nor  is  it  bound  to  employ  the  utmost  care 
and  exertion  to  that  end.  Its  duty  under  the  law  is  only 
to  see  that  its  sidewalks  are  reasonably  safe  for  persons  ex- 
ercising ordinary  care  and  caution. 

^'  Eighth — You  are  instructed,  as  a  matter  of  law,  though 
you  should  find  from  the  evidence  that  the  iojury  com- 
plained of  is  the  combined  result  of  an  accident  and  a  de- 
fect in  the  street  or  walk,  yet  if  you  also  find  that  by  the 
use  of  ordinary  care  and  prudence  on  the  part  of  the 
plaintiff  the  accident  might  have  been  avoided,  you  must 
find  for  the  defendant. 

''Ninth — The  burden  of  proving  negligence  rests  upon 
the  party  alleging  it;  and  where  a  party  charges  n^ligenoe 
on  the  part  of  another  as  a  cause  of  action,  he  must  prove 
the  negligence  by  a  preponderance  of  evidence.  And  in 
this  case,  if  the  jury  find  that  the  weight  of  evidence  is  in 
favor  of  the  defendant,  or  that  it  is  equally  lialanoed,  then 
the  plaintiff  cannot  recover  and  the  jury  should  find  the 
issues  for  the  defendant.  If  you  find  that  the  plaintiff  is 
entitled  to  recover  in  any  amount  whatever,  then  no  allow- 
ance can  be  made  for  medical  services,  unless  the  same  have 
been  paid  or  liability  incurred  therefor,  and  such  sum 
must  be  only  a  fair  and  reasonable  compensation.  In  this 
case  it  does  not  clearly  appear  from  the  evidence  the  nature 
and  extent  of  the  services  rendered,  and  there  is  no  evidence 
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that  any  sum  was  paid,  or  anj  Specific  amount  charged 
or  agreed*  to  be  paid,  nor  any  evidence  of  the  fair  and 
reasonable  value  of  such  services ;  therefore  you  are  in- 
structed to  leave  out  of  your  verdict  any  assessment  of  dam- 
ages for  medical  services.  There  being  evidence,  however, 
of  money  expended  by  plaintiff  for  medicines  during  his 
sickness,  and  should  you  find  from  the  evidence  that  he  is 
entitled  to  recover  on  account  of  the  alleged  injury,  then  it 
will  be  your  duty  to  consider  said  Evidence  and  allow 
plaintiff  for  money  actually  expended  for  medicine  pur- 
chased by  him  on  account  of  such  injury.'' 

The  second  instruction  given  on  request  of  the  plaintiff 
18  complained  of  because  it  does  not  contain  the  word 
"reasonably"  before  the  words  "safe  condition  for  use." 
The  law  undoubtedly  is,  that  a  city  is  only  required  to  keep 
its  sidewalks  in  a  reasonably  safe  condition  and  can  be  held 
liable  only  for  a  failure  to  exercise  ordinary  care  and 
prudence. 

The  fourth  instruction  given  at  the  request  of  the  de- 
fendant told  the  jury  that  if  the  walk  in  question  was  in  a 
reasonably  good  and  safe  condition,  to  find  for  the  de- 
fendant. 

By  the  sixth  instruction  given  on  the  request  of  the 
defendant  the  jury  was  informed  that  the  defect  must  have 
left  the  sidewalk  in  an  unreasonably  dangerous  condition 
before  a  verdict  could  be  returned  for  the  plaintiff. 

The  seventh  instruction  for  the  defendant  stated  "that 
the  defendant  was  not  required  to  have  its  sidewalks  so 
constructed  as  to  secure  absolute  immunity  in  using  them ; 
nor  is  it  bound  to  employ  the  utmost  care  and  exertion  to 
that  end.  Its  duty  under  the  law  is  only  to  see  that  its 
sidewalks  are  reasonably  9afe  for  persons  exercising  ordi- 
nary care."  We  do  not  see  how  the  defendant  could  have 
been  prejudiced  by  the  omission  of  the  word  "reasonably  " 
from  the  instruction  complained  of,  on  accoupt  of  its  fre- 
quent and  prominent  use  in  the  instructions  given  at  the 
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request  of  the  citj.     AIL  the  instructions  must  be  construed 
together.    {Campbdlv.  Holland,  22  Neb.^  587.) 

The  fifth,  sixth,  and  seventh  instructions  given  on  the 
request  of  the  plaintiff  were  based  upon  the  evidence  and 
stated  the  law  correctly.  There  was  evidence  before  the 
jury  that  the  hole  in  the  walk  was  filled  with  light,  dry 
snow  which  concealed  the  defect  The  missing  plank  in 
the  walk  was  the  proximate  cause  of  the  injury  and, under 
the  authorities  cited  elsewhere  in  this  opinion,  the  fact  that 
the  defect  was  concealed  by  snow  does  not  release  the  dty 
from  liability.  These  instructions  complained  of  also 
stated  the  rule  correctly  in  regard*  to  notice  to  the  city  of 
the  defect  in  the  walk.  {CUif  of  Plattsmouih  v.  Miididl,  20 
Neb.,  228;  Wdidron  v.  St.  Faul,  22  N.  W.  Rep.,  4.) 

Error  is  also  assigned  because  the  court  gave  the  eighth 
instruction  asked  by  the  plaintiff.  The  first  transcript  of 
the  record  filed  in  the  case  in  this  court  omitted  fix>m  this 
instruction  the  Words  in  italics.  These  words,  however, 
were  in  the  instruction  when  given  by  the  trial  court  to  the 
jury,  as  shown  by  the  amended  record  now  before  us.  The 
plaintiff  in  error  since  the  filing  of  the  amended  record 
offers  no  criticism  upon  the  instruction,  and  there  being  no 
apparent  error  therein  we  will  give  it  no  further  consider- 
ation. 

The  second  and  third  requests  of  the  city  were  substan- 
tially covered  by  the  instructions  given  to  the  jury  and  the 
court  properly  refused  them. 

Error  is  assigned  upon  the  refusal  to  give  the  fifth,  fbur- 
teenthy  fifteenth,  sixteenth,  and  eighteenth  requests  of  the 
defendant  We  do  not  think  that  the  court  erred  in  reftis- 
ing  them.  So  far  as  they  stated  the  law  correctly,  and  were 
based  upon  the  evidence  in  the  case,  they  were  substantially 
given  by  being  embodied  in  the  instructions  g^ven.  Some 
of  these  were  not  predicated  upon  the  testimony  and  for 
that  reason  were  properly  refused,  {Fitzgerald  v.  Morriaaqf 
14  Neb.,  198.) 
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Complaint  is  also  made  of  the  refusal  of  the  court  to  give 
the  follovring  instruction  tendered  by  the  citj : 

"Tenth — You  are  instructed  that  if  the  plaintiff  by  his 
own  negligence  directly  contributed  to  the  injury  com- 
plained of,  then  he  cannot  recover.  In  reaching  a  conclu- 
sion upon  this  point  it  is  important  to  consider  the  slip- 
pery condition  of  the  sidewalk  caused  by  the  fall  of  snow, 
the  fact  that  the  injury  occurred  in  the  day  time,  and 
whether  the  defect  in  the  sidewalk  could  have  been  observed 
by  ordinary  care  and  caution.  '  If  the  injury  was  caused 
by  the  slippery  condition  of  the  sidewalk  resulting  from  a 
recent  fiiU  of  snow,  or  if  the  plaintiff  by  the  use  of  ordi- 
nary care  and  prudence  could  have  avoided  the  allied  de- 
fect in  the'  sidewalk,  then  he  cannot  recover.  -(Befused ; 
exception  by  defendant./' 

This  instruction  assumes  a  fisict  not  proven.  There  is  no 
evidence  in  the  record  that  the  sidewalk  was  in  a  slippery 
condition  caused  by  the  fall  of  snow  and  it  was  rightly 
refused^  for  an  instruction  must  be  based  upon  the  evidence 
and  not  assume  &ot8  that  have  not  been  proven. 

It  is  urged  that  the  court  erred  in  refusing  to  give  this 
instruction  to  the  jury : 

"  Eleventh — If  you  find  from  the  evidence  that  the  al- 
leged  defect  in  the  sidewalk  existed  at  the  time  of  the 
accident  or  injury  complained  of,  but  that  the  city  had  no 
actual  notice  of  such  defect,  then,  before  you  find  for  the 
plaintiff,  it  must  appear  that  said  defect  had  been  notorious 
and  continued  for  a  length  of  time  within  which  the  city 
authorities  in  the  exercise  of  reasonable  care  and  diligence 
could  have  known  the  same.  In  deciding  upon  this  ques- 
tion it  is  proper  to  consider  the  area  and  extent  of  the  city 
of  Lincoln  and  the  number  of  miles  of  sidewalk  subject  to 
supervision  and  control  of  the  city,  as  the  existence  of  the 
defect  in  the  sidewalks  in  a  small  town  or  village  where 
the  area  and  extent  of  sidewalks  subject  to  supervision  and 
control  is  small  would  naturally  be  discovered  in  a  much 
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shorter  time  by  the  municipality  than  would  be  the  case  in 
a  large  city  of  greater  area  and  more  extensive  streets  and 
sidewalks.     (Refused ;  exception  by  defendant.)" 

This  request  was  properly  refused^  for  two  reasons: 
First,  there  was  no  evidence  of  the  number  of  miles  of  side- 
walk in  the  city ;  and,  second,  the  care  and  diligence  re- 
quired of  the  city  to  keep  its  sidewalks  in  a  reasonably  safe 
condition  for  travel  is  not  affected  or  varied  by  the  num- 
ber of  miles  of  walk  therein. 

In  Lmdsay  v.  City  of  Des  Moines,  27  N.  W.  Rep.,  283, 
the  court  uses  this  language:  ''We  think  the  court  should 
not  have  allowed  the  defendant  to  prove  that  there  are  over 
160  miles  of  sidewalk  in  the  city  of  Des  Moines  and  the 
jury  ought  not  to  hav^  been  instructed  that  the*^  extent  of 
sidewalk  in  the  city  which  has  to  be  looked  after  may  be 
considered'  in  deciding  whether  the  city  officers  used  proper 
diligence  in  removing  the  snow  and  ice.  It  appears  to  us 
that  the  care  and  diligence  required  to  keep  sidewalks  in 
proper  condition  cannot  be  affected  or  varied  by  the  num- 
ber of  miles  of  walks  in  a  dty.  If  labor  is  necessary  for 
the  purpose,  the  force  should  be  commensurate  with  the 
work  to  be  done.  In  other  words,  a  city  with  40,000  in- 
habitants, and  160  miles  of  sidewalk,  should  be  held  to  the 
same  degree  of  care  in  this  respect  as  the  smaller  towns 
with  less  extent  of  sidewalk.'' 

The  plaintiff  in  error  makes  no  complaint  in  its  brief  for 
the  refusal  to  give  its  twelfth  and  thirteenth  requests,  and 
we  will  leave  them  without  comment 

Error  is  assigned  because  the  court  refiised  to  give  this 
instruction : 

'^  Nineteenth — ^The  jury  are  instructed  that  to  maintain 
his  action  the  plaintiff  must  prove  that  he  had,  before  the 
filing  of  his  petition,  filed  a  statement  giving  the  full  name 
and  the  time,  place,  nature;  and  circumstances  of  the  in* 
jury,  or  damage  complained  of,  with  the  city  clerk  of  the 
city  of  Lincoln.     (Refused ;  exception  by  defendant)" 
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There  was  no  error  committed  in  denying  the  request. 
It  was  admitted  by  the  pleadings  that  the  plaintiff,  before 
oommencing  his  action,  had  filed  with  the  city  clerk  of  the 
city  of  Lincoln  a  statement  giving  the  full  name  and  the 
time,  place,  nature,  and  circumstances  of  the  injury,  and  the 
damage  complained  of.  This  being  admitted,  the  plaintiff 
was  not  required  to  prove  the  si^me. 

The  plaintiff  in  error  has  no  substantial  ground  for  com- 
plaint that  the  jury  was  not  fairly  instructed  in  its  behalf. 
We  have  given  careful  consideration  to  the  questions  dia- 
cussed  upon  the  record,  and  finding  no  material  error  the 
judgment  will  be  affirmed. 

Judgment  affibmed. 


The  other  judges  concur* 


« 


John  Bbowni<ee,  Exb.,  etc.  y.,  Jaij^  C.  Dayidson. 

[FiLBD  FSBBUABT  18,  1890.] 

L  JudgQient !  Cobbeotion  of  Bboobd.  A  distriet  «(mrt  has 
power  to  correct  at  s  sabseqaent  term  of  coart  any  enore  or 
defects  in  the  leoord  of  its  judgments  which  occnrred  through 
the  mistake  or  neglect  of  its  clerk,  so  as  to  make  the  judgment 
entry  correspond  with  the  judgment  actually  rendered. 

%  ; :  Notice:  Pbbsumption.    Notice  must  be  served 

on  the  opposite  party  of  an  application  to  correct  such  errors. 
It  will  be  presumed  that  notice  was  given,  in  the  absence  of  a 
showing  to  the  contrary.  ^ 

8.  Befloienoy  Judgment :  Erbob.  Before  error  can  be  predi- 
cated upon  the  £ailure  of  a  district  court  to  render  a  deficiency 
Judgment,  it  must  appear  that  the  court  refused  to  render  one 
when  requested  to  do  so. 

Error  to  the  district  court  for  Otoe  county.     Tried 
below  before  Chapman,  J. 
50 


28  785 
40  504 
53  130 


28  786 
60  721 
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'  Edwin  F.  Warren^  for  plaintiff  in  errors  cited :  Sfmiih  cu 
Pinneyy  2  Neb.,  145;  MoCann  v.  McLennan^  3  Id.,  27; 
Pope  V.  HoopeTy  6  Id.,  178 ;  Hansen  v.  Bergquid,  9  Id.; 
277;  Volland  v.  WUoox,  17  Id.,  50, 

D.  7.  HaydeUy  contra^  cited  :  Oarrison  v.  People,  6  Neb., 
279 ;  Oook  v.  Moore,  100  N.  Car.,  279. 

NOBVAL,  J. 

In  1887  an  action  was  brought  in  the  district  ooart  of 
Otoe  county,  by  Ebenezer  Brownlee  in  his  lifetime,  against 
the  defendant  Jane  C.  Davidson.  From  the  all^ationsof 
the  amended  and  supplemental  petitions  it  appears  that 
Mrs.  Davidson  owned  the  life  estate  in  certain  lands  in 
Otoe  and  Nuckolls  counties,  and  refused  to  keep  the  taxes 
paid  thereon,  and  to  protect  their  interests  as'  remainder- 
men, the  plaintiff  Brownlee,  for  himself  and  others,  paid 
the  same,  amounting  to  several  hundred  dollars.  The  ob- 
ject of  this  suit  is  stated  in  the  prayer  of  the  amended  and 
supplemental  petitions,  thus : 

"  Wherefore  plaintiff  prays  for  a  decree  ordering,  ad- 
judging, and  decreeing  said  sums  of  money,  and  the  inter- 
est thereon,  a  lien  upon  the  said  described  lands,  and  upon 
the  interest  of  the  said  defendant  therein,  that  unless  the 
same  shall  be  paid  by  a  certain  day,  to  be  fixed  by  the 
court,  that  the  interest  of  said  defendant  in  and  to  said 
lands  to-wit,  her  life  estate  therein,  or  so  much  thereof  as 
may  be  necessary,  may  be  sold  as  upon  sales  under  mort- 
gage foreclosure ;  thaf  out  of  the  proceeds  arising  from 
such  sale  there  may  be  paid,  first,  the  costs  of  this  action, 
and  of  such  sale ;  second,  the  sum  so  as  aforesaid  to  be 
found  due  this  plaintiff  for  taxes  paid,  and  interest,  and  for 
such  other  or  further  order  or  relief  in  the  premises  as 
equity  and  good  conscience  may  suggest,  the  circumstances 
of  this  case  considered/' 
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The  defendant  answered^  and  on  the  7th  day  of  Jane, 
1888,  the  court  found  the  issuee  in  favor  of  the  plaintiff, 
and  '^  adjudged,  ordered,  and  decreed  that  the  plaintiff  have 
and  recover  of  and  from  the  said  defendant  the  sum  of 
$970.89  and  ooats ;  and  it  is  further  ordered,  adjudged, 
and  decreed  that  said  plaintiff  have  a  lien  upon  the  inter- 
est of  the  defendant  in  said  premises  for  said  sum  so  found 
due  and  costs/'  The  remainder  of  the  decree  is  the  same 
as  in  mortgage  foreclosures. 

On  the  last  day  of  the  succeeding  term  of  court  in  Otoe 
county,  to*wit,  November  16,  1888,  the  defendant  filed 
with  the  derk  of  said  court  his  application  for  the  correc- 
tion of  said  journal  entry,  stating  therein,  among  other 
grounds,  'Hhat  by  a  mistake  in  the  preparation  of  said  de- 
cree *  *  *  a  personal  judgment  was  rendered  against 
said  defendant,  and  in  favor  of  said  plaintiff  for  the  afore- 
said sum,  whereas  no  such  judgment  or  finding  has  been 
entered  by  said  court,  or  asked  for  in  plaintiff's  petition, 
but  that  the  same  was  an  error  and  mistake  which  should 
be  corrected  by  this  court.'' 

On  the  4th  day  of  January,  1889,  the  plaintiff  procured 
an  order  of  sale  to  be  issued  on  said  decree,  the  Otoe 
county  lands  were  sold  thereunder,  sale  confirmed,  and  the 
sheriff  ordered  to  execute  a  deed  to  the  purchaser  at  said 
sale. 

On  the  2d  day  of  May,  1889,  the  said  district  court  en- 
tered upon  its  journal  the  following  correction  of  the  jour- 
nal entry  of  June  7,  1888,  to-wit:  "This  cause  came  on 
for  bearing  on  the  motion  of  the  defendant  to  modify  the 
decree  and  correct  the  entry  of  judgment  heretofore  made 
in  this  case,  which  motion  was  duly  submitted  to  the  court 
at  the  November  term,  1888,  thereof.  And  the  court,  being 
well  advised  in  the  premises,  doth  find  that  on  the  7th  day 
of  June,  1888,  a  decree  was  entered  in  the  above  case  in 
fieivor  of  the  plaintiff,  and  against  the  defendant,  for  the 
sale  of  the  defendant's  life  estate  in  certain  lands  in  the 
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state  of  Nebraska,  described  in  plaintiff's  petition^  but  that 
by  an  error  or  mistake  of  the  party  preparing  the  decree  in 
said  case  a  personal  judgment  was  entered  against  the  said 
defendant,  whereas  no  personal  judgment  was  rendered  or 
intended  to  be  rendered  by  the  court  against  the  defendant 
in  said  cause.  It  is  therefore  considered  and  ordered  by 
the  court  that  the  said  decree  and  the  entry  of  said  judg- 
ment be  modified  and  corrected  to  conform  to  the  original 
findings  of  the  court,  so  that  the  plaintiff  shall  have  a  lien 
only  upon  the  life  estate  of  the  defendant  in  said  lands, 
and  that  the  same  be  sold  to  pay  the  sums  found  due  by 
said  decree,  and  that  all  that  portion  of  said  decree  purport- 
ing to  render  a  personal  judgment  against  said  defendant 
should  be  and  the  same  is  hereby  set  aside.^' 

On  the  13th  day  of  May,  1889,  the  plaintiff  filed  a  mo- 
tion to  have  this  last  decree  vacated  because  the  district 
court  had  no  jurisdiction  at  that  time  to  make  such  entry, 
and  that  the  original  judgment  was  right  and  proper.  This 
motion  of  the  plaintiff  was  overruled  on  the  17th  day  of 
June,  1889.  The  plaintiff  took  an  exception  and  brings  the 
case  here  by  petition  in  error.  Ebenezer  Brownlee  having 
died  since  the  entry  of  the  decree  in  the  lower  court,  the 
cause  was  revived  in  this  court  in  the  name  of  his  executor, 
John  Brownlee. 

It  is  urged  that  the  original  decree  corresponds  with  the 
one  actually  rendered.  The  finding  in  the  modified  decree 
does  not  sustain  this  position.  It  states  ^^  that  by  an  error  or 
mistake  of  the  party  preparing  the  decree  in  said  cause  a 
personal  judgment  was  entered  against  the  said  defendant, 
whereas  no  personal  judgment  was  rendered  or  intended 
to  be  rendered  by  the  court  against  the  defendant^' 
Whether  this  finding  was  based  upon  the  recollection  of 
the  learned  district  judge,  his  entry  on  the  trial  docket,  or 
on  evidence  taken,  is  not  disclosed  by  the  record.  The 
evidence  not  being  before  us,  the  presumption  is  that  the 
finding  of  the  court  is  supported  by  the  evidence. 
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The  principal  question  presented  by  the  record  is,  Did  the 
district  court  have  the  power  to  amend  the  journal  entry 
of  the  decree?  It  is  firmly  settled  that  a  court  of  general 
jurisdiction,  like  the  district  court,  has  ample  power  at  a 
subsequent  term  to  correct  any  errors  or  defects  in  the  record 
of  its  judgments  or  decrees  which  occur  through  the  mis- 
take or  neglect  of  the  clerk  of  the  court,  so  as  to  make  the 
judgment  entry  correspond  with  the  judgment  actually 
rendered.  This  authority  in  this  state  is  expressly  con- 
ferred by  statute.  Subdivision  3  of  sec.  602  of  the  Code 
authoriases  the  district  court  to  vacate  or  modify  its  own 
decrees  after  the  term  at  which  it  was  rendered,  '^for  the 
mistake,  neglect,  or  omission  of  the  clerk."  Proceedings 
for  that  purpose  must  be  commenced  within  three  years 
after  the  rendition  of  the  decree.  (Sec.  609.)  In  the  case 
of  Oarrison  v.  People,  6  Neb.,  274,  the  power  of  the  dis- 
trict court  to  correct  mistakes  of  the  clerk  after  the  term, 
was  recognized  in  a  criminal  case. 

The  plaintiff  in  error  claims  in  his  brief  that  he  had  no 
notice  of  the  defendant's  motion  to  modify  the  decree. 
While  such  a  notice  is  necessary,  yet  in  the  absence  of  a 
showing  to  the  contrary  it  will  be  presumed  that  one  was 
given  to  the^plaintiff.  (Hansen  v.  Bergquist,  9  Neb.,  269.) 

It  is  contended  that  the  plaintiff  was  entitled  to  a  defi- 
ciency judgment  aftier  the  sale  of  the  lands  under  the  de- 
cree. It  does  not  appear  that  the  lower  court  was  requested 
to  render  such  a  judgment.  The  plaintiff's  motion  simply 
asked  to  have  vacated  the  modified  decree.  Error  cannot 
be  predicated  on  the  failure  to  render  a  deficiency  judg- 
ment until  the  district  court  has  refused  to  render  one.  It 
is  doubtful,  however,  whether  a  deficiency  judgment  can  be 
rendered  in  a  case  like  this.  No  error  appearing  in  the 
record,  the  modified  decree  of  the  district  court  is  affirmed. 

Deobeb  affibmed. 
The  other  judges  concur. 
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state  of  Nebraska,  described  in  plaintiff's  petition,  but  that 
by  an  error  or  mistake  of  the  party  preparing  the  decree  in 
said  case  a  personal  judgment  was  entered  against  the  said 
defendant,  whereas  no  personal  judgment  was  rendered  or 
intended  to  be  rendered  by  the  court  against  the  defendant 
in  said  cause.  It  is  therefore  considered  and  ordered  by 
the  court  that  the  said  decree  and  the  entry  of  said  judg- 
ment be  modified  and  corrected  to  conform  to  the  original 
findings  of  the  court,  so  that  the  plaintiff  shall  have  a  lien 
only  upon  the  life  estate  of  the  defendant  in  said  lands, 
and  that  the  same  be  sold  to  pay  the  sums  found  due  by 
said  decree,  and  that  all  that  portion  of  said  decree  purport- 
ing to  render  a  personal  judgment  against  said  defendant 
should  be  and  the  same  is  hereby  set  aside.'' 

On  the  13th  day  of  May,  1889,  the  plaintiff  filed  a  mo- 
tion to  have  this  last  decree  vacated  because  the  district 
court  had  no  jurisdiction  at  that  time  to  make  such  entry, 
and  that  the  original  judgment  was  right  and  proper.  This 
motion  of  the  plaintiff  was  overruled  on  the  17th  day  of 
June,  1889.  The  plaintiff  took  an  exception  and  brings  the 
case  here  by  petition  in  error.  Ebenezer  Brownlee  having 
died  since  the  entry  of  the  decree  in  the  lower  court,  the 
cause  was  revived  in  this  court  in  the  name  of  his  executor, 
John  Brownlee. 

It  is  urged  that  the  original  decree  corresponds  with  the 
one  actually  rendered.  The  finding  in  the  modified  decree 
does  not  sustain  this  position.  It  states  ^'  that  by  an  error  or 
mistake  of  the  party  preparing  the  decree  in  said  cause  a 
personal  judgment  was  entered  against  the  said  defendant, 
whereas  no  personal  judgment  was  rendered  or  intended 
to  be  rendered  by  the  court  against  the  defendant'' 
Whether  this  finding  was  based  upon  the  recollection  of 
the  learned  district  judge,  his  entry  on  the  trial  docket,  or 
on  evidence  taken,  is  not  disclosed  by  the  record.  The 
evidence  not  being  before  us,  the  presumption  is  that  the 
finding  of  the  court  is  supported  by  the  evidence. 
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The  principal  question  presented  bj  the  record  is^  Did  the 
district  court  have  the  power  to  amend  the  journal  entry 
of  the  decree  ?  It  is  firmly  settled  that  a  court  of  general 
jurisdiction^  like  the  district  court^  has  ample  power  at  a 
subsequent  term  to  correct  any  errors  or  defects  in  the  record 
of  its  judgments  or  decrees  which  occur  through  the  mis- 
take or  neglect  of  the  clerk  of  the  court,  so  as  to  make  the 
judgment  entry  correspond  with  the  judgment  actually 
rendered.  This  authority  in  this  state  is  expressly  con- 
ferred by  statute.  Subdivision  3  of  sec  602  of  the  Code 
authorizes  the  district  court  to  vacate  or  modify  its  own 
decrees  after  the  term  at  which  it  was  rendered,  ''for  the 
mistake,  neglect,  or  omission  of  the  clerk.''  Proceedings 
for  that  purpose  must  be  commenced  within  three  years 
after  the  rendition  of  the  decree.  (Sec  609.)  In  the  case 
of  GarrUon  v.  People,  6  Neb.,  274,  the  power  of  the  dis- 
trict court  to  correct  mistakes  of  the  clerk  after  the  term, 
was  recognized  in  a  criminal  case. 

The  plaintiff  in  error  claims  in  his  brief  that  he  had  no 
notice  of  the  defendant's  motion  to  modify  the  decree. 
While  such  a  notice  is  necessary,  yet  in  the  absence  of  a 
showing  to  the  contrary  it  will  be  presumed  that  one  was 
given  to  the»plaintiff.  (Hansen  v.  Bergquist,  9  Neb.,  269.) 

It  is  contended  that  the  plaintiff  was  entitled  to  a  defi- 
ciency judgment  aft^er  the  sale  of  the  lands  under  the  de- 
cree. It  does  not  appear  that  the  lower  court  was  requested 
to  render  such  a  judgment.  The  plaintiff's  motion  simply 
asked  to  have  vacated  the  modified  decree.  Error  cannot 
be  predicated  on  the  failure  to  render  a  deficiency  judg- 
ment until  the  district  court  has  reftised  to  render  one.  It 
is  doubtful,  however,  whether  a  deficiency  judgment  can  be 
rendered  in  a  case  like  this.  No  error  appearing  in  the 
record,  the  modified  decree  of  the  district  court  is  affirmed. 

Decree  affibmed. 
The  other  judges  concur. 
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[FiLKD  Fkbbuabt  18, 1890.] 

Xrror  Prooeedings:  DismasAL.  When  all  ^tatUm  to  » join* 
JQdgment  hATe  not  been  biongbt  before  m  reyiewing  conrt  in 
pVooeedinge  in  error,  ae  either  plaintiff  or  defendant,  and  no  ez« 
cnae  is  given  fer  not  doing  so,  the  defendant  may  faATo  the  ease 
diflniased. 


1. 


9l  :  SuMMoffs:  Nbbd  Nor  BS  Sbbtkd  Witrih  a  Tbab.    It  is 

not  neoeasarj  that  a  sommons  in  error  shoald  be  eerved  within 
one  year  from  the  date  of  the  rendition  of  the  judgment  aooght 
to  be  reyersed.  If  the  snmmons  that  is  serred  is  iasned  witkiin 
the  year  it  is  sufficient 

Motion  to  dismiaB. 

A.  N.  StUUvany  for  the  motion. 

Adams,  Lansing  &  800U,  otmJtra. 

NOBVAL,  J. 

The  plaintiff  in  error,  Christiana  E.  Hendrickson,  sued 
liie  defendants  in  error,  Albert  N.  Sullivan  and  Allen  Bee> 
son,  in  the  district  court  of  Cass  countj  on  a  cause  of 
action  joint  in  form.  The  cause  was  tried  to  a  jury  and  a 
verdict  returned  finding  for  both  the  defendants.  Judg- 
ment was  rendered  on  the  verdict  in  favor  of  the  defend- 
ants and  {gainst  the  plaintiff  on  the  21st  day  of  December, 
1887.  On  this  20th  day  of  Decemb^,  1888,  a  petition  in 
error  was  filed  in  this  court  by  the  said  Christiana  E.  Hea- 
drickson,  and  on  said  day  a  summons  in  error  was  duly 
issued  against  said  Sullivan  and  Bee^n,  which  was  served 
on  the  defendant  Sullivan  only  on  the  12th  day  of  Janu- 
ary, 1889.  No  service  was  ever  obtained  or  attempted  on 
the  defendant  Beeson,  nor  has  he  made  any  appearance  in 
the  cause  in  this  court 
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The  defendaat  in  error  Sullivan  moves  to  dismiss  the 
cause  for  the  following  reasons  : 

1.  No  service  of  summons  has  been  made  upon  his  co- 
defendant  Allen  Beeson. 

2.  That  service  of  summons  was  not  had  on  this  de- 
fendant within  one  year  from  the  r^dition  of  the  judg- 
ment sought  to  be  reversed. 

Hie  failure  to  serve  the  summons  in  error  within  one 
year  from  the  date  of  the  judgment  is  no  cause  for  dismiss- 
ing the  case.  This  court  has  so  held  in  the  case  of  Rogers 
V.  Bedick,  10  Neb.,  332.  The  following  is  the  third  clause 
of  the  syllabus  in  the  case :  ''A  summons  in  error  must  be 
issued  within  one  year  from  the  date  of  the  judgment  or 
final  order  sought  to  be  reviewed,  although  it  may  be  served 
afterwards.'' 

The  first  point  in  the  motion  to  dismiss  is  well  taken. 
The  judgment  of  the  district  court  is  a  joint  one,  in  favor 
of  both  the  defendants.  No  excuse  is  given  for  the  failure 
to  obtain  service  on  the  defendant  Beeson,  and  the  time  has 
nom  elapeed  in  which  a  summons  in  error  can  be  issued. 
All  the  parties  in  a  joint  judgment  are  necessary  parties  tiy 
proceedings  in  error  brought  to  reverse  such  judgment,  and 
must  be  ma^^  so,  as  either  plaintiffs  or  defendants  in  error. 
(Powell  on  Appellate  Proceedings,  273 ;  Smettera  v.  Raineyy 
14  O.  8.,  287;  aitnpwn  v.  Greeley y  20  Wall.,  152.)  The 
fittlure  to  serve  a  summons  in  error  on  Beeson  releases  him 
from  liabinty  on  the  plaintiff's  cause  of  action,  and  the  re- 
lease of  Beeson  also  releases  his  co-defendant  Sullivan. 

The  motion  to  dismiss  must  be  sustained. 

Motion  sustained. 
The  other  judges  concur. 
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C.  JOHNBON  ET  AL.  v.  F1B8T  NaTIOKAIi  BaNK. 
52    7flo|  [FiLBD  FXBBUABT  19,  1890.] 

1.  Negotiable  Iiistruinents :  alteration  :  Admissibilitt  nr 
Eyidknck  a  note  waa  dated  August  1, 1886,  due  A^e  montba 
from  date.  In  an  action  by  an  indorsee  commenoed  April  30, 
1888,  plaintiff  offered  said  note  and  the  indonement  theteon  in 
eTidenoe,  which  was  admitted  OTer  objection  of  defendants,  thcj 
having  set  up  as  a  defense  the  want  of  oonsideration  for  the  note 
and  that  it  was  indorsed  after  maturity.  Upon  inspection  of  the 
note,  the  original  being  preserved  in  the  bill  of  exceptions,  it  it 
apparent  that  the  indorsement  was  first  written  with  a  lead  pencil 
and  dated  "Oct.  1,  1887,"  which  writing  was  partially  erased 
and  rewritten  with  pen  and  ink  and  dated  "  Oct.  15  i  >87,"  and 
afterwards  the  figure  7  was  altered  to  a  d.  Afd,  Wrongly  ad- 
mitted. 

%  Pleadingft.:  Nor  Adicissiblb  nr  Etidbnob.  The  admission  la 
evidenos  of  the  original  petition  in  the  case  offered  by  pUlntiir^ 
kMt  error. 

Errob  to  the  distriet  oooit  for  Phdps  ooonlgr.  Tried 
below  before  Gaslin,  J. 

James  J.  Bheaf  for  plaintiffs  in  error : 

No  foundation  was  laid  for  the  admission  of  the  indorse 
ment  by  the  treasurer  of  the  Bridge  Company,  as  he  was 
not  shown  to  have  had  the  anthority  to  make  it.  (Boone, 
€k>rporatioD8,  sea  143;  Jaokwn  v.  CampbeUy  5  Wend.  [N. 
T.],  572 ;  Knight  v.  Lang,  2  Abb.  Pr.  [N.  Y.],  227.)  The 
alteration  oasts  a  suspicion  on  the  indorsement,  and  im- 
poses on  defendant  in  error  the  burden  of  proving  that  the 
same  was  made  before  maturity.  (1  Greenleaf,  Ev.,  sec 
£64;  Randolph,  Commercial  Paper,  sees.  82,  686.)  Plead- 
ings are  admissible  in  evidence  only  as  admissions.  (1 
Greeuleaf,  Ev.,  sec.  205 ;  Boone,  Code  Pleading,  sees.  2, 
214.)  They  are  not  "for  the  jury"  (Thompson  on  Trials, 
aees.  1027,  2314 ;  Maxwell,  PI.  &  Pr.  ['81  Ed.],  p.  385); 
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and  a  party  cannot  introdnce  his  own  pleadings  in  evidence 
unless  tliey  have  been  first  introduced  by  the  opposite 
party.  {Fugate  v.  Carter,  6  Mo.,  267.)  The  Illinois  cases 
cited  by  defendant  in  error  virtually  decide  that  authority 
to  indorse  will  not  be  presumed  if  called  in  question. 

HaU  &  Patrick,  and  J.  H,  Linderman,  contra: 

An  indorsement  is  presumed  to  be  r^ular,  and  to  have 
been  made  in  the  ordinary  course  of  business.  {Mclntyre 
V.  Preston,  6  Gilm.  [111.],  48.)  The  treasurer  is  the  proper 
officer  to  indorse  (Morawetz,  Private  Corporations,  sees. 
321,  509;  Fay  r.  Nobk,  12  Gush.  [Mass.],  1;  Lester  v. 
Webb,  1  Allen  [Mass.],  34;  Hutchings  v.  Ladd,  16  Mioh., 
493) ;  and  thii*d  persons  may  act  upon  his  indorsement  as 
if  authorized  by  the  corporation.  (  Walker  v.  Detroit,  etc., 
Co.,  47  Mich.,  338  [11  K  W.  Rep.,  187].)  The  indorse- 
ment  need  not  even  disclose  the  name  of  the  officer  making 
it.  (TempUion  v.  Hayward,  65  111.,  178;  Walker  v.  Kre- 
baum,  67  Id.,  252.)  Cases  cited  by  plaintiffs  in  error  on 
this  point  seem  to  have  been  those  where  it  was  sought  to 
diarge  a  corporation  on  an  unauthorized  act  Pleadings 
are  for  the  jury  and  their  introduction  in  evidence  does  not 
make  them  more  weighty, 

« 

Cobb,  Ch.  J. 

The  defendant  in  error  alleged  in  the  district  court  of 
Phelps  county  that  it  was  and  is  a  corporation,  doing 
a  banking  business  under  the  laws  of  the  United  States, 
located  at  Plum  Creek  in  Dawson  county. 

II.  That  on  August  1,  1886,  the  plaintiff  in  error 
made  and  delivered  to  the  Overton  Bridge  Company  their 
promissory  note  in  writing  as  follows: 

"f50.  Overton,  Nebraska,  Aug't  1,  1886. 

'^Five  months  after  date,  for  value  received,  we,  or  either 
of  us,  promise  to  pay  to  the  order  of  The  Overton  Bridge 
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Companj  fifty  dollars^  at  the  office  of  its  treasurer  at 

OvertoDy  Nebr.y  with  interest  at  10  per  cent  from  date.    It 

is  expresslj  understood  and  agreed  that  all  the  makers  of 

this  note  are  principals  thereon. 

*'C.  JoBoreoN. 

"C.  L.  Johnson. 
"Witness; :' 

III.  That  on  the day  of ,  1886,  The  Over- 

ton  Bridge  Company  indorsed  said  note  as  follows :  "  Pay 
the  First  National  Bank :  Overton  Bridge  Company,  E. 
M.  Teflangy  treasurer/'  and  delivered  and  transferred  it  to 
the  defendant  in  error,  who  became  the  owner  thereof  for 
value ;  that  no  part  has  been  paid,  and  that  there  is  due 
thereon  the  original  sum,  with  interest  from  date,  for  which 
suit  is  brought 

The  defendants  in  the  court  below  answered^  denying  the 
allegations  of  the  plaintiff's  petition,  except  as  herein  ad<- 
mitted ;  they  admit  the  note  set  forth,  but  aver  that  the 
plaintiff  became  the  holder  ajfter  maturity ;  that  the  note  is 
without  consideration,  of  which  the  plaintiff  had  notice. 

That  the  note  was  executed  to  the  Bridge  Company  as  a 
donation  or  subscription,  conditioned  that  the  Bridge 
Company  build  a  wagon  bridge  over  the  Platte  river  at  a 
point  intersecting  the  half  section  line  running  north  and 
south  through  sections  1  and  12,  in  town  8  north,  range 
20  west;  that  Uie  company  procure  the  right  of  way  and 
open  a  public  highway  through  said  sectioiift  on  the  half 
section  line;  that  the  bridge  be  completed  by  January  1, 
1887,  no  tolls  to  be  charged;  which  conditions  were  not 
complied  with,  but  the  terms  of  all  of  which  were  violated. 

The  plaintiff  replied,  denying  each  and  every  allegation 
of  the  defendants'  answer. 

There  was  a  trial  to  a  jury,  with  findings  for  the  plaint- 
iff and  verdict  for  |60.  The  defendants'  motion  for  a 
new  trial  being  overruled,  judgment  was  entered  on  the 
Terdict,  and  to  which  the  defendants  excepted. 
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L  That  the  oonrt  erred  in  admitting  in  evidenoe  to  the 
jury  the  indorsement  of  the  note. 

IJ.  In  admitting  in  evidence^  as  proof,  the  plaintiff's 
petition. 

III.  In  ezclnding  the  testimony  of  defendant  C.  L. 
Johnson. 

IV.  Ttie  verdict  is  contrary  to  law^  and  is  not  sustained 
by  the  evidence. 

The  petition  in  the  court  below  contained  no  allegation 
that  the  note  sued  on  was  transferred  to  the  plaintiff  by 
indorsement  of  the  Bridge  Company,  or  otherwise,  before 
maturity.  The  pleader  inserted  a  clause,  apparently  for 
the  purpose  of  setting  out  the  day,  month,  and  year  of  the 
making  of  the  indorsement  of  the  note  by  the  Bridge  Com- 
pany, but  he  fiiiled  to  insert  either  the  day  or  the  month, 
leaving  the  appropriate  places  therein  for  the  same  blank, 
but  did  insert  the  figures  1886  as  the  year.  The  note 
bearing  date  August  1, 1886,  and  payable  five  months  after 
date,  as  a  matter  of  fact,  if  it  was  indorsed  on  any  day  in 
said  year,  it  was  indorsed  before  maturity ;  so  that,  by  a 
liberal  construction  of  the  statute  prescribing  our  most 
liberal  system  of  pleading,  an  allegation  that  the  indorse- 
ment was  made  in  1886  might,  especially  after  verdict,  be 
construed  to  be  an  allegation  that  the  note  was  transferred 
to  the  plaintiff  by  indorsement  before  maturity. 

The  defendants,  by  their  answer,  allied  a  want  of  con- 
sideration for  the  said  note  and  denied  that  it  was  trans- 
ferred by  indorsement  before  delivery.  These  allegations 
taken  together  constitute  a  defense,  and  if  proved  would 
defeat  the  action. 

Upon  the  trial  the  plaintiff  offered  in  evidence  the  note 
and  the  indorsement,  which,  over  the  objection  of  the  de- 
fendants, were  admitted.  The  objection  of  defendants  not 
being  specific,  must  be  held  to  apply  as  well  to  the  in- 
dorsement in  its  changed  and  mutilated  condition  as  to  the 
note  thus  indorsed.     I  doubt  the  admissibility  of  the  in- 
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dorsement  without  evidenoe  explaining  the  alteration 
therein  apparent  upon  the  face,  or  rather  upon  the  back,  of 
the  instrument.  The  indorsement  was  evidently  first  writ- 
ten with  a  lead  pencil  and  dated  ''Oct.  1, 1887;''  this  was 
partially  erased  and  rewritten  with  pen  and  ink  and  dated 
"Oct.  15/87,"  and  afterwards  the  figure  7  changed  to  a  6. 
These  changes  are  visible  to  the  naked  eye.  As  the  acdon 
was  commenced  in  justice's  court  on  the  31st  day  of  May, 
1888,  the  presumption  is  so  strong  that  the  true  date  of  the 
indorsement  is  that  of  the  original,  or  lead  pencil  writings 
that,  one  of  the  issues  in  the  case  being  that  the  note  was 
indorsed  after  maturity,  the  trial  court  should  have  re- 
quired evidence  explaining  the  alteration  or  alterations  in 
the  date  of  the  indorsement  before  admitting  it  in  evidence. 

II.  The  plaintiff  offered  in  evidence  the  petition  in  the 
case,  which,  over  the  objection  of  the  defendants,  was  ad- 
mitted. I  know  of  no  rule  of  evidenoe  under  which  this 
instrument  was  admissible,  and  there  are  serious  objections 
to  such  practice.  This  petition  had  been  verified  by  the 
oath  of  J.  H.  Lindeman  as  attorney  for  the  plaintiff.  By 
the  means  here  resorted  to  the  plaintiff  was  enabled  to 
avail  itself,  before  the  jury,  of  the  benefit  of  Mr.  Linde- 
man's  oath,  upon  the  facts  stated  in  the  petition,  without 
his  being  subjected  to  a  cross-examination,  and  it  further 
takes  the  benefit  of  the  belief,  or  opinion,  of  Mr.  Linde- 
man as  to  the  truth  of  the  facts  stated  in  the  petition,  whidi 
he  w(  uld  not  have  been  permitted  to  give  on  the  stand  as 
a  witness  for  the  plaintiff.  It  is  true  that  the  pleadings 
in  a  case  on  trial  are,  under  our  practice,  permitted  to  go 
before  the  jury,  not  as  evidence,  but  to  show  the  issues 
thereby  made  and  presented.  There  was  evidenoe  on  the 
part  of  the  defendants  very  clearly  establishing  the  defense 
of  the  want  of  consideration  for  the  note,  thus  narrow- 
ing the  right  of  the  plaintiff  to  recover  to  the  single  issue 
of  indorsement  before  maturity. 

C.  L.  Johnson,  one  of  the  defendants,  testified  on  behalf 
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of  himself  and  oo  defendant  that  in  the  month  of  Janaary, 
1887,  he  saw  the  note  sued  on  in  the  hands  of  one  Greorge 
Crandall,  and  that  there ''  was  no  indorsement  on  the  back 
of  the  note  at  that  time."  This  witness  was  asked  the 
question,  in  reference  to  G^rge  Crandall  at  the  time  spoken 
of  when  he  had  this  note  in  his  possession,  '^  State  who, 
if  anj  one,  he  was  representing  at  that  time.''  This  ques- 
tion being  objected  to,  was  ruled  out  by  the  court.  The 
purpose  of  asking  this  question  was  evidently  to  prove 
that  some  time  in  the  month  of  January,  1887,  after  the 
maturity  of  the  note,  Mr.  Crandall  was  acting  as  the  agent 
of  the  payee  of  the  note  and  had  it  unindorsed  in  his 
actual  possession  and  therefore  in  the  legal  possession  of 
his  principal.  The  answer  to  this  question  would  probably 
have  shed  light  upon  the  somewhat  doubtful  date  of  the 
indorsement,  and  should  have  been  permitted  to  be  answered ; 
but  as  defendants  made  no  offer  of  this  evidence  after  the 
sustaining  of  the  objection  by  the  court,  under  the  decisions 
such  ruling  is  not  available  to  the  defendant  as  ground  of 
reversal. 

But  for  the  errors  of  admitting  the  indorsement  in  evi- 
dence without  accompanying  evidence  explaining  the  change 
in  its  date,  and  of  admitting  the  petition  in  evidtooe^  there 
must  be  a  new  trial. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Bevebsed  ajsu>  remanded. 

The  other  judges  concur. 
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Statb^  sx  BEL.  Albebt  H.  Stakge,  y.  Sahuel  T. 

Ck>CHBAN. 
[FiLXD  FKBBUAXr  19, 1680.] 

1.  stay  of  Bxeootioii:  Uztdsbtaking  :  Pbincipal  Nsbd  Not 
Sigh.  To  obtain  a  stay  of  ezecation  on  a  judgment  rendered 
by  a  Jnstice  of  the  peace,  it  is  enficient  if,  within  ten  days  after 
the  fenditaon  of  the  jodgment,  a  enrety,  approved  by  the  jostise^ 
enter  on  the  jnatice'a  docket  into  an  undertaking  with  the  ad- 
▼eiae  party  **  conditioned  for  the  payment  of  the  amount  of  ench 
Judgment,  intereet,  and  costs,  and  ooete  that  may  acfane.''  Tte 
Judgment  debtor  need  not  sign  the 

esamined  and  kM,  sntBcienl 


Obiginal  application  for  tnandamuB. 

Chapman  A  Oeisthardt,  for  relator : 

An  instniment  to  be  upheld  as  a  statutory  bond  must 
oomply  with  all  material  requiremeuts  of  the  statute.  (CU- 
fer  V.  Roberta,  7  Neb.,  4;  Ghregary  ©.  Oameron,  Id.,  414.) 
One  of  the  requirements  of  the  present  law  is  that  '*  the 
person  against  whom  judgment  may  be  rendered ''  enter 
into  an  undertaking ;  and  this  law  is  substantially  the  same 
as  that  construed  in  Oregory  v.  Cameron,  (Code,  sec.  1049; 
sec  481  [repealed  1875].)  One  required  by  statute  to 
give  a  bond  must  join  in  the  same  as  principal  or  it  will 
be  void.  (People  v.  Hartley,  21  Cal.,  585  [82  Am.  Dea, 
758].)  Only  the  statutory  bond  will  suffice  for  the  pur- 
pose {Gregory  v.  Cameron,  mpr(C)i  but  the  writing  is 
void  even  as  a  common  law  bond,  being  without  consider- 
ation, and  without  parties  on  both  sides.  The  absence  of 
the  principal  is  not  an  irr^ularity  which  can  be  cured 
under  sec.  144  of  the  Ckxle. 

BUvena  &  Love,  contra: 
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A  bond,  tiioiigh  fiiulty^  and  Dot  conforming  abrictlj  to 
the  requirements  of  the  statote,  becomes  operative  when 
approved  by  the  proper  officer.  (  Teasier  v,  Orowleffy  17  Neb.^ 
210.)  In  the  Nebraska  cases  cited  by  relator  the  bond 
was  not  60  approved.  Even  if  not  valid  as  a  statutory 
stay y  the  bond  in  this  case  was  duly  amended  in  conformity 
to  sec  144  of  the  Code.  (StatCj  ex  rd.  Cleary,  v.  Muasdl,  17 
Neb.,  201  ;  Oasey  v,  Peebles,  13  Id.,  9.)  If  the  sureties 
were  deemed  insufficient,  or  the  bond  faulty,  the  objection 
should  have  been  presented  below  by  motion;  mandamus 
IB  not  the  proper  remedy. 

Maxwell,  J. 

On  the  30th  day  of  October,  1889,  the  relator  recovered 
a  judgment  against  John  Bowlby  and  John  Knox  before 
the  respondent,  a  justice  of  the  peace. 

On  the  4th  day  of  November  thereafter  the  judgment 
debtors  caused  to  be  filed  with  said  justice  an  undertaking 
for  the  stay  of  execution,  as  follows : 

"A.  H.  Stbangb 

V, 

Allen  Bowlby  and  John 
Knox,  partners  doing  busi- 
ness under  the  firm  name 
of  Bowlby  &  Knox. 

"  We  do  hereby  acknowledge  ourselves  sureties  for  the 
defendants  herein,  for  the*  payment  of  the  judgment  and 
costs,  and  interest  thereon,  rendered  by  the  justice  court  of 
the  state  of  Nebraska,  in  and  for  city  of  Lincoln,  Lan- 
caster county,  in  the  above  entitled  action,  on  the  29th  day 
of  October,  A.  D.  1889,  against  said  defendants,  for  the 
purpose  of  a  stay  of  execution  thereon  for  six  months,  and 
to  that  end  we  hereby  undertake  and  promise  to  pay  the 
said  judgment,  interest,  and  costs  that  may  accrue  at  or  be- 
fore the  expiratioq  of  the  said  term  of  the  stay  of  execution, 
and  upon  the  expiration  of  said  term  hereby  authorize 
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and  empower  the  justice  of  said  court  to  issue  execution 

against  us  as  provided  by  law. 

Dated  at  Lincoln,  the  6th  daj  of  November,  A.  D.  1889. 

«  W.  T.  Stevens. 

"D.  L.  LovK. 

'*  The  State  op  Nebraska,  1 
Lancaster  County,        j 

"W.  T.  Stevens  and  D.  L.  Love,  being  duly  sworn,  de- 
pose and  say  that  we  are  residents  and  householders  and 
freeholders  within  Lancaster  county,  in  the  state  of  Ne- 
braska; that  we  are  sureties  in  the  forgoing  bond;  that 
we  are  worth  in  real  estate  therein  the  sum  of  $500  be- 
yond the  amount  of  our  debts,  and  that  we  have  property 
liable  to  execution  in  the  state  of  Nebraska  equal  to  $500. 

"W.  T.  Stevens. 
"D.  L.  Love. 
*' Sworn  to  before  me  in  my  presence  by  W.  T.  Stevens 
and  D.  L.  Love  this  6th  day  of  November,  1889. 

«S.  T.  Cochran, 

^'Justice  6f  the  Pe(u». 
''The  foregoing  recognizance  and  sureties  taken  and  ap- 
proved by  me  this  6th  day  of  November,  A.  D.  1889. 

«S.  T.  CocdRAN, 
"  Justice  of  the  PeaeeJ* 

It  is  claimed  that  the  instrument  in  question  is  void  be- 
cause not  signed  by  the  principal  debtors,  and  Oregory  v. 
Cameron,  7  Neb.,  414,  is  cited  M  sustain  that  position.  In 
that  case  the  judgment  exceeded  $100,  and  in  such  case 
where  judgment  was  rendered  in  the  county  court  the  pro- 
visions for  staying  execution  were  the  same  as  in  the  dis- 
trict court  (Gen.  Statutes  of  1873,  p.  267.)  Section  481 
of  the  Code  as  it  existed  at  that  time  required  the  judg- 
ment debtor,  in  order  to  obtain  a  stay  of  execution,  to  enter 
into  a  bond  to  the  plaintiff  with  one  or  more  sufficient  sure- 
ties, etc.  The  court  held,  and  properly^  that  the  instru- 
ment filed  in  that  case  was  not  a  bond,  and  therefore  not  a 
compliance  with  the  statute. 
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Section  1049  of  the  Code,  however,  does  not  require  the 
judgment  debtor  to  give  a  bond,  but  merely  to  procure  the 
undertaking  of  one  or  more  sureties,  resident  of  the  county, 
as  the  justice  shall  approve,  ''conditioned  for  the  payment 
of  the  amount  of  the  judgment^  interest,  and  ooets,  and 
costs  that  may  accrue/' 

The  undertaking  in  question  oontains  more  than  the 
statute  requires.  Whether  some  of  its  provisions  could  be 
carried  into  effect  we  need  not  now  stop  to  inquire.  It 
does  provide  that  the  sureties  will  pay  the  judgment,  in* 
terest,  and  costs,  and  costs  that  may  accrue,  and  is  signed 
by  them.  The  principal  is  not  required  to  sign  the  under- 
taking, and  we  have  no  authority  nor  inclination  to  inject 
words  into  the  statute. 

It  is  apparent  that  the  stay  is  a  valid  obligation,  and  the 
writ  is  therefore  denied. 

Wbit  denied. 


The  other  judges  concur. 


W.  A.  McEeighan  et  al.  y.  Joseph  Gbayes. 

[Filed  Febuabt  19, 1890.] 

Beview :  Evidbkcs.  In  a  case  tried  before  a  jnstioe  of  the  peace 
and  taken  on  error  to  the  district  court  and  there  affirmed,  and 
fiom  that  judgment  brought  on  error  to  the  supreme  court, 
the  only  evidence  before  the  district  and  supreme  oourta  being 
the  transcript  of  the  justice,  from  which  it  appears  that  there 
was  no  error  in  the  judgment,  it  will  be  affirmed  as  of  course. 

Error  to  the  district  court  for  Webster  county.     Tried 
below  before  Qaslin,  J. 

Oise  &  MoNeny,  and  Kcdey  Bros,,  for  plaintiff  in  error. 
61 
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0»  B.  Chaneyy  contra. 
Mazweix,  J. 

This  action  was  brought  before  a  jastioe  of  the  peace  and 
judgment  was  rendered  against  the  plaintiffs  in  error  and 
in  favor  of  the  defendant  in  error.  The  case  was  then 
taken  on  error  to  the  district  coort^  where  the  judgment  of 
the  justice  was  affirmed. 

The  case  is  brought  into  this  court  on  the  transcript  of 
the  justice,  which  is  as  follows : 

''  November  7,  1887,  plaintiff  filed  as  his  bill  of  par- 
ticulars two  notes,  praying  for  judgment  thereon  for  the 
sum  of  $138.60  with  interest  thereon.  Issued  summons 
of  this  date  returnable  November  17,  1887,  at  10  o'clock 
A.  M.,  and  delivered  same  to  H.  C.  Scott,  sheriff,  Novem- 
ber 17,  1887.  .Summons  returned  indorsed:  'We  hereby 
accept  service  on  the  within  summons.  W.  A.  McKeighau, 
Thad.  Arnold.' 

'^  November  17,  1887,  at  the  hour  set  for  the  hearing  of 
this  cause,  parties  appear;  defendants  filed  affidavit  for  con- 
tinuance for  thirty  days  to  obtain  the  testimony  of  John 
Arnold ;  continuance  granted,  and  this  cause  set  for  hearing 
December  16,  1887,  at  10  o'clock  A.  M. 

^*  December  16,  1887,  at  the  hour  set  for  the  hearing  of 
this  cause  plaintiff  appears ;  defendant  W.  A.  McKeighan 
appears ;  defendant  Thad.  Arnold  not  appearing  then  nor  for 
one  hour  thereafter,  his  default  is  recorded.  Plaintiff  then 
introduced  in  evidence  the  notes  sued  on  and  demands 
judgment  thereon  for  the  sum  of  $152.10  as  principal  and 
interest  on  said  notes,  defendants  offering  no  evidence.  I 
therefore  find  there  is  due  and  owing  plaintiff  from  defend- 
ants W.  A.  McKeighan  and  Thad.  Arnold  the  sum  of 
$1 52.10  as  principal  and  interest  on  said  notes.  It  is  there- 
fore considered,  ordered,  and  adjudged  by  the  court  that  the 
plaintiff  have  and  recover  of  and  fix)m  defendants  W.  A. 
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MoKeighan  and  Thad.  Arnold  the  said  sum  of  $152.10  as 
principal  and  interest  on  said  notes  sued  on,  and  his  costs 
herein  expended  taxed  at  $1.90,  and  that  this  judgment 
draw  10  per  cent  from  date  hereof 

No  particfilar  objection  to  the  judgment  is  pointed  out 
and  none  is  apparent  from  an  inspection  of  the  transcript. 
The  case  has  the  appearance  of  an  appeal  in  order  to  delay 
the  collection  of  the  judgment,  but  however  that  maj  be, 
the  judgment  appears  to  be  right  and  is  afiBrmed. 

JUBaMfiNT  AFFIBMED. 

The  other  judges  concur. 


Statb  y.  MoKs.  Ed.  Fabeiu 

[FiLSD  Fbbbuaby  19, 1800.] 

Uqaoni  t  MiKiMnM  Fine  :  Goubt  Gahhot  Rbducb.  Th«  law 
fixes  the  mlnimam  fine  for  selling  intoxicating  liquors  withoat 
license  at  $100  for  each  offense.  Where,  therefore,  a  psrtj  was 
fonnd  guilty  on  seyen  counts  in  an  infoqpation  fsr  selling  such 
liquor  without  a  license,  and  a  fine  of  $100  for  each  offense- 
being  $700— was  imposed,  the  court  cannot  afterward  reduce  such 
fine. 

ExcEPnoNB  from  the  district  court  for  Harlan  county, 
Oaslin^  J.,  presiding.  Filed  under  the  provisions  of 
flection  615|  Criminal  Code. 

G.  C  Flansbv,rgy  for  plaintiff  in  error ; 

The  sentence  must  conform  to  the  statute  and  its  special 
requirements.  {Warfidd  v.  StaJteyZ^  Ala.^261;  State  v. 
Sanford,  20  Ark.,  145 ;  People  v.  Saoramerdo,  6  Cal.,  422; 
Barth  v.  StaU,  18  Conn.,  432;  State  v.  Harding,  39  Id., 
661;  MoMeekin  v.  State,  48  Oa.,  335;  ExparU  BoUig,  31 
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HI.,  88;  Ex  parte  TongaU,  31  Ind,  370;  Rmolings  «. 
Slale^  2  Md.,  201;  OommorvweaUk  v.  Howard^  13  Mass., 
221;  People  v.  Ontario,  4  Denio  [N.  Y.],  260;  WerfeU 
V.  Commonwealth^  6  Binn.  [Pa.],  65.)  The  court  has  no 
authority  to  remit  any  part  of  the  fine  in  a  crimuial  case. 
{Luekey  v.  State,  14  Tenn.,  400.) 

T.  J.  Ferguson,  and  L.  H.  Kent,  contra,  filed  no  briefl 

Maxwell,  J. 

An  information  containing  eleven  ooanta  for  selling 
intoxicating  liquors  without  license  was  filed  against  the 
defendant  in  the  district  court  of  Harlan  county.  On  being 
arraigned  the  defendant  pleaded  not  guilty.  A  trial  was 
thereupon  had  and  the  jury  found  him  guilty  on  the  Ist^ 
2d,  3d,  4th,  6th,  6th,  and  11th  counts  of  said  information, 
and  not  guilty  on  the  other  counts  tiiereof.  The  court 
thereupon  sentenced  him  to  pay  a  fine  of  $700  and  the  costs 
of  prosecution,  and  to  stand  committed ''  until  such  fine  and 
costs  be  paid,  or  otherwise  be  discharged  by  law/'  After- 
wards the  court,  with  the  consent  of  the  county  attorney, 
remitted  from  said  sentence  the  sum  of  $300. 

The  question  paes^ited  to  this  court  is  the  authority  of 
the  district  court  to  remit  a  portion  of  the  judgment 

Sec.  11,  chap.  50,  Compiled  Statutes,  provides  that  ''All 
persons  who  shall  sell  or  give  away,  upon  any  pretext,  mal^ 
spirituous,  or  vinous  liquors,  or  any  intoxicating  drinks, 
without  having  first  complied  with  the  provisions  of  this 
act,  and  obtained  license  as  herein  set  forth,  shall  for 
each  offense  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof,  shall  be  fined  not  less  than  $100,  nor 
more  than  $500,  or  be  imprisoned  not  to  exceed  one  month 
in  the  county  jail,  and  shall  be  liable  in  all  respects  to  the 
public  and  to  individuals,  the  same  as  he  would  have  been 
had  he  given  bonds  and  obtained  license  as  herein  provided; 
Provided,  That  any  person  or  persons  shall  be  allowed  to 
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sell  wine  made  from  grapes  grown  or  raised  bj  said  person 
or  persons  *  *  *  in  the  state  of  Nebraska^  the  same  to 
be  sold  in  quantities  not  less  than  one  gallon^  without  pro- 
curing the  license  provided  for  in  this  chapter/' 

It  will  be  observed  that  the  minimum  fine  fixed  by  the 
statute  is  $100  *^  for  each  ofiense."  This  being  so  the 
oourt  cannot  reduce  it  below  that  sum. 

The  law  places  in  the  hands  of  the  court  the  power  to 
grant  a  new  trial  when  for  any  cause  a  fair  trial  has  not 
been  had^  the  design  being  to  protect  the  innocent.  The 
law,  in  effect,  says  to  every  judge,  "  It  is  your  duty  to  see 
that  every  person  tried  before  you  on  a  criminal  charge  has 
a  fiEiir  trial  before  an  impartial  jury,  and  that  the  evidence 
is  sufficient  in  case  of  conviction  to  sustain  the  verdict. 
These  matters  necessarily  must  be  left  to  a  great  extent  to 
the  int^rity  and  independence  of  character  of  the  judge. 
Where,  however,  he  overrules  a  motion  for  a  new  trial,  if 
such  motion  is  filed,  and  imposes  the  lowest  punishment 
fixed  by  statute,  he  has  no  ftirther  power  to  reduce  the  sen- 
tence. 

The  attempted  reduction  of  sentence  in  this  case,  there^^ 
fore,  was  a  nullity  and  the  defendant  is  still  liable  for  the 
amount  attempted  to  be  remitted.  * 

JUDeMENT  AOOORDINaiiY. 

The  other  judges  concur. 
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T.  B.  Walulob,  Exe.,  v.  A.  S.  Thbbshbb. 

[FiLBD  FSBBUART  19,  1890.] 

1.  B0Ti0W:  EviDSHGS.  The  only  error  aasigiied  waa,  in  effed^ 
thai  the  Terdict  was  against  the  weight  of  eTidenoe.  HdA, 
That  whOe  the  eTidenoe  was  conflicting,  yet  a  dear  prepondei^ 
thereof  snstained  the  yerdict 


Erbob  to  the  district  court  for  Howard  ooonty.  Tried 
below  before  HABmBON,  J, 

T.  B.  WaOaoe,  and  Henry  Nunn,  for  plaintiff  in  error. 
Damatt  A  Kendall,  oontreu 

Maxwell^  J. 

This  action  was  brought  on  a  promissory  note  made  hj 
the  defendant  November  1,  1885,  for  the  sum  of  $300,  in 
fiivor  of  one  Hurst.  Since  the  making  of  the  note  Hurst 
died  and  the  plaintiff  is  executor  under  the  will. 

The  defendant,  in  answer  to  the  petition,  allies  that  to 
•ecare  said  note  he  executed  to  Hurst  a  diattel  mortgage 
npon  his  growing  crops  and- seeds,  and  that  after  the  note 
became  due  Hurst  took  possession  of  the  mortgaged  prop- 
erty of  the  value  of  (534.15  and  credited  the  same  on  said 
note.  It  is  also  allt^ed  that  Hurst  gave  to  the  wife  of 
defendant  in  error  a  certain  portion  of  said  property. 

The  reply  admits  the  payment  of  $20.75  on  the  note 
and  denies  the  other  all^ations  of  the  answer. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  for 
the  defendant,  and  a  motion  for  a  new  trial  having  been 
overruled,  judgment  was  entered  on  the  verdict  The  only 
question  for  determination  here  is  whether  or  not  the  evi- 
dence sustains  the  verdict. 
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The  evidenoe  is  conflicting,  but  the  preponderance 
thereof  is  clearly  in  support  of  the  verdict.  It  is  unneces- 
sary to  review  the  evidence  at  length. 

The  verdict  and  judgment  are  right  and  are  affirmed. 

Judgment  ajpfibmed. 
Thb  other  judges  concur. 


Spookeb  R  Howell,  appellant,  v.  T.  A.  Hathaway 

ET  AL.,  APPELLEES. 

[Filed  Fkbbuaby  19, 1890.] 

1«  Meohailios'  Iiieiis:  Wifb's  Pbopebty.  Where  lamber  and 
bnUding  material  were  famisfaed  to  a  fansband  for  the  erection  of 
a  dwelling-house  for  himself  and  wife,  and  which  lamber  and 
material  were  so  used,  the  legal  title  of  the  lot,  however,  being 
in  the  wife;  the  testimony  showed  that  she  knew  that  the 
lamber  was  being  famished  for  the  parpose  named,  and  bj 
whom,  and  the  sise  and  style  of  the  hoose,  and  that  she  made 
no  objections;  there  was  no  proof  as  to  how  she  acquired  title 
to  the  lot  in  question,  whether  as  a  gift  from  her  husband  or  had 
paid  fof  the  same  with  her  own  means:  Held^  That  the  prop- 
erty was  subject  to  a  mechanic's  lien  for  such  lumber  and  ma- 
terial. 


-.  Sddi  That  the  proof  tended  to  show  the  acqui- 


escence of  the  wife  in  the  contract  of  the  husband. 

Appeal  from  the  district  court  for  Hall  county.  Heard 
below  before  Tiffany,  J. 

0.  A.  AbboUf  for  appellant,  cited :  Tfiompaon  v,  Daven- 
port, 9  B.  &  C,  78  [2  Smith's  Leading  Cases,  377*]; 
North  V.  LaFleah,  73  Wis.,  520  [41  N.  W.  Rep.,  633]. 

.    Damdll  &  Babcock,  and  X.  Jf.  miitnei/,  contra. 


S8 
30 


•^ 
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Maxwell^  J. 

This  is  an  action  to  foredoae  a  mechanic's  lien. 

The  plaintiff  in  error  is  a  dealer  in  lumber  and  bailding 
material^  and  furnished  to  one  Moore,  who  had  contracted 
with  T.  A.  Hathaway  to  build  a  house  on  a  certain  lot, 
the  building  material  necessary  to  erect  the  house.  Before 
the  lumber  was  all  furnished,  Mr.  Hathaway  called  upon 
the  plaintiff  in  error  and  stated  that  he  would  pay  for  the 
lumber  and  other  material  furnished  to  build  said  house. 

The  testimony  shows  that  the  value  of  such  material 
.was  the  sum  of  $665.10,  of  which  sum  T.  A.  Hathaway 
had  paid  before  judgment  the  sum  of  f  600. 

Annie  L.  Hathaway,  the  wife  of  T.  A.  Hathaway,  in 
her  answer  daims  to  be  the  owner  of  the  lot  on  which  the 
building  stands,  and  denies  that  she  entered  into  a  contract 
with  the  plaintiff  in  error  for  said  material. 

On  the  trial  of  the  cause  the  court  found  the  issues  in 
&vor  of  Annie  L.  Hathaway ;  that  is,  found  that  the  plaint- 
iff in  error  did  not  have  a  mechanic's  lien  on  the  property 
in  question  and  dismissed  the  action  as  to  her. 

The  court  also  rendered  judgment  in  favor  of  the  plaint- 
iff in  error  and  against  T.  A.  Hathaway  for  |165.10  and 
interest. 

The  only  question  for  determination  is,  Did  Ae  plaintiff 
in  error  have  a  lien  on  the  house? 

The  only  witness  called  on  behalf  of  Hhe  defendants  was 
T.  A  Hathaway,  the  husband  of  Annie,  who  testifies  that 
the  lumber  was  furnished  for  the  house  in  qu^tion  and 
that  he  and  his  wife  were  living  in  the  house;  that  hia 
wife  knew  at  the  time  it  was  being  built  the  size  and  style 
thereof,  and  that  she  knew  that  the  plaintiff  in  error  was 
furnishing  the  lumber  of  which  the  house  was  constructed. 

The  testimony  also  shows  tiiat  the  l^al  title  to  the  lot 
in  question  is  in  the  name  of  the  wife,  Annie  L.  Whether 
she  in  fact  purchased  it  with  her  own  money  does  not  ap» 
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pear^  neither  does  the  evidence  ahow  any  facts  as  to  the 
manner  in  which  she  acquired  it.  For  aught  that  appears 
her  husband  may  have  bought  the  lot  and  paid  for  it,  bnt 
put  the  legal  title  in  the  name  of  his  wife.  She  now  claima 
the  lot  with  the  house  thereon  as  her  property  without 
showing  any  facts  as  to  how  she  acquired  title.  If  the 
lot  was  a  mere  gift  from  her  husband  and  he  caused  a  house 
to  be  built  thereon,  of  which  she  had  full  notice,  she  cer- 
tainly could  not  retain  the  house  without  paying  for  it. 

While  courts  will  protect  a  wife  as  far  as  possible  in  the 
enjoyment  of  their  own  separate  estate,  yet  they  cannot 
permit  her  to  acquire  as  donee  and  retain  property  from 
her  husband  free  from  the  claims  of  creditors  where  such 
property  in  the  hands  of  the  husbaYid  would  be  liable  for 
his  debts.  To  entitle  her  to  protection  in  that  r^ard  she 
must  be  a  bonafde  purchaser  for  value.  {MonieUh  v.  Box, 
4  Neb.,  16C;  WiUiama  v.  Evans,  6  Id.,  217;  First  NaPl 
Bank  V.  BarOea,  8  Id.,  319.) 

In  McCormiok  v.  Lawton,  3  Keb.,  449,  where  the  con- 
tract was  made  with  the  husband  the  property  was  held  to 
be  subject  to  a  mechanic's  lien.  Mason,  Ch.  J.,  says,  p. 
452 :  '^  It  clearly  appears  from  the  record  before  us  that 
John  McCormick,  the  assignee  of  McCoy  of  the  lot  and 
premises,  had  full  knowledge  of  the  work  done  and  mate- 
rial furnished  by  Lawton,  and  that  the  same  were  not  paid 
for.  All  these  plaintiffs  in  error  took  such  interest  as  they 
possess,  charged  with  all  the  equities  of  the  defendants  in 
error. 

'^When  the  wife  is  the  owner  of  the  fee  of  the  lots,  and 
the  husband  contracts  for  the  erection  of  a  dwelling-house 
on  the  same,  and  the  wife  gives  directions  and  instructions 
to  the  workmen,  as  to  the  kind  and  character  of  dwelling 
to  erect,  and  the  manner  in  which  the  work  shall  be  done, 
in  the  absence  of  counteracting  proof  it  will  be  presumed 
that  the  husband  acted  as  the  agent  of  the  wife  in  entering 
into  such  contract 
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''This  view  of  the  case  is  oertainly  greatly  strengthened 
by  oar  statutes,  which  provide  that  any  real  estate  belong- 
ing to  a  married  woman  may  be  managed,  oontrolled|  leased, 
demised,  or  conveyed  by  her,  by  will  or  by  deed,  in  the 
same  manner  and  with  the  same  effect  as  if  she  were  single. 
(Revised  Statutes,  1866,  chap.  43,  sec.  47.)" 

The  same  rule  was  applied  in  Boakt  o.  Poane,  13  Nd>., 
621. 

These  cases,  in  our  view,  state  the  law  correctly  and  will 
be  adhered  to,  and  they  are  decisive  of  this  case. 

The  judgment  of  the  district  court,  so  far  as  Annie  L. 
Hathaway  is  concerned,  is  reversed  and  a  decree  foreclosing 
the  lien  will  be  entered  in  this  court 


Judgment  aooobdinglt. 


Th£  other  judges  concur. 
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[FiLKD  Fkbbuabt  19,  1800.] 

Oountiea :  Actions  Aoaimst  :  Claims.  A  eanse  of  aoUon  against 
ft  ooanty  ander  the  proyisions  of  section  71  of  the  revenae  ftct 
of  1869  is  a  claim  against  a  ooanty  within  the  meaning  of  aeo- 
tion  37  and  chapter  18  of  the  Ckimpiled  Statutes,  and  no  action 
can  be  maintained  on  such  daim  other  than  by  presenting  the 
same  to  the  county  board  for  audit  and  allowance.  (Binkardmm 
Co,  V.  MuU,  24  Neb.,  636.) 


Error  to  the  district  court  for  Ridiardson  county. 
Tried  below  before  ApPELaET,  J. 

E.  A,  Tucker^  for  plaintiff  in  error,  dted :  Broum  o. 
Otoe  County y  6  Neb.,  Ill ;  StaJte^  ex  reL  Clarky  v.  Buffalo 
Qywnty,  6  Id.,  454;  Dixon  County  v.  Barnes,  18  Id.,  294; 
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MeCann  v.  Sierra  Chunty,  7  Cal.,  121 ;  State,  ex  rd.  WiU- 
iama,  v.  Bonebrakcy  4  Kan.,  247;  Jaekson  County  v.  La 
Qrosae  Ommiy,  13  Wis.,  648;  CkmCre  v.  ZdgtJhoifer,  38  Ohio 
St.,  623;  In  re  Inhabiianta  of  Windham,  32  Me.,  462; 
Fultan  QmrUy  v.  Maxwell,  101  Ind.,  268 ;  White  County 
Comers  V.  Karp,  90  Id.,  236  ;  Bryan  v.  Moore,  81  Id.,  9 ; 
State  V.  HamiUon,  26  Ohio  St.,  364;  Snelson  v.  State,  16 
Ind.,  29;  Waugh  v,  Chauneey,  13  Cal.,  11;  People  r. 
Stocking,  50  Barb.  [N.  Y.],  573 ;  Colusa  Co.  v.  DeJameU, 
66  Cal.,  373;  Brewer  v.  Otoe  County,  1  Neb.,  382;  S.  C. 
&  P.  R.  Co.  V.  Washington  County,  3  Id.,  38;  Clark  v. 
DayUm,  6  Id.,  203;  Parker  v.  Matheson,  21  Id.,  646. 

E.  W,  Thomas,  and  CI  QiUeepie,  contra^  cited :  Kaeiser 
V,  Nuckolls  County,  14  Neb.,  277;  Roberts  v.  Adams 
County,  20  Id.,  409;  Stringham  v.  Board,  24  Wis.,  694; 
McCoy  V.  Washington  County,  3  Wall.,  Jr.  [U.  S.],  381; 
Cowles  V.  Mercer  County,  7  Wall.  [U.  8.],  118;  Board  9. 
Hurd  49  Gta.,  462 ;  Boone,  Corporations,  sec  321 ;  May  v. 
Saginaw  County,  32  Fed.  Rep.,  639 ;  Brady  v.  Supervisors, 
10  N.  Y.,  260;  Endress  v.  Chippewa  County,  43  Mich., 
317  [6  N.  W.  Rep.,  632] ;  Spencer  v.  SuUey  County,  33  N. 
W.  Rep.  [Dak.],  97 ;  Chick  v.  Newberry  Co.,  3  S.  E.  Rep. 
[8.  Car.],  787 ;  Waitz  v.  Ormsby,  1  Nev.,  376 ;  Donalson 
V.  San  Miguel  Co.,  1  N.  M.,  263 ;  Klaise  v.  State,  27  Wis., 
462;  Clear  L.  Waterworks  Co.  v.  Lake  Co.,  45  Cal.,  90. 

NORVAL,  J. 

Upon  the  filing  of  the  opinion  in  this  case  (24  Neh., 
636)  a  motion  for  a  rehearing  was  filed  on  behalf  of  the 
defendant  in  error,  and  a  rehearing  having  been  granted,  it 
has  been  resubmitted.  The  action  was  brought  by  Hull  to 
recover  of  the  county  $509.43  which  had  been  paid  by 
him  for  taxes  upon  a  tract  of  land  not  subject  to  taxes. 
There  is  but  one  question  in  the  case  and  that  is,  whether  the 
cause  of  action  is  of  such  a  nature  that  it  should  first  have 
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been  presented  to  the  oountj  boaid  for  allowano&  Upon  a 
carefal  review  of  the  authorities  by  Judge  Cobb  in  the 
former  opinion,  it  was  held  that  the  cause  of  action  was  a 
claim  within  the  meaning  of  the  statate,  and  that  no  action 
could  be  maintained  thereon  other  than  by  presenting  the 
same  to  the  county  board  for  audit  and  allowanoe.  We 
are  entirely  satisfied  with  the  oonclustons  Utere  readbed. 
We  shall  not  attempt  a  review  of  the  authorities  cited  by 
the  defendant  in  error  from  other  states.  They  are  dth^ 
fiDm  states  having  statutes  di£krent  from  ours  or  are  based 
upon  facts  unlike  the  case  at  bar. 

The  defendant  in  error  cites  as  an  authority  Itoberta  v. 
Adams  Co.,  20  Neb.,  409.  The  question  involved  in  this 
action  was  not  presented  or  discussed  in  that  case.  True 
the  causes  of  action  are  alike.  Robert  v.  Adams  County 
was  before  this  court  twice^  and  from  an  examination  of 
the  first  opinion  found  in  18  Neb.,  471,  it  will  be  seen 
that  in  that  case  the  claim  was  first  presented  to  the  county 
board  and,  after  being  rejected,  an  appeal  was  taken  to  tlie 
district  court  and  tried  there  de  novo. 

In  Nanoe  r.  FcJh  CFfy,  16  Neb.,  86,  the  action  was 
brought  to  recover  damages  against  the  city — an  unliqui- 
dated demand — and  it  was  held  that  the  suit  could  be 
maintained  in  the  district  court  without  having  first  pre- 
sented the  demand  to  the  city  council  for  adjustment.  We 
do  not  question  the  correctness  of  that  decision.  It  cer- 
tainly lias  no  application  here. 

This  is  not  an  action  for  damages.  The  amount  of  the 
demand  sued  for  here  is  liquidated,  fixed,  and  certain. 
When  the  county  received  these  taxes  there  was  an  implied 
promise  to  repay  them. 

Judge  Dillon  in  his  work  on  Municipal  Gbrporations, 
section  939,  in  speaking  of  actions  like  this,  uses  this  lan- 
guage: ''An  important  class  of  actions  in  form  ex-oonr- 
tractu  remains  to  be  noticed.  We  refer  to  actions  against 
municipal  corporations  to  recover  back  money  paid  to  them 
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for  taxes.  They  are  usually  brought  in  assumpsit  for 
money  had  and  received/'  etc.  To  hold  that  a  demand 
for  taxes  ill^ally  collected  by  a  county  is  a  '^ claim'' 
within  the  meaning  of  section  37^  chapter  18,  Compiled 
Statutes  1889,  is  certainly  within  the  letter  and  spirit  of 
the  statute. 

Section  131,  ch.  77,  Compiled  Statutes  1889,  provides 
that ''  When  by  mistake  or  wrongful  act  of  the  treasurer,  or 
other  officer,  land  has  been  sold  on  which  no  tax  was  due 
at  the  time,  or  whenever  land  is  sold  in  consequence  of  error 
in  describing  such  land  in  the  tax  receipt,  the  county  is  to 
hold  the  purchase[r]  harmless  by  paying  him  the  amount  of 
principal  and  intered/^  etc.  Pay  the  purchaser  when? 
After  an  action  has  been  brought  in  the  courts  and  judgment 
obtained  ?  This  would  hardly  save  the  purchaser  harm- 
less. This  section  unquestionably  authorizes  the  county 
board  to  pay  the  purchaser  without  suit.  If  the  board  has 
that  authority,  then  it  follows  that  the  claim  must  be  pre- 
sented to  the  board  for  allowance.  By  pursuing  that 
method  needless  litigation  would  be  avoided  and  unneces- 
sary expense  and  costs  would  be  saved  both  to  the  county 
and  claimants.  After  a  careful  re-examination  of  the  case, 
we  are  satisfied  that  our  former  decision  was  correct  and  it 
will  be  adhered  to. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Beyebsed  akd  behakded. 

The  other  judges  concur. 
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Obik  M.  Seinkeb  t.  State. 

[FiLKD  FKBBUABY  19,  1890.] 

1.  Bape:  Assault  to  Commit:  What CoKSTnxmDS.  Towarnmt 
a  oonyiotion  for  an  assaalt  with  intent  to  commit  a  rape,  the  evi- 
denoe  mnst  show,  beyond  a  reasonable  donbt,  that  the  aocnsed 
not  only  intended  to  hare  sexnal  interooorse  with  the  prosecu- 
trix, bnt  that  he  intended  to  nse  whatever  force  might  be  ni 
essary  to  overcome  her  resistance  and  accomplish  his  object. 

9l  :  :    Etidknos.    Hetd,  That  the  verdict  is  not 

tained  by  the  evidenoe. 

Ebrob  to  the  district  court  for  Dundj  county, 
below  before  Cochban.  J. 

/.  W.  MoCleUand,  and  May  A  MeElroy,  for  plaintiff  in 
error. 

WiUiam  Leeae,  AUomey  General,  for  the  state. 

NORVAL,  J. 

At  the  January  term,  1889,  of  the  district  court  for 
Dundy  county  an  information  was  filed  charging  the 
plaintiff  in  error  with  making  an  assault  upon  one  Rhoda 
A.  Rogers,  with  the  intent  of  committing  upon  her  the 
crime  of  rape.  He  was  convicted  and  sentenced  to  impris- 
onment in  the  penitentiary  for  two  years.  The  defendant's 
motion  for  a  new  trial  was  overruled  and  an  exception  was 
entered  on  the  record,  and  he  now  brings  the  cause  to  this 
court  for  review  by  proceedings  in  error. 

Several  errors  are  assigned,  but  one  of  which  will  be 
considered,  and  that  is,  that  the  verdict  of  the  jury  is  not 
sustained  by  sufficient  evidence. 

It  appears  froxn  the  evidence  that  the  prosecutrix,  with 
her  husband  and  family,  resided  in  the  rear  rooms  of  a 
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store  building  situated  in  the  village  of  Alstine ;  that  the 
residenoe  portion  was  separated  from  the  storeroom  hy  a 
partition^  through  which  there  was  door  or  passage-way 
from  the  residenoe  portion  to  the  store^  and  which^  just 
previous  to  the  time  the  alleged  assault  was  made,  was 
open.  It  also  appears  that  prior  to  the  allied  occurrence 
the  families  of  the  prosecutrix  and  the  defendant  were  on 
friendly  terms;  that  the  defendant  had  boarded  in  the 
prosecutrix's  family  at  one  time ;  had  assisted  her  in  the 
store,  and  that  the  two  were  frequently  seen  engaged  in 
friendly  conversation,  with  her  head  upon  his  breast  At 
the  time  of  the  allied  assaolt  the  store  was  kept  by  one 
J.  P.  Smith,  and  in  whidk  Mr.  Smith  was  at  the  time. 
The  husband,  Mr.  Rogers,  had  gone  into  the  country  on 
that  day,  which  fkct  was  known  to  the  accused.  The 
plaintiff  in  error,  on  the  day  in  question,  went  into  the 
store  where  Mr.  Smith  was,  and  passed  on  into  the  room 
occupied  by  the  prosecutrix  and  her  children.  We  quote 
the  testimony  of  Mrs.  Sogers,  giving  in  detail  what  oc- 
curred in  her  room : 

Q.  Did  you  see  the  defendant  on  the  28th  day  of  Decem- 
ber, 1888? 

A.  I  did. 

Q.  Where  did  you  see  him? 

A.  He  came  to  my  house.        • 

Q.  Where  was  you  at  the  time  he  came  to  your  house? 

A.  I  was  in  the  kitchen  at  work. 

Q.  About  what  time  of  day  was  this? 

A.  It  was  in  the  morning  early  he  came  first. 

Q.  What  time — he  caune  during  the  day  again  ? 

A.  Yes,  sir;  he  came  there  about  four  times  between  8 
o'clock  that  morning  and  10. 

Q.  Was  any  one  with  him? 

A.  No,  sir. 

Q.  Who  was  with  you  at  these  times  on  the  28th  day  of 
December  that  he  came  there? 
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A.  There  weren't  any  one  in  the  room  widi  me  bat  mj 
children,  bat  Mr.  Smith  was  there  in  the  store  bnilding. 

Q.  Was  any  one  in  the  kitchen  with  70a? 

A.  No,  sir.    ♦    ♦    ♦ 

Q.  What  did  Mr.  Skinner  do  and  saj  to  yon  when  he 
came  there  first  in  the  morning  ? 

A.  Well,  he  came  that  morning  and  spoke  and  said 
''Gk)od  morning ''  to  me;  then  he  sat  down  by  the  stove 
and  he  asked  me  when  we  were  going  away  (we  wete  talk- 
ing aboat  leaving) ;  I  said  I  didn't  know  when  we  were 
going,  and  then  be  began  to  inquire  aboat  a  letter  that  we 
had  got  on  the  Monday  before ;  and  he  asked  me  what  it 
was  and  who  wrote  the  letter ;  I  told  him  I  didn't  know; 
and  he  wanted  to  know  what  was  in  the  lett^;  I  said  I 
didn't  know,  and  I  would  tell  him  what  was  in  the  letter; 
and  he  wanted  to  know  what  he  was  going  to  do  about  it; 
I  said  he  wasn't  going  to  do  nothing;  he  says  *^Is  he  go- 
ing to  leave  you?" 

Q.  Who  did  he  refer  to  when  he  asked  yoa  what  he  was 
going  to  do  about  it? 

A.  He  wanted  to  know  what  Mr.  Sogers  was  going  to 
do  about  it — what  he  was  going  to  do  about  the  letter; 
that  was  the  matter. 

Q.  Go  on  and  state  what  was  said. 

A.  He  says,  "Is he  going  to  leave  you?"  Said  I,  "No," 
He  says,  "  Won't  you  go  with  me  ?"  I  says,  ^'  No,  I  would 

not" 

Q.  Mrs.  Rogers,  I  wish  yoa  to  narrate  now  what  took 
place — what  Mr.  Skinner  said  to  you  when  he  first  came 
in  there  in  the  morning  of  the  28th  day  of  December? 

A.  When  he  asked  me  to  go  with  him  I  said,  '^No,  I 
would  not;  I  have  a  man  of  my  own;  I  told  him  to  leave, 
and  he  went  home,  and  he  was  not  gone  home  but  a  few 
minutes  until  he  came  back  in  the  storeroom.  I  was  in 
there  sewing,  and  he  wanted  to  know  where  Will  was — ^if 
he  had  come  back.     Says  I,  ^^No;  he  is  not  home  yet." 
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I  sam  '^  I  want  yon  to  leave  meJ'  He  made  no  reply  bat 
just  stood  there.  Then  he  turned  around  and  went  out 
and  got  on  his  pony.  I  went  in  the  kitchen  to  work  again* 
He  rode  around  to  the  kitchen  door,  I  had  the  door  open; 
he  rode  up  to  the  door  and  he  says  to  me,  '^  When  will 
Bogers  want  that  table?''  I  knew  what  he  wanted;  I 
turned  around  and  left  him  standing  there,  and  he  rode 
away  and  I  didn't  see  him  any  more  until  dinner.    *     *    * 

Q.  Now,  when  did  you  see  the  defendant  again  that  day, 
on  the  28th  day  of  December? 

A.  I  saw  him  go  over  the  hills  and  he  was  gone  about 
two  hours  and  a  half  or  three  hours  and  then  he  came  back 
at  about  half  past  three — -just  about  that  time — as  near  as 
I  can  tell;  he  rode  up  to  Mr.  Towles's  store  and  tied  his 
pony  to  the  hitching  post,  and  got  off  and  came  over  to 
our  place. 

Q.  Where  was  you  at  that  time,  when  he  came  over  the 
last  time? 

A.  I  was  in  the  kitchen. 

Q.  Did  he  come  to  your  door? 

A.  Yes,  sir ;  he  did. 

Q.  Tell  what  he  said  to  you  this  time. 

A.  And  he  came  into  the  store  first  and  got  some  medi- 
cine, and  then  he  came  from  the  storeroom  into  the  kitchen ; 
as  he  came  in  he  closed  the  door  after  him,  and  as  soon  as 
I  could  get  to  the  door  I  opened  the  door,  and  I  told  him 
if  he  would  please  just  leave  the  door  open,  and  then  he 
flew  back  and  says,  '^  Can't  I  talk  to  you  with  the  kitchen 

door  shut?" 

« 

Q.  State  briefly  what  was  said  there. 

A.  Then  he  came  up  to  me  and  wanted  to  have  inter- 
course with  me,  and  I  told  him  "  No." 

Q.  Now,  Mrs.  Rogers,  give  the  exact  words  that  Mr. 
Skinner  used  to  you  at  that  time;  just  what  he  said. 

A.  Well,  he  says,  "  Won't  you  let  me  have  it?"     Said 
I,  "  No,  I  will  not" 
52 
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Q.  When  he  said  this,  where  did  he  stand  firom  jou  ; 
how  far  ? 

A.  He  stood  jnst  in  front  of  me,  just  as  dose  as  he 
could  possibly  get 

Q.  Explain  what  he  did  to  you. 

A.  When  I  told  him  "  No/'  he  took  hold  of  my  arms  and 
foroed  me  against  the  wall  and  said  he  must  have  it.  I 
told  him  "  No."  Said  I,  "  If  you  don't  let  loose  of  me 
I'll  hollow."  He  says,  "  If  you  do,  we'll  both  die  right 
here  together."  He  shoved  his  hand  back  where  I  seen  a 
revolver  sticking  out  of  his  pocket.  He  said,  '^  Besides, 
if  you  tell  it,  he'll  die  too."     He  meant  Mr.  Rogers* 

Q.  Just  go  on  and  state  what  took  place. 

A.  He  says,  '^  If  he  opens  his  head  to  me  I'll  drop  him 
before  he  has  a  chance  to  do  anything  at  all." 

Q.  Did  he  say  anything  about  officers? 

A.  Yes,  sir. 

Q.  What  did  he  say  ? 

A.  He  says,  besides,  ''The  officers  can  never  take  me." 
He  says,  ''  I  have  already  killed  three  in  my  time  and  I  am 
good  for  that  many  more."  And  when  I  told  him  I  would 
hollow,  he  says,  '*If  you  do  and  they  come  out  here  I'll 
shoot  them  down." 

Q.  Qo  on  and  state  what  he  then  did  and  what  you  did. 

A.  TTeK,  when  I  told  him  I  wovM  hollow  if  he  didnH  let 
loose  of  me,  he  let  loose  of  me  tiien,  and  I  had  been  iron- 
ing, and  I  picked  up  the  clothes  and  ran  out  of  there  and 
went  around  the  house  and  ran  into  the  wareroom  and 
staid  there  until  I  thought  he  would  be  gone;  then  I  went 
into  the  store  building ;  he  had  gone ;  I  told  Mr.  Smith 
what  had  happened  and  he  said,  ''Yes,"  he  had  heard  it; 
and  he  had  gone  home  then.  He  hadn't .  been  home  but 
just  a  few  minutes,  when  he  came  carrying  some  things  over 
that  he  had  borrowed  of  us.  He  comes  to  the  door  and  I 
didn't  want  to  go  to  the  door ;  he  asked  me  to  make  up ; 
I  told  him  "No,  I  didn't  want  to,"  but  I  went  to  the  door 
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and  he  paid  me  for  a  jar  that  he  had  broken  and  worn  out ; 
then  he  went  home  again,  and  I  was  in  the  kitchen  work- 
ing and  he  oame  into  the  store  again,  and  he  came  to  mj 
door  and  wanted  me  not  to  say  anything  about  this;  he 
says, ''  Let  us  make  up  friends  and  not  make  any  trouble.'' 

Q.  Has  the  defendant  made  any  attempts  to  assault  you 
prior  to  the  28th  day  of  December,  1888  ? 

A.  He  did. 

Q.  When  was  that  ? 

A.  It  was  about  four  or  six  weeks  before  this. 

Q.  Now  just  state  the  circumstances  of  that  assault^ 
where  he  was  and  so  on. 

A.  Well,  it  was  in  the  same  place.  I  was  in  the  kitchen 
at  work  and  he  came  in  and  said  he  wanted  to  talk  to  me ; 
as  we  had  always  been  friendly  before ;  he  talked  a  little 
while  and  then  he  made  his  proposals  to  me  what  he  had 
come  for. 

Q.  What  did  he  say  ? 

A.  He  said  he  wanted  me  to  let  him  have  ^'one'';  that 
is  just  the  words  he  used. 

Q.  What  did  you  tell  him? 

A.  I  told  him  "  No,  I  would  not'' 

Q.  What  did  he  do  ? 

A.  I  told  him  I  would  die  right  there  before  I  would 
do  such  a  thing  as  that.  I  said  I  would  tell  his  wife;  and 
he  says,  "  Why  you  can't  make  her  believe  it  if  you  do 
tell  it  to  her."  He  says,  ^^  I  can  make  her  believe  any« 
thing." 

Q.  Was  there  anything  else  said  or  done  about  the  mat- 
ter at  that  time  ? 

A.  Yes,  sir ;  and  he  again  asked  me,  and  I  told  him 
^^  No,"  and  he  took  hold  of  me  at  that  time  and  tried  to 
coax  me  to;  I  told  him,  '^  I  would  not,  that  I  would  die 
right  there;"  I  told  him  to  go;  when  he  made  the  threats 
I  told  him  if  he  didn't  go  I  would  call  for  help;  there  were 
some  young  men  on  the  front  steps  talking ;  I  told  him  I 
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would  call  these  young  men  in  if  he  didn't  go  ;  he  said  if 
I  did  he  would  drop  them  right  in  the  floor.      *     *     * 

Q.  Now,  then,  the  last  time  you  have  just  spoken  of, 
when  did  that  occur  ? 

A.  It  was  about  the  15th  of  November. 

Q.  About  what  time  in  the  day  ? 

A.  It  was  in  the  morning,  about  10  o'clock. 

Cross-examination : 

Q.  What  prevented  him  on  the  15th  day  of  November 
in  succeeding  when  he  asked  you  about  it?  What  pre- 
vented him  from  overpowering  you? 

A.  I  told  him  if  be  didn't  leave  I  was  going  to  call 
these  young  men  in. 

Q.  Tou  think  it  was  that  that  prevented  him  from  sucs 
ceeding? 

A.  Yes,  sir ;  I  do. 

Q.  Did  he  attempt  to  disturb  your  clothes  in  any  way  ? 

A.  No  more  than  taking  hold  of  me. 

The  prosecutrix  testified  further  on  cross-examination 
that  she  was  twenty-four  years  old  at  that  time ;  that  Mr. 
Smith  and  two  other  men  were  in  the  storeroom  at  the 
time  of  the  occurrence  on  December  28  ;  that  the  defend- 
ant did  not  attempt  to  disturb  her  clothing ;  that  when  she 
told  the  defendant  if  he  did  not  let  go  of  her  she  would 
halloo,  he  let  loose ;  tliat  the  prosecutrix  had  never  told 
her  husband  or  any  one  else  of  the  first  allied  assault 
until  after  December  28 ;  that  on  a  Sunday  in  December, 
after  the  first  and  prior  to  the  last  allied  assault,  the  pros- 
ecutrix and  her  husband  went  home  with  the  defendant 
and  his  wife,  took  dinner,  and  spent  part  of  the  day  with 
them,  and  that  the  defendant  stopped  over  night  at  the 
prosecutrix's  on  the  27th  day  of  November,  a  few  days 
after  the  first  alleged  assault 

J.  F.  Smith  testified  that  the  defendant  went  into  the 
room  of  the  prosecutrix  through  the  store  on  December 
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28 ;  that  he  heard  some  noise  and  some  talking,  which  was 
not  very  loud. 

We  have  given  substantially  all  the  testimony  contained 
in  the  bill  of  exceptions  in  regard  to  the  assault.  Is  it 
sufficient  to  support  the  verdict?    We  think  not. 

In  the  case  of  Ourrison  v.  People,  6  Keb.,  274,  it 
was  held  that  '^  To  constitute  an  assault  with  intent  to 
commit  a  rape  there  must  have  been  an  intent  to  commit 
a  rape,  and  that  intent  must  have  been  manifested  by  an 
assault  for  that  purpose  upon  the  person  intended  to  be 
ravished.  Both  of  these  ingredients  are  necessary  to  con- 
stitute the  offense/'  It  was  undoubtedly  the  defendant's 
desire  to  have  sexual  intercourse  with  the  prosecutrix.  The 
evidence  fails  to  show  that  he  intended  to  compel  her  to 
submit  to  his  desires  by  force,  but  the  entire  circumstances 
established  that  he  expected  to  accomplish  his  purpose  by 
procuring  her  consent,  and  failing  in  that  he  desisted.  The 
place  and  time  of  day  when  the  act  was  committed,  the 
previous  acts  of  the  parties,  the  fact  that  her  clothes  were 
not  disturbed,  that  there  was  no  indication  of  violence  on 
her  person,  and  that  the  defendant  ceased  urging  his  solici- 
tations when  the  prosecutrix  threatened  to  make  an  out- 
cry, indicate  that  the  defendant  did  not  intend  to  commit  a 
rape.  He  must  have  intended  to  use  whatever  force  was 
necessary  to  overcome  her' resistance  and  compel  her  to 
submit  to  his  passions,  to  make  out  the  crime  of  an  assault 
with  intent  to  commit  rape. 

The  evidence  fails  to  sustain  the  verdict 

The  judgment  of  the  district  court  is  leversed  and  the 
cause  remanded  for  a  new  trial. 

BeVEBSED  AKD  BEMAKDED. 

The  other  judges  concur. 
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Lewis  Ley  v.  Hanb  H.  Milleb. 

[Filed  Fkbbuabt  36, 1890.] 

PlBTtiea:  Dakagbs:  Contract  to  Pay  Anotheb*8  Debt.  H. 
H.  H.  being  holden  for  the  debts  of  the  lAte  firm  of  M.  &  If., 
for  which  he  held  a  chattel  mortgage  upon  the  property  of  C.  F. 
M.,  L.  L.  entered  into  an  agreement  with  H.  H.  M.  that,  on  cod- 
aideration  that  he  %onId  raleaae  the  aaid  chattel  mortgage,  he 
wonld  asBnme  and  pay  off  the  indebtedneas  of  said  firm,  whidi 
said  indebtedness  indnded  the  debt  of  one  G.  R.  The  chattel 
mortgage  hating  been  released,  L.  L.  failed  to  pay  the  debt  of 
0.  B.  In  an  action  biooght  by  H.  H.  M.  against  L.  L.,  on  said 
agreement,  Ae/d,  that  the  contract  having  been  made  with  H.  H. 
M.  for  the  benefit  of  C.  B.,  the  action  oonld  be  maintained  in 
the  name  of  H.  H.  M.,  and  that  the  measure  of  damages  was 
the  amonnt  of  said  debt  of  G.  B.  remaining  unpaid. 

Erbob  to  the  district  oourt  for  MadiBon  oounty.  Tried 
below  before  Powers,  J. 

JET.  C  Brome,  for  plaintiff  in  error. 

D.  A,  Holmea,  conJb*a* 

Cobb,  Ch.  J. 

The  plaintiff  below  brought  his  action  in  the  district  oonrt 
alleging  that  in  December,  1885,  Charles  F.  Maeller  and 
himself  were  doing  business  in  Norfolk,  in  Madison  county, 
under  the  partnership  firm  of  Mueller  &  Miller,  which 
had  then  terminated,  the  partner  continuing  to  cany  on 
the  business  and  assuming  all  the  liabilities  of  the  late 
partnership;  that  for  the  purpose  of  securing  the  plaintiff 
against  such  partnership  liabilities  Mueller  executed  a  chat- 
tel mortgage  covering  certain  horses,  wagon,  cattle,  and 
other  property  sufficient  to  secure  the  plaintiff;  that  on 
January  6, 1886,  Mueller  having  failed  to  comply  with  the 
conditions  of  the  mortgage,  and  pay  certain  firm  liabilities. 
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the  plaintifif  took  possession  of  the  property  in  order  to 
sell  the  same  and  satisfy  the  indebtedness ;  that  on  the  same 
day  the  defendant^  to  procure  the  release  of  the  property, 
entered  into  the  following  stipulation  : 

'' Agreement  made  and  entered  into  by  and  between  Hans 
H.  Miller  and  Lewis  Ley,  witnesseth :  That  whereas  said 
first  party  is  holden  for  the  debts  of  the  firm  of  Mueller 
&  Miller,  lately  doing  business  in  Norfolk,  Neb.,  and 
whereas  said  party  now  has  a  chattel  mortgage  against 
Charles  F.  Mueller  to  secure  him,  the  said  first  party,  for 
the  payment  of  said  indebtedness :  Now,  therefore,  said 
first  party,  in  consideration  of  one  dollar,  and  upon  further 
consideration  that  the  said  secured  party  will  assume  and 
pay  off  the  indebtedness  of  said  firm : 

"To  the  Chicago  Lumber  Co.,  of  about $20  00 

"To  C.  Shenberg  &  Co.,  of  about 57  00 

"To  Prescott,  of  Sioux  City,  of  about 21  00 

"To  C.  Rudat,  of  about 150  00 

"It  being  understood  that  the  claims  of  the  above  par- 
ties are  to  be  paid  in  full  by  said  second  party,  hereby 
agrees  to  release  a  certain  chattel  mortgage  given  to  him  by 
said  Charles  F.  Mueller  and  to  deliver  up  possession  to 
him  of  certain  personal  property  taken  thereunder. 

"Dated  Jan.  6th,  1886.  Lewis  Ley.'' 

That  by  reason  of  the  agreement  the  plaintiff  released 
the  mortgage  and  restored  the  property  to  the  defendant; 
that  at  that  time  among  other  liabilities  of  the  late  firm 
was  a  balance  of  $125  on  two  promissory  notes  in  favor 
of  Charles  Rudat,  which  the  defendant  had  neglected,  and 
still  refuses,  to  pay;  that  on  April  16, 1886,  Rudat  recov- 
evered  judgment  against  Miller  for  $166.43  on  said  notes, 
before  A.  Sattler,  Esq.,  a  justice  of  the  peace  of  said 
oounty,  which  is  wholly  unsatisfied,  and  which  the  defend* 
ant  refused  to  pay — ^praying  judgment  on  these  premises 
against  the  defendant  for  $199. 
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The  defendant  answered,  admitting  the  stipulation  set 
forth,  but  denying  that  the  plaintiff  had  a  beneficial  inter- 
est therein,  and  averring  that  he  was  not  the  real  party  in 
interest  in  this  suit,  but  that  Budat  was  the  beneficiary  of 
said  agreement;  that  the  plaintiff  now  is,  and  since  the 
execution  of  the  agreement  has  at  all  times  been,  wholly 
insolvent;  and  further  setting  up  a  payment  to  Budat  of 
$76  on  his  daim,  and  a  tender  of  the  balance  due  him,  and 
of  his  refusal  to  receive  it 

Upon  these  issues  there  was  a  trial  to  the  court  without 
a  jury,  and  judgment  for  the  plaintiff  for  $186.20. 

The  defendant's  motion  for  a  new  trial  was  overruled, 
and  exceptions  being  taken,  he  filed  his  petition  in  error  in 
this  court 

The  first  question  presented  in  the  brief  of  counsel  arises 
upon  the  proposition  that  there  being  no  reply  in  the  plead- 
ings, the  matter  set  up  in  the  answer  must  be  taken  as  true.- 

There  was  a  suggestion  of  a  diminution  of  the  record 
filed  in  this  court  by  defendant  in  error,  and  a  motion  for 
leave  to  supply  the  record  of  the  filing  of  a  reply.  This 
motion  was  supported  by  an  affidavit  of  counsel  for  de- 
fendant in  error  and  resisted  by  a  counter-affidavit  of  coun- 
sel for  plaintiff  in  error.  It  does  not  appear  by  the  court 
records  that  any  ruling  was  made  on  this  motion ;  but  there 
appears  in  the  record  a  certificate  from  the  district  judge 
that  upon  the  trial  of  the  cause  in  the  district  court  the  new 
matter  set  up  in  the  answer  was  treated  as  denied  by  a 
reply.  It  is  quite  doubtful  what,  if  any,  weight  can  be 
given  to  this  certificate.  It  is  not  an  amendment  of  the 
record  proper,  as  that  could  only  be  made  by  the  clerk  of 
the  district  court ;  nor  can  it  be  treated  as  a  supplement  to 
the  bill  of  exceptions.  But  upon  an  examination  it  is 
doubted  that  any  new  matter  was  set  up  requiring  a  reply. 
The  allegation  that  the  plaintiff  is  not,  or  that  Charles 
Dudat  is  the  real  party  plaintiff  in  interest,  is  not  a  ques- 
tion of  fact  but  one  of  law,  arising  upon  the  petition  and 
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answer.  Althongh  the  allegation  that  the  plaintiff  was 
insolvent  seeks  to  raise  a  question  of  fact,  such  fact  was 
not  relevant  The  allegations  of  payment  and  tender  to 
Charles  Dudat  were  not  relevant,  unless  considered  in  con- 
nection with  an  application  on  the  part  of  the  defendant, 
or  the  said  Dudat,  that  he  be  made  a  party  in  the  case  either 
by  intervention  or  otherwise.  It  is  believed  that  the  rights 
of  the  parties  can  be  ascertained  from  the  record  as  it  now 
stands,  and  a  fair  measure  of  justice  awarded  them  without 
the  application  of  technical  rules. 

But,  in  the  first  place,  I  will  say  in  reply  to  the  posi- 
tion of  plaintiff  in  error,  as  taken  in  the  brief,  as  well  as  in 
his  answer  in  the  court  below,  that  the  plaintiff  canno^ 
maintain  his  action  because  he  is  not  the  real  party  in  inter- 
est It  is  true  the  statute  provides,  in  section  29  of  the 
Code,  that  '*  every  action  must  be  prosecuted  in  fhe  name  of 
the  real  party  in  interest,''  but  said  section  also  contains 
the  following,  '^  except  as  otherwise  provided  in  section  32.'' 
Section  32  provides  as  follows:  '^A  person  with  whom,  or 
in  whose  name  a  contract  is  made  for  the  benefit  of  an- 
other, *  ♦  *  iQuy  bring  an  action  without  joining 
with  him  the  person  for  whose  benefit  it  is  prosecuted." 
This  provision  of  the  Code  is  believed  to  be  entirely  appli- 
cable to  and  conclusive  of  the  point  raised.  Moreover, 
such  is  believed  to  have  been  the  law  before  the  adoption 
of  the  Code,  and  it  is  so  held  in  many  states  without  refer- 
ence to  special  statutory  provisions.  (See  cases  cited  by 
counsel  for  defendant  in  error;  also,  Carter  v,  Adamson,  21 
Ark.,  287,  and  cases  cited  in  that  opinion.) 

The  case  of  Wilson  v.  StilweU,  9  Oh.  St.,  467,  is  quite  in 
point  In  that  case,  Stillwell  and  one  Tooker  were  carry- 
ing on  a  partnership  business,  and  were  owing  certain 
debts;  Stilwell  retired  from  the  firm  and  Tooker,  with  Wil- 
son as  his  surety,  entered  into  a  bond  with  him  conditioned 
for  the  faithful  payment  of  the  debts  of  the  firm.  Tooker 
fiiiled  to  pay  all  the  debts  of  the  firm,  but  certain  of  them 
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were  left  anpaid,  and  for  which  Stilwell  sued  Tooker  and 
Wilson  on  the  bond.  He  also  made  the  creditors,  whose 
claims  remained  unpaid,  defendants.  Tooker  made  defiiult, 
bnt  Wilson  answered,  and  judgment  being  rendered  against 
him  in  the  superior  court  of  Cincinnati,  he  took  error  to  the 
supreme  court  In  the  opinion  the  court  held,  that  the 
phrase  '' settle  up  and  liquidate"  in  the  condition  of  the 
bond,  taken  in  connection  with  the  aooompanjing  recital, 
is  equivalent  to  the  word  pay,  and  imposes  the  obligation 
to  pay  all  the  debts  of  the  late  firm  of  J.  M.  Tooker  <&  Co., 
and  is  readily  distinguishable  from  an  obligation  to  indon- 
nifj  against  a  liability.  That  while  it  is  settled  ^'that  if 
there  be  a  contract  to  indemnify,  simply  and  nothing  more, 
then  damage  must  be  shown  before  the  party  indemnified 
is  entitled  to  recover;  but  if  there  be  an  affirmative  con- 
tract to  do  a  certain  act,  or  to  pay  a  certain  sum  or  sums 
of  money,  then  it  is  no  defense  to  say  that  the  plaintiff  has 
not  been  damiiified ;  and  that  the  measure  of  damages,  in 
such  case,  is  the  amount  agreed  to  be  paid,"  etc  In  that 
case  the  unpaid  creditors  of  J.  M.  Tooker  A  Co.,  having 
been  made  parties,  and  having  answered,  the  penalty  of  the 
bond  was  directed  to  be  paid  directly  to  them,  to  the  extent 
of  their  claims.  And  in  this  case,  had  Rudat  been  made  a 
party,  or  had  he  intervened,  the  recovery  would  have  been 
by  him  directly,  and  doubtless  upon  an  application  in  the 
district  court,  with  a  showing  that  he  is  still  the  owner  and 
holder  of  the  claim  against  Miller,  the  judgment  will  be 
directed  to  be  paid  to  him. 

The  judgment  of  the  district  court  is  affirmed. 


Judgment  affibmsd. 


The  other  judges  concur. 
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Vaclav  Bbusa  et  al.  v.  Sandwich  Manufacturing 

Company. 

[FiLBD  FXBBUABT  25,  1890.] 

Ctontimianoe :  Aobebmsnt:  Dismissal:  Mistakb.  On  »  oon- 
tingent  and  alternative  agreement  between  attorneys  of  record 
to  an  action  pending  in  a  oonnty  oonrt,  for  the  continaance  of 
the  cause  for  trial  to  a  day  certain,  by  which  the  plaintiffs'  at- 
torneys were  misled  as  to  the  consent  and  fact  of  postponement 
of  the  trifil,  which  was  called  in  their  absence  and  dismissed, 
and  a  motion  to  reinstate  the  case  npon  affidavits  of  the  facts, 
and  of  merits,  overruled,  and  which  was  subsequently  reversed 
on  error  in  the  district  court,  hddj  that  the  evidence  presented  to 
the  county  court  was  sufficient  to  sustain  the  last  judgment 

Error  to  the  district  ooart  for  Saline  county.  Tried 
below  before  Morris,  J. 

Abbott  &  Abbott,  for  plaintifis  in  error : 

A  party  may  not  willfully  abandon  his  case,  and^  after 
dismissal  in  consequence  thereof,  have  it  reinstated  on  mo- 
tion. Defendant  in  error's  attorneys  had  ample  notice  that 
the  trial  would  be  pushed,  but  refused  to  go  near,  and  are 
thus  guilty  of  laches.  {TreiUler  v.  Hcdligan,  86  111.,  39; 
Swits  V.  Carver,  20  Id.,  678 ;  Nispel  v.  Wolff,  74  Id.,  303.) 
Negligence  of  the  attorney  within  the  scope  of  his  powers 
is  that  of  the  client.  {Stem  v.  Stravsberger,  71  111.,  413 ; 
Yates  V.  Monroe,  13  Id.,  212.)  In  VoUand  v.  WUoox,  17 
Neb.,  46,  defendant  was  not  guilty  of  laches. 

Dawes  A  Foss,  contra: 

The  affidavits  show  that  there  was  a  full  understanding 
in  regard  to  the  trial,  and  as  the  judgment  was  rendered  by 
mistake  it  was  properly  reopened.  {Smith  v.  Pinney,  2  Neb., 
139;  McCann  v.  McLennan,  3  Id.,  25;  Wise  v.  Frey,  9 
Id.,  220;  Hansen  v.  Bergquist,  Id.,  277;  Volland  v.  Wil- 
cox, 17  Id.,  46;  Code,  602;  Freeman,  Judgments,  100.) 
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Cobb,  Ch.  J. 

This  proceeding  is  brought  from  the  district  court  of 
Saline  county  on  error. 

In  August,  1888,  the  Sandwich  Manufacturing  Com- 
pany brought  suit  against  the  plaintiffs  in  error  in  the 
county  court  on  an  alleged  contract  of  sale  of  a  harvester. 
The  defendants  answered,  and  the  cause  was  continued,  by 
agreement,  from  month  to  month,  to  the  February  term, 
1889.  On  Monday,  February  6,  the  first  day  of  the  term, 
the  defendants  appeared  for  trial.  The  court  lield  that^  it 
being  the  first  day  of  the  term,  it  could  not  enter  upon  the 
trial  in  the  absence  of  either  party,  but  set  the  cause  for 
hearing  on  the  next  day,  February  7,  at  10  o'clock  A.  M. 
In  the  meantime,  as  appears  from  the  bill  of  exceptions, 
conferences  were  had  by  the  attorneys  of  both  parties  in  an 
attempt  to  agree  upon  a  continuance.  The  plaintiffs'  at- 
torneys not  appearing  on  the  day  set  for  trial,  on  motion  of 
defendant's  attorneys  the  cause  was  dismissed  for  want  of 
prosecution.  On  February  9,  following,  the  plaintiffs'  at- 
torneys moved  to  vacate  the  order  of  dismissal  and  set  the 
case  for  trial,  for  the  reason  that  the  order  was  procured 
and  rendered  through  mistake  and  misunderstanding  of 
the  attorneys  and  from  unavoidable  casualty,  as  shown  by 
affidavits  presented  and  filed.  Notice  of  this  motion  hav- 
ing been  duly  given  to  the  defendants'  attorneys,  by  agree- 
ment the  hearing  was  continued  to  February  18,  following, 
and  was  then  heard  and  considered  on  the  affidavits  of 
James  W,  Dawes  and  Fayette  I.  Foss,  attorneys  for  plaint, 
iff,  in  support  of  the  motion,  and  of  £.  S.  Abbott,  attorney 
for  defendants,  and  Hugh  McCarger,  canira,  upon  which 
the  motion  was  overruled,  and  the  proceedings  taken  by 
stipulation  to  the  district  court  on  error. 

On  the  hearing  in  the  district  court,  March  22,  1889,  it 
was  found  there  was  error  in  the  court  below  in  refusing 
to  vacate  the  order  of  dismissal,  and  the  judgment  therein 
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was  set  aside  and  reversed  and  the  cause  was  remanded  for 
further  prooeedings,  on  the  plaintiff's  paying-all  costs  of  the 
term  at  which  the  judgment  of  dismissal  was  entered ;  to 
which  the  defendants  excepted  on  the  record,  and  filed  their 
petition  in  error  in  this  court. 

From  the  affidavit  of  F.  I.  Foss,  Esq.,  it  appears  that^ 
although  the  junior  of  his  law  firm,  he  had  the  full  charge 
of  the  conduct  and  prosecution  of  the  cause  in  the  county 
court,  which  was  for  trial  Monday,  February  4, 1889;  that 
on  the  preceding  Saturday,  "  knowing  that  he  had  to  go 
away,  and  be  absent,  on  Monday,  in  the  western  part  of  the 
state,''  he  went  to  the  office  of  Abbott  &  Abbott,  defend- 
ants' attorneys,  and  requested  a  continuance  until  the  first 
Monday  of  March,  which  they  agreed  to,  and  said  they 
would  see  their  clients  and  notify  them ;  that  in  the  even- 
ing E.  S.  Abbott  informed  affiant  that  defendants  did  not 
consent  to  put  off  the  trial,  and  that  it  would  have  to  be 
tried  on  Monday  ;  that  affiant  notified  E.  S.  Abbott  that  it 
was  absolutely  necessary  for  him  to  go  west,  to  be  gone  till 
the  last  of  the  following  week,  and  made  him  the  proposi- 
tion that,  in  consideration  of  his  agreement  to  the  adjourn- 
ment, he  could  have  it  set  for  trial  either  Saturday,  Febru- 
ary 9,  or  Monday,  February  11,  as  suited  him  best;  that 
if  he  desired,  he  could  use  the  stenographer  and  typewriter 
employed  in  affiant's  office  to  take  the  testimony  of  his  wit- 
nesses, and  he  then  agreed  to  bring  the  witnesses,  whom  he 
alleged  were  going  away,  into  affiant's  office  for  that  pur- 
pose on  Monday  following,  and  that  such  testimony  should 
be  admitted  in  the  defense  without  objection,  and  upon  that 
understanding  and  agreement,  that  the  case  was  to  be  con- 
tinued as  stated,  and  the  testimony  to  be  taken  as  stated, 
affiant  notified  E.  S.  Abbott  that  he  should  leave  the  next 
day  for  the  west,  and  did  leave,  and  returned  on  Thursday, 
February  7,  and  found  that  defendants'  attorneys  had  gone 
to  Wilber  and  had  the  case  dismissed  and  judgment  ren- 
dered against  his  client  for  costs. 
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The  affidavit  of  James  W.  Dawes,  ^sq.^  in  all  material 
matters  is  corroborative  of  that  of  his  law  partner  FoeSy 
and  farther  sets  up  that  the  sole  reason  why  he  was  not 
present  in  court  and  prepared  for  trial  was  his  dependence 
on  the  agreement  stated  for  the  adjournment  of  the  trial. 

On  behalf  of  defendants  there  was  considered  the  affi- 
davit of  E.  S.  Abbott,  Esq.,  attorney  for  defendants,  who 
had  charge  of  the  defense,  statiug  that  Mr.  Foss  came  to 
his  office  and  asked  that  the  cause  be  continued,  and  was 
told  in  reply  that  affiant  thought  that  the  witnesses  for  the 
defense  were  about  to  leave  the  country  and  that  the  suit 
could  not,  for  that  reason,  be  continued,  but  that  lie  would 
find  defendants  and  agree  to  a  continuance,  if  possible,  and 
would  let  him  know;  to  which  Foss  replied  ''Then  it  will 
be  all  right  if  I  do  not  hear  from  you?''  and  affiant  an- 
swered ''Yes.''  Affiant  found  defendants,  who  refused  to 
consent  because  witnesses  were  then  prepared  to  go  a¥ray 
and  were  waiting  for  that  trial  the  next  Monday.  AfBant 
sent  a  note  to  Foss  stating  the  reasons  why  the  case  could 
not  be  continued.  Soon  afler  he  received  a  note  from  Fobs 
stating  in  substance  that  it  must  be  done,  as  it  was  of  im- 
portance to  him  that  it  should  be  so;  to' which  affiant  re- 
plied as  before,  that  the  suit  must  go  on,  and  supposed  that 
the  end  of  the  matter.  About  sunset  affiant  met  Foes,  who 
insisted  that  the  trial  must,  in  some  way,  be  continued,  and 
on  affiant's  going  to  his  office  to  arrange  it  Affiant  went 
and  stated  the  reasons  again.  Then  it  was  urged  that  de- 
fendants' witnesses  should  come  to  Dawes  &  Foss'  office 
and  their  testimony  taken  as  stated  in  their  affidavits.  To 
this  affiant  objected,  but  finally  consented  if  the  witnesses 
could  be  had,  and  again  found  defendants  and  insisted  on 
that  course  and  advised  them  to  get  the  witnesses  to  come 
around ;  to  which  they  replied  that  they  could  not  say  that 
night  whether,  or  not,  they  could  be  had,  but  would  let 
affiant  know  the  next  (Sunday)  morning,  as  it  was  then 
dark.     On  the  next  forenoon  they  said  they  could  not  find 
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the  witnesses  the  night  before ;  that  thej  were  twelve  miles 
distant,  and  would  meet  them  in  Wither  the  next  Monday, 
for  the  trial,  and  go  thenoe  on  their  journey.  Affiant  had 
met  Hugh  MacCarger  (the  agent  of  plaintiff)  in  the  barber 
shop  on  Saturday  night,  and  told  him  the  question  of  con- 
tinuance was  to  be  determine  the  next  morning,  and  at 
about  noon  on  Sunday  found  MacCarger  and  told  him  the 
situation  of  affairs,  and  that  the  suit  must  go  on.  On 
Monday,  between  8  and  9  A.  M.,  MacCarger  stopped  at 
affiant's  office,  on  his  way  to  Dawes  &  Foss'  office,  and 
said  he  was  going  to  take  Gov.  Dawes  down  to  Wilber, 
and  that  affiant  could  ride  with  them,  to  which  affiant  as- 
sented. MacCarger  shortly  came  back  and  reported  that 
Dawes  said  the  suit  was  continued  and  positively  refused 
to  take  any  action  in  the  matter. 

Hugh  MacCarger's  affidavit  corroborates  that  of  Abbott, 
and  states  that  after  being  informed  at  noon,  on  Sunday, 
that  the  trial  must  go  on,  he  met  Fobs  between  2  and  8  P. 
M.  at  the  outgoing  train  and  informed  him  what  Abbott 
had  said  about  the  case;  that  Foss  sent  word  by  his. clerk 
to  his  partner.  Gov.  Dawes,  that  he  must  attend  to  the  case. 
Affiant  further  informed  Mr.  Dawes  on  Monday  that  the 
trial  must  go  on. 

Upon  this  evidence  the  county  court  denied  the  motion 
to  vacate  the  order  of  dismissal,  and  to  set  the  cause  for 
trial ;  and  upon  this  testimony  the  district  court  reversed 
the  judgment  of  the  court  below,  on  error,  and  remanded 
the  cause  to  that  court  for  trial. 

There  is  no  great  conflict  in  the  evidence  as  to  the  agree- 
ment and  misunderstanding  incident  to  the  preparation  of 
the  cause  for  trial  by  the  attorneys  of  record.  And  yet  we 
were  all  of  the  opinion,  in  consultation,  that  there  was 
sufficient  evidence  that  the  member  of  the  firm  of  plaintiff's 
attorneys  who  had  been  charged  with  the  sole  management 
of  the  plaintifis'  case  had  relied  upon  the  indefinite  prom- 
ises of  the  defendant's  attorney  that  the  cause  should  be 
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oontinued  on  agreemeoty  and  had  reason  to  believe  that 
such  agreement  would  be  carried  out  until  the  moment  of 
his  departure  on  the  outgoing  train  of  Sunday  afternoon ; 
and  that  it  was  through  a  misunderstanding  between  him 
and  his  partner  (for  which  the  defendants'  attorneys  were 
in  no  sense  responsible)  tha];  there  was  no  appearance  on 
the  part  of  plainti£P  to  defend  against  the  motion  for  dis- 
missal in  the  county  court,  on  a  meritorious  cause  of  action, 
that  the  plaintiff  was  deprived  of  a  trial;  and  it  appeared 
that  there  was  sufficient  in  the  evidence  as  to  the  circum- 
stances misleading  the  attorneys  of  the  parties  to  sustain 
the  judgment  and  order  of  the  district  court  in  directing  a 
new  trial. 
The  judgment  of  the  district  court  is  affirmed. 

Judgment  apfibmbd. 
The  other  judges  concur. 


William  C.  Braithwaitb  v.  Statb. 

[FiLBD  FjraBUABT  25, 180a] 

1.  Larceny :  Evidengs.  Where  property  is  stolen  fiom  a  eorpo- 
ratioD  it  is  oiineoeasary  on  the  trial  of  the  thief  to  introdnoe  the 
articles  of  association  or  charter  of  the  corporation.  It  la  snffl- 
eient  to  prove  that  snch  a  corporation  in  &ct  was  in  exiatenoe 
and  was  possessed  of  the  property  stolen. 

%  :  Amendment  of  Inform atioh  hM  to  have  heen  nnneo- 

eesarjy  and  the  procedure  thereunder  worked  no  prcjudioe  to  the 
aocnsed. 

Erbor  to  the  district  court  for  Boone  county.     Tried 
below  before  ELa^rbison^  J. 

Miller  &  Harris,  for  plaintiff  in  error : 
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The  proceedings  ander  the  first  information  were  a  l^al 
bar  to  trial  under  the  amended  informatiqn.  (Const,  art. 
I,  see.  12 ;  Bishop,  Criminal  Law  [6th  Ed.],  1016 ;  Wells, 
Res  Adjudicata,  p.  318 ;  Whitmore  v.  State,  43  Ark.,  274; 
suae  V.  Ward,  48  Id.,  36;  People  v.  Wd>b,  38  Cal.,  479; 
Weaver  v.  StaJte,  4  Crim.  Law  Ms^.,  27 ;  StaJte  v.  Schuchardt, 
18  Neb,,  466.)  The  first  information  alleged  that  the 
money  charged  to  have  been  stolen  was  the  property  of  the 
Albion  State  Bank,  and  this  was  a  sufficient  allegation  of 
ownership  to  sustain  a  conviction,  (Sasser  v.  State,  13  Ohio^ 
463;  Beed  v.  Bate,  16  Id.,  217 ;  Burke  v.  State,  34  Ohio 
St.,  79;  MoCamey  v.  People,  2  Crim.  Law  Mag.,  678.) 
The  preliminary  matters  of  record  were  thus  fully  com- 
plied with  under  the  first  information,  and  the  accused 
''  put  in  jeopardy  '^  thereby.  He  could  not,  therefore,  have 
been  properly  tried  under  the  second  information,  the  filing 
of  which  was  a  dismissal  of  the  first^  and  in  the  nature 
of  nolle  prosequi, 

William  Leese,  Attorney  General,  and  J.  A.  Price,  for  the 
state: 

The  jury  was  not  discharged  in  the  filing  of  the  amended 
information,  and  there  is  no  ground  for  the  claim  that  the 
accused  was  twice  put  in  jeopardy.  The  amendment  was  not 
improperly  allowed,  and  the  rights  of  the  accused  were  not 
prejudiced  thereby.  {Burk  v.  State,  34  Ohio  St.,  79;  People 
V.  Hamilton,  42  W.  W.  Hep.,  1131 ;  Keatlor  v.  People,  32 
Mich.,  484 ;  State  v.  Snow,  30  La.  Ann.,  401 ;  State  v. 
Steams,  28  Kan.,  164;  State  v.  Merchant,  38  la.,  376;  1 
Bishop,  Crim.  Pro.  [3d  Ed.],  section  714 ;  3  Russell  on 
Crimes,  323,  332,  333.) 

Maxwell,  J. 

In  January,  1889,  an  information  was  filed  against  the 
plaintiff  in  error  in  the  district  court  of  Boone  county  in 
53 
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which  he  was  chained  with  the  laroenj  of  $1,000,  ^  the 
property  of  the  Albion  State  Bank,  of  Albion,  Boone 
county,  Nebraftka."  To  this  information  he  pleaded  ''  Not 
guilty/'  On  Jthe  trial  of  the  cause^  after  the  jury  had 
been  impaneled  and  sworn,  the  prosecuting  attorney,  npon 
leave  granted,  amended  the  information  as  follows,  after 
the  words  '^  Albion  State  Bank,''  by  adding  ''a  corporation 
organized  and  doing  business  under  the  laws  of  the  state 
of  Nebraska."  The  court  thereupon  required  the  defend- 
ant below  (plaintiff  in  error)  to  plead  anew  to  the  amended 
information,  which  he  did  by  again  pleading  ''Not  gaUtj/* 
and  the  jury  previously  impaneled  was  again  sworn  to  fry 
the  issue  joined.  The  plaintiff  in  error  pleaded  these  fiusts 
in  bar  of  the  further  prosecution  of  the  case.  The  plea 
was  overruled,  to  which  exceptions  were  duly  taken.  The 
Jury  returned  a  verdict  of  guilty  as  charged  in  the  infor- 
mation and  the  plaintiff  in  error  was  sentenced  to  imprison- 
ment in  the  penitentiary  for  three  years. 

The  evidence  is  not  in  the  record,  and  the  only  question 
before  the  court  is  the  ruling  of  the  district  court  in  per- 
mitting the  amendment  of  the  information  after  the  jury 
was  impaneled  and  sworn.  It  is  claimed  that  this  operated 
ais  a  discharge  of  the  accused,  particularly  as  the  court  had 
caused  the  jury  to  be  sworn  again,  thereby  treating  the  case 
as  if  the  jury  had  been  discharged.  Section  412  of  the 
Criminal  Code  provides  that  ''No  indictment  shall  be 
<leemed  invalid,  nor  shall  the  trial  Judgment,  or  other  pro- 
ceedings be  stayed,  arrested,  or  in  any  manner  affected: 
First,  by  the  omission  of  the  words  'with  force  and  arms,' 
or  any  words  of  similar  import ;  or,  second,  by  omitting 
to  charge  any  offense  to  have  been  contrary  to  a  statute  or 
statutes ;  or,  third,  for  the  omission  of  the  words  'as  ap- 
pears by  the  record' ;  nor  for  omitting  to  state  the  time  at 
which  the  offense  waa  committed,  in  any  case  where  time 
is  not  of  the  essence  of  the  offense ;  nor  for  stating  the 
time  imperfectly;  nor  for  want  of  a  statem^it  of  the  value 
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or  price  of  any  matter  or  thing ;  or  the  amount  of  dam- 
ages, or  injury,  in  any  case  where  the  value,  or  price,  or 
the  amount  of  damages^  or  injury  is  not  of  the  essence  of 
the  offense;  nor  for  the  want  of  an  allegation  of  the  time 
or  plaoe  of  any  material  fact,  when  the  time  and  place 
have  once  been  stated  in  the  indictment ;  nor  that  dates 
and  numbers  are  represented  by  figures ;  nor  for  an  omis- 
sion to  allege  that  the  grand  jurors  were  impaneled,  sworn^ 
or  charged ;  nor  for  any  surplusage  or  repugnant  allegation 
when  there  is  sufficient  matter  alleged  to  indicate  the  crime 
or  person  charged ;  nor  for  want  of  the  averment  of  any 
matter  not  necessary  to  be  proved;  nor  for  any  other  de- 
fect or  imperfection  which  does  not  tend  to  the  prejudice  of 
the  substantial  rights  of  the  defendant  upon  the  merits.'' 

This  section  of  our  statute  was  copied  from  the  Criminal 
Code  of  Ohio,  and  its  proper  construction  was  before  the 
supreme  court  of  that  state  in  Burke  v.  Stale,  84  O.  S.,  79| 
and  it  was  held  that  the  corporate  character  of  the  com- 
pany was  sufficiently  shown  by  proof  that  it  was^  at  the 
time  of  the  commission  of  the  offense  charged,  a  corpora- 
tion de  facto. 

In  that  case  the  accused  was  charged  with  burglary  by 
breaking  '4nto  a  certain  railroad  car  of  the  Pittsburgh 
Cincinnati  &  St.  Louis  Railroad  Co.''  on  the  night  of 
November  23,  1876.  There  was  no  all^^tion  in  the  in- 
dictment that  the  company  was  a  corporation,  but  evidence 
was  offered  and  received  tending  to  show  its  corporate 
character.  The  court  in  that  case  instructed  the  jury  that 
^'It  is  not  necessary  for  the  state  to  prove  the  articles  of 
association  or  charter  of  the  Pittsburg,  Cincinnati  &  St. 
Louis  Railway  Co.,  but  it  is  sufficient  to  prove  by  reputa- 
tion that  there  was,  at  the  time  when  the  crime  is  alleged 
to  have  been  commited,  a  corporation  known  by  that  name, 
operating  such  road,  and  carrying  goods,  stock,  and  pas- 
sengers for  hire  in  its  cars  running  along  said  company's 
road.     A  de  facto  existence  of  the  corporation  is  only  nee- 
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essary  to  be  shown/'     This^  we  think,  is  a  correct  state- 
ment of  the  law. 

The  particular  mode  in  which  a  corporation  was  organ- 
izedy  whether  as  a  corporation  of  this  state  or  not,  cannot 
be  material  in  any  case  where  the  validity  of  its  organiza- 
tion is  not  involved.  If  it  is  in  fact  a  corporation,  and  as 
such  was  lawfully  in  possession  of  certain  property  which 
has  been  stolen  from  it,  it  is  sufficient  to  allege  in  the 
indictment  or  information  its  corporate  character,  and  on  the 
trial  prove  that  it  is  a  corporation  defcuio;  in  other  words^ 
it  is  sufficient  to  prove  that  it  is  a  person  in  fact,  without 
proving  how  it  came  into  existence — ^the  material  inquiry 
being,  Was  the  property  of  such  person  stolen  from  it  by 
the  one  accused  of  the  larceny? 

The  practice  of  amending  an  information  on  the  trial  is 
not  to  be  commended.  It  is  a  power  liable  to  abuse,  and 
if  it  is  apparent  that  the  amendment  may  prejudice  the 
accused,  it  should  not  be  permitted.  To  what  extent 
amendments  may  be  sustained  is  not  now  before  the  oonrt, 
but  no  amendment  was  necessary  in  the  case  at  bar,  and  the 
essential  facts  stated  in  the  amended  information,  that  it  was 
a  de  fadto  corporation,  could  have  been  proved  without 
amending  the  same.  The  amendment,  therefore,  caused  no 
prejudice  to  the  plaintiff  in  error. 

The  jury  were  not  discharged  before  verdict,  but  the 
court,  out  of  a  superabundance  of  caution,  caused  them  to 
be  sworn  a  second  time.     This  was  nnnecessary. 

There  is  no  error  in  the  record,  and  the  judgment  is 
affirmed. 

Judgment  affirmed. 


The  other  jndges  concur. 
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Wm,  D.  Davis  v.  C!ohmis8ionebs  of  Boone  County*    jg  ^ 

[Filed  Febbuaby  25, 1880.] 

1.  Boads :  Obdsb  Looatihg  :  Pboobbdikgs  to  BKTBBsa.  Where 
otjectioDB  to  the  location  of  a  public  road  were  filed  bj  a  land- 
owner with  the  board  of  ooanty  commissionere  and  by  Bach 
board  overrnled,  and  the  case  taken  on  error  to  the  district  oonrt 
and  from  there,  on  the  affirmance  of  the  order,  to  the  eapreme 
oonrt,  only  the  objections  made  before  the  commiasionen  will  be 
considered  ;  the  qnestion  being  whether  or  not  they  erred. 

3.  : :  Waiybb  of  Objections.    Where  a  land-owner 

files  a  claim  for  damages  caosed  by  the  location  of  a  pnblic  rood 
over  his  land,  he  thereby  waives  all  objections  on  the  gronnd  of 
irregnlarities  in  locating  the  road. 

Error  to  the  district  oonrt  for  Boone  oonnfy.  Tried 
below  before  Tiffany,  J. 

L  L.  Albertf  for  plaintiff  in  error: 

The  record  must  show  affirmatively  that  all  the  require- 
ments of  the  statute  have  been  complied  with.  {People  v. 
Scioy  3  Mich.,  121 ;  Oray  v.  Qm'ra,  40  Id.,  165 ;  Wtl^ 
iam8  V,  Holmes,  2  Wis.,  129*;  OomWs  v,  MuMenbmcker,  18 
Kan.,  132;  CbmV«  v.  OatUer,  7  Ind.,  6;  MoOabe  v.  Qm^ra, 
46  Ind.,  382.)  The  county  board  is  a  tribunal  of  limited 
jurisdiction,  and  all  facts  necessary  to  authorize  its  action 
must  appear  of  record.  {Robinson  v.  McUhmck,  6  Neb., 
252;  Howard  v.  Dakota  County,  25  Id.^  229.) 

J.  A.  Price,  contra: 

Objections  to  the  petition  must  be  specific  and  not  gen- 
eral. {Osbom  V.  Sutton,  9  N.  E.  Sep.,  410;  Updegrc^  v. 
Palmer,  107  Ind.,  181.)  As  no  objections  to  the  qualifica- 
tions of  petitioners  were  made  when  the  claims  for  dam* 
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ages  were  filed,  the  question  cannot  be  raised  now.  (Comp. 
Stats.  1887,  ch.  78,  sees.  16, 19,  22;  In  re  Road  in  Wad^ 
ingfton  IJo.,  1  Atl.  Rep.,  667 ;  WashingUm  Ice  Co.  o.  Lagy 
2  K  E.  Bep.,  222 ;  B(A>inson  v.  Bippey,  12  Id.,  141 ; 
Humboldt  Oo.  v.  Dinsmore,  17  Paa  Bep.,  710;  Brtiiwdser 
V.  Fuhrman,  88  Ind.,  28 ;  Forsythe  if.  Kreider,  100  Id., 
27;  Road  in  Moore  Tp.,  17  Pa.  St.,  116.)  The  board  de- 
termined the  sufficienoj  of  the  petition  by  exercising  its 
powers  unchallenged,  and  it  had  a  right  to  thus  determine 
its  jurisdiction.  {DamreU  v.  San  Joaquin  Co.,  40  Cal.,  158 ; 
In  re  Orove  R,  61  Cal.,  453;  Tehama  Co.  v.  Bryan,  68 
Id.,  57 ;  Butte  Co.  v.  Boydstun,  1 1  Pac  Sep.,  781 ;  (Mom 
9.  Suiton,  9  N.  E.  Rep.,  410.) 

Maxwsix,  J. 

This  is  a  proceeding  in  error  to  reverse  die  judgment  of 
the  district  court  of  Boone  county,  affirming  an  order  for 
the  establishment  of  certain  public  roads  in  that  county. 

It  appears  from  the  record  that  in  November,  1888,  and 
March,  1889,  petitions  for  certain  public  roads  in  that 
county  were  presented  to  the  defendants  as  follows : 

^'Tothe  Honorable  Board  of  County  Cbmmiesioners  ofeaH 
County: 
"We,  the  undersigned,  landholders,  residents  of  said 
county,  respectfully  petition  for  the  appointment  of  a  com* 
missioner  to  examine  and  establish  a  county  road,  com- 
mencing at  the  southwest  corner  of  section  9,  township  19, 
north,  of  range  8  west,  in  Boone  county,  Nebraska,  run- 
ning thence  north  along  section  line  as  far  as  practicable  to 
the  southwest  corner  of  section  28,  township  20,  range  8 
west;  thence  east  235  rods;  thence  south  80  rods  or  there- 
abouts; thence  in  a  southeasterly  direction  along  the' ridge 
to  the  west  section  line  of  34,  township  20,  range  8  west; 
thence  south  along  section  line  to  southeast  corner  of  seo- 
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tion  9y  town  19  north^  range  8  west,  and  terminating  at 
said  last  mentioned  ix>int. 
''  Dated  October  ^2,  1 888. 

'^  Osborne  Patterson.  L.  E.  Aheb. 

**  John  T.  Bobbins.  W.  8.  Brown. 

''August  Kieds.  Wilhelm  Rieus. 

''NiOE  Keber.  Sam'l  Sillick. 

''L.  C.  Close.  John  Lanohbehn. 

"J.  G.  Fours.  Niels  J.  Thomoson. 

"Lawson  Brian.  Timothy  Sloan. 

''J.  E.  Dove.  Cornelius  Nelson. 

''Robert  Nebloce.  James  CKeefe. 

*' Clark  Wilbur.  Samuel  Arthur. 

"Robert  Locehart.  Nelson  SiMMONa 

"Jaoob  Eeber.  Andrew  Patterson. 

''John  Scheel.  Georqe  Ried. 
"Thomas  Armstrong. 

"State  op  Nebraska,  1 
Boone  County,       j 

"On  this  5th  day  of  March,  A.  D.  1889,  before  me,  Wm. 
Weitzel,  ooantj  clerk  in  and  for  Boone  county,  personally 
appeared  Osborne  Patterson,  one  of  the  petitioners  within 
mentioned,  who,  upon  being  duly  sworn,  deposeth  and  says 
that  the  parties  whose  names  are  subscribed  to  the  annexed 
petition  are  residents  on  lands  within  five  miles  of  the  line 
of  said  road  as  petitioned  for  at  the  date  of  petition. 

"Osborne  Patterson. 

"Subscribed  and  sworn  to  before  me  the  date  aboye 
written.  Wm.  Wettzel,  Cbunty  Clerk,'' 

A  commissioner  was  thereupon  duly  appointed,  who  ex- 
amined the  route  proposed  and  reported  in  favor  of  the 
road. 

There  were  strong  remonstrances  against  the  location  of 
the  road,  and  the  plaintiff  in  error  personally  filed  objec- 
tions as  follows : 
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^To  the  Honorable  Board  of  CburUy  Gmmisaioners  oj 
CbwfUy: 

''The  undersigned  elector,  residing  on  the  S.  W.  quarter 
of  sec.  9,  town  19,  range  8,  objects  to  the  establishment  of 
a  oounty  road  petitioned  for  by  Osborne  Patterson  and 
<lthers,  oommencing  at  the  S.  W.  oorner  of  sec  9,  running 
through  various  courses  and  terminating  at  the  S.  E.  oor- 
ner of  sea  9,  for  the  following  reasons,  to-wit : 

''First — That  the  petition  is  not  in  accordance  with  see. 
4,  chap.  78« 

"Second — ^That  the  commissioner  did  not  take  in  oon- 
aideration  my  private  interest  in  the  S.  W.  ^  of  sec.  9, 
whereas  he  located  the  above  road  so  as  to  cut  me  off  run- 
ning water  on  the  above  parcel  of  land  so  as  to  save  the 
public  from  building  a  bridge  and  give  me  access  to  the 
water,  which  he  should  have  done  according  to  section  8, 
diapter  78. 

"Third — ^The  commissioner  has  not,  according  to  section 
12,  chapter  78,  impartially  located  the  above  road,  for  he 
called  to  his  aid  and  assistance  the  petitioner  Osborne  Pat- 
terson. Wm.  D.  Davis.*' 

He  also  made  claims  for  damages,  as  follows : 

^*To  the  Board  of  Oowmtjf  Oommismonera  of  Boone  Chu/nJtgj 

N^rasha: 

"I,  Wm.  D.  Davis,  hereby  claim  from  Boone  county  the 

sum  of  $50  as  damages  to  my  property  by  reason  of  the 

location  of  the  county  road  No. through  the  following 

described  lands,  to-wit:  N.  W.  ^  of  section  9,  town  19 

north,  range  8  west,  2  acres. 

"Wm.  D.  Davis,  Claima^ 

"  Filed  January  30,  1889.  Amount  claimed,  $50.  Al- 
lowed by  appraisers, .     Allowed  by  board,  $5. 

"claim  for  damaqeb. 

"  I,  Wm.  D.  Davis,  hereby  claim  from  Boone  county  the 
sum  of  $50  as  damages  to  my  property  by  reason  of  the 
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location  of  county  road  No.  ■  through  the  following 
described  lands,  to-wit :  S.  E.  ^  of  section  9^  town  19  north, 
range  8  west^  2  acres.  Wm.  D.  Davis,  Claimant. 

^<  Filed  January  30, 1 889.  Amount  claimed,  (50.  Al- 
lowed by  appraisers, .     Allowed  by  board,  $5/* 

Also  the  following : 

**To  the  Board  of  County  OommUaidnera  of  Boone  Oowntff, 

Nebraska: 
**  1,  Wm.  D.  Davis,  hereby  claim  from  Boone  county  the 

sum  of  $800  as  damages  to  my  property  by  reason  of  the 

location  of  county  road  No. through  the  following 

described  lands,  to-wit:  S.  W.  ^  of  sec  9,  T«  19  N.,  B. 
8  west,  2  acres.  Wh.  D.  Davis,  Claimant. 

''Filed  January  80, 1889.  Amount  claimed,  $800.  Al- 
lowed by  appraisers,  $30.     Allowed  by  the  board,  $30. 

"lb  the  Board  of  County  Commiesionera  of  Boone  Coimty^ 
Nebraska: 

**  I,  Wm.  D.  Davis,  hereby  claim  from  Boone  county 
the  sum  of  $60  as  damages  by  reason  of  the  location  of 

county  road  No.  through  the  following  described 

lands,  to-wit:  N.  £.  ^  of  sec.  9,  T.  19  N.,  R.  8  west,  2 
acres.  Wh.  D.  Davis,  ClaimanL 

'*  Filed  January  30, 1889.  Amount  claimed,  $50.  Al- 
lowed by  appraisers, .     Allowed  by  the  board,  $5.'' 

Also  a  further  claim  for  damages : 
^To  the  Board  of  County  Commimoners  of  Boone  County, 
Nebraska: 

**  I,  Wm.  D.  Davis,  hereby  claim  from  Boone  county 
the  sum  of  $50  as  damages  to  my  property  by  reason  of 
the  location  of  county  road  No. through  the  follow- 
ing described  lands,  to-wit :  S.  E.  J  of  sec.  5,  T.  19  N.,  R. 
8  west,  2  acres.                       Wm.  D.  Davis,  Claimant. 

"Filed    January  30,  1889.     Amount    claimed,    $50. 

Amount  allowed   by   appraisers,    .    Allowed   by 

board,  $5." 


842  NEBRASKA  REPORTS.         [Vol.  28 


DKffB  V.  Boone  Goonty. 


**To  the  Board  of  County  OommiBsionerM  of  Boone  Oounij/, 
NAraaha: 

*^1,  Wm.  D.  Davis^  hereby  daim  from  Boone  county 
the  sam  of  |2.6  as  damages  to  mj  property  by  reason  of 

the  location  of  ooonty  road  No. through  the  following 

described  lands,  to-wit:  8.  E.  ^  of  N.  K  ^  of  sec.  6,  T.  19 
N.,  R.  8  west,  1  acre.  Wm.  D.  Davis,  CtaimanL 

'<  Filed  January  30  1 889.  Amount  claimed,  |2d.  Al- 
lowed by  appraisers, .    Allowed  by  board,  $5.^' 

Objections  were  overruled  by  the  drfendants  and  the 
roads  in  question  located. 

The  district  court  affirmed  the  order  of  the  defendants. 

As  this  proceeding  is,  in  effect,  a  review  of  Ae  official 
acts  of  the  defendants  in  locating  the  road  in  controversy, 
only  the  objections  made  before  them  will  be  considered. 

First — That  the  petition  is  not  in  acooidanoe  with  seo- 
tion  4,  chap.  78,  and  is  as  follows: 

^^Any  person  desiring  the  establishment^  vacation,  altera- 
tion of  a  public  road,  shall  file  in  the  derk's  office  of  the 
proper  county  a  petition  signed  by  at  least  ten  electors 
residing  within  five  miles  of  the  road  proposed  to  be  es- 
tablished or  vacated,  in  substance  as  follows : 

"*To  the  Board  of Oountg: 

^*^  The  undersigned  ask  that  a  public  road,  commencing 
at '  and  running  thence  ^-—  and  terminating  at 
,  be  established,  vacated,  or  altered  (as  the  case  may 

bey 

The  objection  was  entirely  too  general  in  its  terms.  It 
should  have  pointed  out  wherein  the  petition  fieiiled  to  com- 
ply  with  the  provisions  of  the  statute  so  that  the  attention 
of  the  defendants  could  have  been  called  to  the  defect  No 
doubt  more  than  ten  of  the  petitioners  were  electors  resid- 
ing within  the  i*equired  distance  and  the  petition  could  have 
been  so  amended  if  necessary.  This  objection,  therefore, 
was  properly  overruled. 
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The  second  and  third  objections  are  not  supported  by 
any  evidence  in  the  record,  and,  therefore^  are  unavailing. 
In  addition  to  this  the  filing  by  the  plaintiff  in  error  of  a 
claim  for  damages  waives  all  objections  to  the  location  of 
the  roads.  He,  in  effect,  says  to  the  defendants,  '^Yoa 
have  taken  my  land  for  a  public  road  and  I  demand  dam- 
ages thei*efor.''  These  he  is  entitled  to  recover,  but  the 
filing  of  the  claim  is  a  waiver  of  irregularities  in  locating 
the  roads. 

There  is  no  error  in  the  record  and  the  judgment  is  af- 
firmed. 

Judgment  affibmed. 


The  other  judges  concur. 


Cassie  a.  Small  v.  Joseph  Small. 

[Filed  Febbuabt  85, 1890.] 

1«  Divorce:  Adttltsbt.  On  the  eyidenoe  contained  in  tlie  record, 
held,  that  the  charge  of  adnlterj  against  the  defendant  was 
fully  proved,  while  a  like  charge  against  the  plaintiff  was  not 
snatained. 

9l  Alimony:  Gbounds.  In  allowing  alimony  the  oonrt  will  con- 
sider the  ability  of  the  hnsband,  the  estate,  if  any,  of  the  wife, 
and  the  sitnation  of  the  parties,  and  wiU  render  such  a  decree  as 
nnder  the  circumstances  will  be  Just  and  equitable. 

8.  .    Decree  for  $20  per  month  aUmony  in  addition  to  the 

homestead,  AM,  to  be  exceasiTe. 

4.  Custody  of  ohild  was,  on  the  proof,  properly  given  to  the 
mother. 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Doane,  J. 

Charles  Offutty  for  appellant,  dted  j  Barton  v,  ThomjH 
son,  46  la.^  30;  Berckmans  v.  BerokmanSy  17  N.  J.  Eq.^ 
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453;  Freeman  v.  Freeman,  31  Wis.,  235;  37  Id.,  38;  2 
Bishop,  Mar.  &  Div.  [6th  Ed.],  6,  642 ;  2  Greenleaf,  Ev. 
[14t}i  Ed.],  sec.  51 ;  Lady  KirkwalPs  Case,  2  Hagg.  Con- 
sistory [Eng.],  277;  Boss  v.  Boss,  1  P.  A  D.  [Eng.],  734; 
Thcmuxs  V.  Thomas,  28wab.  &Tr.  [Eng.],  113, 118;  Gipps 
V.  Gipps,  3  Id.,  116;  Hedden  v.  Hedden,  6  C.  E.  Green  [N. 
J.],  61;  Rogers  v.  Rogers,  122  Mass.,  423;  PMs  v.  PiUs, 
52  N.  Y.,  593;  Danoe  v.  Dance,  3  Eng.  Eocl.,  341 ;  Bums 
V.  Bums,  60  Ind.,  259 ;  BeU  v.  Betz,  2  Rob.  [N.  Y.],  694; 
Mortimer  v,  Mortimer,  4  Eng.  Eod.,  543;  Marbk  v.  Mar- 
ble, 36  Mich.,  387;  DaUey  v.  Dailey,  Wright  [O.],  614; 
McKenzie,  Crim.  Law,  177;  Burgess  v.  Burgess,  4  Eng. 
Eocl.,  527;  Grant  v.  Grant,  7  Id.,  3;  Shafer  v.  Bhafer,  10 
Neb.,  472;  Smith  v.  Smith,  19  Id.,  715;  Daniel,  Ch.  Pr. 
[4th  Ed.],  p.  1072;  Tappen  v.  Eoam,  UN.  H.,311 ;  An- 
drews V.  Pritchett,  66  N.  Car.,  387;  Townsend  v.  Graves,  3 
Paige  [N.  Y.],  453;  Pomeroy  v.  WinsMp,  12  Mass.,  614; 
Lapreese  v.  Falls,  7  Ind.,  692 ;  FM^  v.  Porch,  2  Stock. 
[N.  J.],  243;  Hooe  v.  Marquess,  4  Call  [Va.],  416 ;  Mar- 
shall V.  Thompson,  2  Munf.  [Ya.],  412 ;  Dale  v.  Boosed, 
8  Cow.  [N,  Y.].  333 ;  Lea  v.  BeaUy,  8  Dana  [Ky.],  207; 
Marhton  v.  BraokeU,  9  N.  H.,  336;  Hoitt  v.  Burleigh,  18 
Id.,  389 ;  Oades  v.  Cades,  6  Neb.,  306. 

A.  C.  WaheUy,  cofnJtra,  dted :  2  Greenleaf,  Ev.,  sec  64, 

and  cases. 

Maxwell,  J. 

The  plaintiiF  brought  an  action  for  a  divorce  in  the  dis- 
trict court  of  Douglas  county  and  on  the  trial  of  the  cause 
a  decree  was  rendered  as  follows : 

''  Tliat  tlie  said  plaintiff  and  the  said  defendant  were 
married  on  July  29,  1875 ;  that  the  said  plaintiff  has  since 
said  marriage  conducted  herself  towards  the  said  defendant 
as  a  faithful, chaste,  and  obedient  wife;  that  said  defendant 
has  since  said  marriage  been  guilty  of  adultery,  and  that 
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the  said  plaintiff  has  not  since  the  disooveiy  of  the  same 
condoned  said  offense. 

''  It  is  therefore  considered  and  adjudged,  first,  that  the 
said  defendant  be  divorced  from  said  plaintiff,  and  that  said 
divorce  be  from  the  bonds  of  matrimony. 

"  The  court  further  finds  that  the  only  issue  of  said  mar- 
riage is  one  child,  to-wit,  David  Albert  Small.  It  is  further 
ordered,  adjudged,  and  decreed  that  the  said  plaintiff  is, 
until  otherwise  ordered  by  the  court,  entitled  to 'the  sole 
possession  of  the  following  described  premises,  to-wit,  the 
south  35  feet  of  lot  2,  in  block  6,  in  Patrick's  Ist  addi- 
tion to  the  city  of  Omaha ;  said  property  being  the  home- 
stead of  the  said  plaintiff. 

"  That  said  plaintiff  have  and  recover  from  said  defend- 
ant the  sum  of  $20  per  month  alimony ;  said  alimony  to 
date  from  January  1,  1889,  but  to  be  paid  upon  the  first 
day  of  each  succeeding  month,  and  that  said  defendant  pay 
the  costs  of  suit." 

The  defendant  appeals. 

Without  attempting  to  review  the  evidence  at  length  it 
is  sufficient  to  say  that  it  fully  sustains  the  finding  of  the 
court  as  to  the  charge  of  adultery  against  the  defendant, 
while  the  counter  charge  made  by  the  defendant  against  the 
plaintiff  is  not  sustained. 

The  care  and  custody  of  the  only  child^  the  issue  of  said 
marriage,  was,  on  the  proof  in  the  record,  properly  given 
to  the  plaintiff. 

The  decree  of  (20  per  month  as  alimony,  in  addition  to 
the  homestead,  appears  to  be  excessive.  In  apportioning 
alimony  the  court  will  consider  the  ability  of  the  husband, 
the  estate,  if  any,  of  the  wife,  and  the  situation  of  the  par- 
ties, and  will  render  such  a  decree  as  under  the  circum- 
stances will  be  just  and  equitable.  {Smith  v.  Smith,  19  Neb., 
715;  Shafer  v.  Shafer,  10  Id.,  472.)  The  resources  of  the 
defendant  are  quite  limited,  as  well  as  those  of  the  plaint- 
iff.    In  order  to  protect  her  in  the  enjoyment  of  the  home- 
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stead  it  may  be  neoessary  to  make  a  further  order  in  regard 
to  the  samey  but  that  question  is  not  now  before  the  court. 
The  decree  will  be  modified  by  omitting  therefrom  the 
provision  for  $20  per  month  as  alimony,  and  as  thus  modi- 
fied the  decree  is  aflirmed. 

Judgment  aooobdinqlt. 


Thb  other  judges  concur. 


S  fJIJ       Spbinofield  F.  a  M.  Ins.  Ck).  v.  McLikanb  &  Goyle. 

[FiLXD  Febbuabt  25, 1890.] 


1.  iDraxaaoe:  Non-OocupanctopPbkmisxb.  AnMretompotaiy 
ftbaeooe  of  the  oocapant  of  a  building  tbenfrom  will  not  render 
Toid  a  policy  of  inearanoe  which  contains  a  proTiaion  that  the 
policy  ehall  become  Toid  in  ease  the  bnilding  beoomea  Taeanl 

1»  ;  FosFElTUBBS  are  not  iayored,  and  shonld  not  be  enlbroed 


nnlees  the  oonrta  are  compelled  to  do  ao,  and  this  role  applies  to 
insurance  poUcies. 

:  Bbeaoh  of  OoHDmoN:  Waiykb  iMPLisn.    Where  the 


insured  property  was  aitaated  in  an  acUoining  state  and  the  pei^ 
sons  insured  were  residents  of  this  state,  bat  the  agent  of  the 
insurance  company,  through  whom  the  insurance  was  efteted, 
resided  near  the  property  insured,  and  had  notice  of  the  uses  la 
which  the  building  was  applied,  his  knowledge  will  be  deemed 
that  of  the  company,  and  it  will  be  too  Ute  after  a  loss  haa  oo- 
curred  to  object  upon  the  ground  that  the  bnilding  was  applied 
to  usee  prohibited  in  the  policy. 

4. :  Ck)ir8TBT7cnoN  or  Policy.    A  policy  of  insurance  is  Is 

receive  a  reasonable  construction,  |md»  if  possible,  one  that  will 
cariy  its  provisions  into  efBMSt 

Errob  to  the  district  court  for  Madison  county.    Tried 
below  before  NoRRiSy  J. 

iZ.  W.  Barger,  and  AUen  &  BobinKmy  for  plaintiff  in  error^ 
dtedy  on  the  question  of  the  abandonment  of  the  premises  t 
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Denniaon  v.  Phoenix  Ina.  Cb.,  52  la.^  459 ;  Sexton  v.  Hawh^ 
^ye  Ins.  Co.,  69  Id.,  101 ;  Fesh  v.  Omncil  Bluffs  Ins.  Co.,  74 
Id.,  676;  /Snyder  v.  Fireman's  Fund  Ins.  Co.,  77  Id.,  146; 
Keith  V.  Quiney  MuL  F.  Ins  Co.,  10  Allen  [Mass.],  228 ; 
Ashicorih  v.  Builders^  Mut.  Ins.  Ch.,  112  Ma&s.,  422;  Cor- 
rigan  v.  Conn.  Fire  Ins.  Co.,  122  Id.,  298 ;  LUch  v.  Ins.  Co., 
186  Id.,  491 ;  Sleeper  v.  N.  H.  F.  Ins.  Co.,  56  N.  H.,  401 ; 
Paine  v.Affr.  Ins.  Co.,  6  N.  T.,  619;  Herman  v.AdinaJLic 
Ins.  Co.,  85  Id.,  163;  Whitney  v.  Black  River  Ins.  Co.,  9 
Hun  [N.  T.],  39 ;  Barry  v.  Preseoit  Ins.  Co.,  35  Id.,  601 ; 
JBbna  Ins.  Co.  v.  Myers,  63  Ind.,  238 ;  Niagara  F.  Ins.  Co. 
V.  Drda,  19  111.  App.,  70;  Cook  v.  OonUnental  Ins.  Co.^  70 
Mo.,  610;  Fitzgerald  v.  Conn.  F.  Ins.  Co.,  64  Wis.,  463; 
jEtna  Ins.  Co.  v.  Bums,  5  Ins.  L.  J.,  69;  Bennett  o«  Agr. 
Im.  Co.,  12  Id.,  569;  1  Wood,  Fire  Ins.,  216,  note. 

H.  C.  Brome,  contra,  cited  on  the  same  point :  Phoenix 
Ins.  Co.  V.  Tucker,  92  111.,  64 ;  Stupetski  v.  Trtmsatlantie 
Ins.  Oo.,4S  Mich.,  378;  Shaddeton  v.  Suri  Fire  Office,  55 
Id.,  288 ;  LasdU  v.  Hoboken  F.  Ins.  Co.,  43  N.  J.  L.,  468; 
Cumins  v.  Agr.  Ins.  Co,,  67  N.  Y.,  260 ;  Whitney  v.  Black 
Biver  Ins.  Co.,  72  N.  T.,  117 ;  Herman  v.  Merchants  Ins. 
Co.,  81  Id.,  184;  Woodruff  v.  Imperial  Ins.  Co.,  83  Id., 
133;  Chandler  v.  Commerce  F.  Ins.  Co.,  88  Pa.  St.,  223; 
Franklin  Ins.  Co.  v.  Kepler,  95  Id.,  492;  AUarMc  Ins.  Co. 
V.  Manning,  3  Colo.,  224 ;  Hartford  Ins.  Co.  v.  Smith,  Id., 
422 ;  East  Texas  F.  Ins.  Co.  v.  Dyches,  56  Ter.,  565 ;  WiO- 
iams  V.  North  Oer.  Ins.  Co.,  24  Fed.  Bep.,  625;  Kelley  «» 
Home  Ins.  Co.,  2  Cent.  Law  J.,  478. 

l^XWELL,  J. 

Upon  the  23d  day  of  February,  1886,  plaintiff  in  error 
issued  to  McLimans  &  Coyle  its  policy  of  insurance 
against  fire  to  the  amount  of  $600,  on  their  two-^tory 
frame  building,  occupied  in  lower  room  as  a  billiard  hall 
and  in  upper  story  for  a  dwelling,  and  situated  on  lot  7, 


848  NEBBASEA  REPORTS.         [Vou  28 


Springfield  Ina.  Oow  t.  If  cLlmftDi. 


block  54,  OgdeOy  Iowa,  for  the  period  of  one  year  firom 
date  thereof.  Upon  Saturday  night,  February  12,  1887, 
at  about  12  o'clock,  a  fire  occurred  which  destroyed  said 
building.  Upon  the  7th  day  of  April,  1887,  the  defend- 
ants in  error  having  made  an  affidavit  for  proof  of  loss  at 
Ogden,  Iowa,  by  the  direction  of  one  Sylvester,  who  had 
countersigned  and  delivered  said  policy  as  agent  for  the 
insurance  company,  sent  the  same  to  one  Alverson,  the 
state  agent  of  said  insurance  company,  at  the  dty  of  Des 
Moines,  Iowa.  Upon  the  16th  day  of  September,  1887, 
the  defendants  in  error  filed  their  petition  in  the  district 
court  of  Madison  county,  Nebraska,  and  thereupon  a  sum- 
mons was  issued  therefrom,  which  was  returned  as  served 
by  delivering  a  certified  copy  to  one  J.  F.  Duncan,  agent 
of  the  Springfield  Fire  &  Marine  Insurance  Company  in 
Madison  county,  Nebraska.  A  motion  was  made  to  dis- 
miss, as  in  Insurance  Go.  of  North  America  v.  McLmans, 
lately  decided  by  this  court  (ante  p.  664),  which  motion 
was  overruled ;  and  as  we  decided  in  that  case  that  there 
was  no  error  in  overruling  the  motion,  the  matter  will  not 
be  further  considered. 

Upon  the  overruling  of  the  motion  the  company  filed  an 
answer,  in  substance  as  follows : 

^'That  it  was  provided  in  the  policy  that  'If  the  above 
mentioned  premises  shall  be  occupied  or  used  so  as  to  in- 
crease the  risk,  or  become  vacant  or  unoccupied,  and  so  re- 
main without  notice  to  and  consent  of  this  company  in 
writing,  then,  in  every  such  case,  this  policy  is  void/ 

''And  defendant  says  that  after  said  policy  was  made  and 
accepted,  and  prior  to  the  occurrence  of  the  alleged  lo^  and 
damage  by  fire,  the  said  building  therein  described,  wohout 
notice  to  defendant  and  without  the  knowledge  of  defend- 
ant, and  without  its  consent  in  writing  indorsed  on  said 
policy,  or  otherwise  expressed,  became  vacant  and  unoccu- 
pied, and  so  remained  vacant  and  unoccupied  up  to  and  at 
the  time  the  allied  loss  and  damage  is  said  to  have  oo- 


Voi^  28]         JANUARY  TERM,  1890.  849 


Springfield  Ins.  Co.  r.  McLimaii& 


corred ;  defendant  therefore  says  that  prior  to  the  occurrenoe 
of  said   loss  and  damage,  said  policy  became  absolately 
noil  and  void,  and  has  ever  since  so  remained/' 
'  The  court,  at  th^  request  of  the  insurance  company,  gave 
the  following  instructions : 

'^  If  you  find  from  the  testimony  that  upon  the  7th  day 
of  April,  1887,  McLimans,  one  of  the  plaintiffs  in  the  ac- 
tion, made  an  affidavit  before  Earl  Billings,  a  notary  public 
in  and  for  Boone  county,  Iowa,  and  afterwards  furnished 
the  same  to  the  defendant  company  as  and  for  proof  of 
loss,  in  which  affidavit  he  stated  that  said  building  was  oc- 
cupied, when  burned,  by  one  Stephens  as  a  dwelling  and 
billiard  hall,  and  you  further  find  that  when  said  building 
was  burned  it  was  not  so  occupied  by  said  Stephens  as  a 
dwelling  and  billiard  hall,  and  also  that  said  McLimans 
knew  when  he  made  and  delivered  said  affidavit  to  defend- 
ant that  said  building  was  not  occupied  as  therein  stated, 
then  your  vei:dict  should  be  for  defendant. 

^*  If  you  find  from  the  evidence  that  in  an  affidavit  made 
by  McLimans,  one  of  the  plaintiffs)  in  this  case,  before  Earl 
Billings,  a  notary  public  in  and  for  Boone  county,  Iowa,  on 
or  about  April  7,  1887,  and  which  affidavit  he  afterwards 
sent  to  defendant,  that  said  McLimans  falsely  swore  that 
said  building  when  it  was  burned  was  occupied  by  one 
Stephens  as  a  dwelling  or  residence  and  that  he  knew  when 
he  made  and  furnished  said  affidavit  to  the  defendant  com-  ' 
pany  that  the  said  building  was  not  so  occupied  by  said 
Stephens  as  a  dwelling,  then  your  verdict  should  be  for  the 
defendant. 

'^If  you  find  from  the  evidence  herein  that  after  the 
policy  sued  on  in  this  action  was  made  and  accepted,  the 
building  insured  was  used  for  the  purpose  of  storing,  or 
keeping  therein  for  sale  and  for  selling  therein  beer  or  in- 
toxicating liquors,  then  such  use  of  the  building  would 
render  said  policy  void,  unless  you  further  find  that  the 
defendant  had  notice  of  such  use  of  the  building  and  con- 
54 
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seoted  thereto  by  a  person  authorised  to  gyn  consent 
thereto  for  the  defendant.'' 

The  first  instruction  above  set  forth  submitted  to  the  jury 
the  question  whether  or  not  the  premises  were  vacant  within 
the  meaning  of  the  terms  of  the  poliqr  when  the  fire  ocy 
curred.  It  was  certainly  very  fiivorable  to  the  company. 
A  party  by  efiecting  insurance  upon  his  dweUing  does  not 
thereby  impliedly  agree  that  he  will  remain  on  guard  to 
watch  for  the  possible  outbreak  of  a  fire.  He  insures  hb 
property  as  a  precaution  against  possible  loss.  If  he  is 
indebted,  his  duty  to  his  creditors  requires  this ;  and  if  not 
in  debt,  his  duty  to  his  family  may  induce  him  to  procure 
the  insurance.  He  is  not  to  become  a  prisoner  on  the  prop- 
erty, however,  nor  to  be  charged  with  laches  when,  in  the 
pursuit  of  his  business,  health,  or  pleasure,  he  temporarily 
leav^  the  property  which  still  remains  his  home.  The  ne- 
cessity of  most  persons  for  temporaiy  absences  on  business 
or  family  convenience  is  known  to  every  one  and  must 
have  been  in  the  contemplation  of  the  insurer  when  the 
policy  was  issued. 

A  policy  of  insurance  is  to  be  so  construed,  if  possible^ 
as  to  carry  into  effect  the  purpose  for  which  the  premium 
was  paid  and  it  was  issued.  If  it  does  not  in  fact  insure 
the  property  covered  by  it  and  since  destroyed  by  fire,  thm 
the  savings  of  a  lifetime  may  be  lost  because  from  a  tech- 
nical defect  which  did  not  affect  the  risk  the  company  is 
enabled  to  evade  its  duty. 

Forfeitures  are  odious  in  law  and  should  never  be  en- 
forced unless  the  court  is  compelled  to  do  so.  (Dickenson  v. 
State,  20  Neb.,  81 ;  JEstabrook  v.  Hughes,  8  Id.,  496 ;  BUh- 
bder  V.  QviheaH,  12  Id.,  631.) 

The  business  of  an  insurance  company  is  to  indemnify 
those  of  its  patrons  who  have  paid  the  amount  demanded 
for  the  risk  and  sustained  loss.  Where  the  loss  has  not 
happened  through  the  fault  of  the  insured,  why  should  the 
insurer  be  permitted  to  retain  the  premium  and  refuse  to 
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perform  its  oontract,  or  upon  what  principles  of  justice  are 
courts  required  to  search  for  technical  objections  to  relieve 
it  from  liability  and  thereby  defraud  its  patrons?  A  sub- 
stantial compliance  with  the  contract  is  all  that  is  required, 
A  mere  temporary  absence,  which  at  the  most  is  all  that  is 
shown  in  this  case,  would  not  affect  the  risk.  (JStupdaki  v» 
Tyanmtlantio  Fire  Ins.  Co.,  43  Mich.,  373;  8.  C.  6  N.  W. 
Sep.,  401 ;  OamminB  v.  Agricultural  Ins.  Cb.,  67  N.  Y., 
260;  Harrman  v.  Merchants  Ins.  Co.,  81  Id.,  184 ;  Phoenkf 
Ins.  Co.  v.^  Tucker f  92  111.,  64;  Dennison  v.  Phcenix  Ins. 
Co.,  52  Iowa  457;  8.  C.  3  N.  W.  Rep.,  500.) 

Of  the  defense  that  intoxicating  liquor  was  sold  in  the 
building  in  violation  of  the  statutes  of  Iowa,  it  is  suffi- 
cient to  say  that  the  testimony  shows  that  the  defendants 
in  error  resided  at  Norfolk,  Nebraska,  while  the  agent  of 
the  company  resided  in  the  town  in  Iowa  where  the  prop- 
erty was  situated  and  near  such  property,  and  he  seems  to 
have  been  fully  advised  of  the  purposes  for  which  the  build- 
ing was  used.  His  business  was  to  receive  premiums  and 
deliver  policies.  He  could  not  shut  his  eyes  to  plain  &cts 
which  he  must  have  seen  and  known  and  the  company 
plead  ignoltmce  thereof. 

There  is  no  error  in  the  record  and  the  judgment  is  af- 
firmed. 

JUDaiCENT  AFFIBMED, 


The  other  judges  concur. 
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Gband  Island  Gas  Co.  v.  John  W,  West  et  ai*. 

[Filed  Fkbbuabt  26, 189a] 

1.  OitieB:  Comtbactb:  GFrioKBs  Ihtsbxstrd  nr.  AH  officenof 
•  city  Are  prohibited  from  being  directly  or  indirectly  interested 
in  anj  contract  or  agreement  to  which  the  city,  or  any  one  for 
its  benefit,  ia  a  party,  and  sach  contract  may  be  amided  by  the 
dty. 

S.  — : :  — — :  BrJUHcnov.    The  Grand  Island  Light 

A  Fuel  Company,  a  corporation,  contracted  with  the  ci^  of  G. 
L  to  light  its  streets  with  electricity  for  a  definite  period,  at  a 
fixed  price  per  month;  at  the  time  of  the  making  of  said  con- 
tract, one  W.  was  a  member  of  the  dty  oonndl  of  G.  L  and  also 
a  stockholder  in  and  the  secretary  and  treasurer  of  said  corpora- 
tion. Heldt  That  the  contract  is  illegal  and  that  a  tazpi^yer  can 
maintain  an  action  to  cancel  the  same. 


8b  — — :  :  :  Bknkfitb  Acx3kptsd:  Payucknt  R»> 

QUIBKD.  Held,  That  inasmuch  aa  the  dty  has  accepted  the 
benefits  of  the  contract)  it  must  do  sqnity,  and  to  do  equity  the 
dty  must  pay  to  the  Light  &  Fuel  Go.,  not  exceeding  the  con- 
tract price,  the  reasonable  yalue  of  the  light  leoeiTed  by  it,  prior 
to  the  commencement  of  the  aotioui  with  seTon  per  cent  in- 
terest thereon. 

Appeal  from  the  district  court  for  Hall  coanty.  Heard 
below  before  Habribon,  J. 

O,  A,  Abbott,  and  i2.  R.  HoriJty  for  appellants ; 

Appellee  was  a  competing  bidder  for  the  contract,  with 
foil  knowledge  of  the  alleged  disability  of  its  saocessful 
competitor.  It  was  guilty  of  gross  laches  in  failing  to  as- 
sert its  rights  as  a  taxpayer  in  time,  and  is  now  estopped 
to  do  so.  {Clark  v.  DaytoUy  6  Neb.,  192 ;  FoUmer  v.  Nuck- 
olls County,  Id.,  204;  Brown  v.  Merrick  County ,  18  Id., 
365;  Task  v.  Adams,  10  Cush.  [Mass.],  252;  Chamberlain 
V.  Lyndeborough,  23  Am.  &  Eng.  Corp.  Gas.,  609.)  The 
Light  &  Fuel  CSo.  would  be  entitled  to  compensation  for 
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services  rendered,  even  if  it  were  not  withoat  fault  in  oon- 
nection  with  the  contract.  {Thomas  v.  Brotonvillej  ete.,  i2. 
Co.,  109  U.  S.  522.)  The  city  should  either  have  ratified 
the  contract,  and  claimed  its  benefits,  or  repudiated  it  en- 
tirely ;  it  could  not  do  both.  (Story,  Agency,  sec  210  and 
cases.)  >  Its  passive  acceptance  of  the  benefits,  and  acqui- 
escence in  the  performance,  are  n^ative  acts  of  ratification, 
binding  as  a  formal  instrument. 


Thompson  Bros,,  oorUra: 

The  contract  was  in  violation  of  the  statute  (sec.  46,  ch. 
14,  Comp.  Stats.,  1887),  and  contrary  to  public  policy,  and 
whether  or  not  it  was  reasonable  and  just,  was  immaterial. 
(Stale  V.  Jersey  Gty,  34  N.  J,  L.,  390 ;  McOortie  v.  Bates, 
29  Ohio  St,  419 ;  Oardner  v.  Ogden,  22  N.  Y.,  332 ;  Butts 
V.  Wood,  37  Id.,  317;  SmUh  v.  Albany,  61  N.  T.,  444;  Bd. 
Comers  V,  Reynolds,  44  Ind.,  509 ;  Fort  Wayne  v.  Rosenthal, 
75  Id,,  156 ;  McGregor  v.  Logansport,79  Id.,  166;  Mayor 
y.  Huff,  60  Ga.,  222;  Thomas  v.  Richmond,  12  Wall.  [U. 
8.],  349;  Keating  v.  City  of  Kansas,  84  Mo.,  415;  Buck 
V.  First  Nat.  Bk.,  27  Mich.,  293 ;  People  v.  Board,  1 1  Id., 
222 ;  MaHin  v.  Wade,  37  Gal.,  68 ;  1  Dillon,  Mun.  Corp., 
436 ;  29  Cent.  Law  J.,  309,  and  cases  cited.)  There  is 
a  radical  distinction  between  a  contract  which  is  illegal 
through  failure  to  comply  with  a  formality  of  law,  and 
one  which  is  in  violation  of  the  city  charter  and  of  pub- 
lic policy.  {Brown  v.  Merrick  Covmiy,  18  Neb.,  364 ;  Fkist 
8t.  Louis  V.  G.  L.  &  C.  Co.,  98  111.,  415 ;  1  Wharton,  Con- 
tracts, sec.  43.)  The  latter  cannot  be  ratified  and  neither 
a  city  nor  a  taxpayer  can  be  estopped  by  laches  from  en- 
joining performance  thereof.  (Reichard  v.  Warren  County, 
31  la.,  381 ;  Durango  v.  Pennington,  8  Colo.,  257;  ChurcJi- 
man  v.  Indianapolis,  110  Ind.,  259;  2  Rorer,  Railroads, 
943.)  To  allow  appellants  to  recover  on  a  quantum  meruit 
would  be  ofiering  a  bonus  for  entering  into  ill^al  and  pro- 
hibited contracts. 
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On  the  22d  day  of  May,  1888,  one  of  the  defendants, 
the  Grand  Island  Light  &  Fuel  Company,  entered  into  a 
written  contract  with  the  city  of  Grand  Island  to  furnish 
the  city  electric  light  for  an  agreed  price  per  montti,  for 
the  period  of  one  year,  with  the  privilege  of  two  years  at 
the  option  of  the  city.  The  Light  &  Fuel  Company 
furnished  light  under  the  contract  during  the  months  of 
July,  August,  September,  October,  and  November  of  that 
year,  and  presented  bills  to  the  city  council  therefor,  and 
the  same  were  duly  audited  and  allowed.  The  plaintiff, 
as  a  taxpayer,  brought  an  action  in  the  district  court  of 
Hall  county  against  the  various  officers  of  the  city  and  the 
Light  &  Fuel  Company  to  restrain  the  city  from  paying  the 
two  warrants  drawn  in  payment  of  the  light  so  furnished  to 
the  city  and  to  cancel  and  annul  the  said  written  contract,  and 
to  restrain  the  city  from  allowing  or  paying  for  any  light  so 
furnished,  or  thereafter  furnished,  under  said  contract  A 
trial  was  had,  and  a  decree  was  rendered  in  favor  of  the* 
plaintiff,  restraining  the  city  from  paying  the  warrants  in 
question,  or  for  any  light  that  had  been  or  might  be  there- 
afl;er  furnished,  and  restraining  the  Grand  Island  Light  & 
Fuel  Company  from  prosecuting  any  suitfl  at  law  or  in 
equity  to  recover  any  compensation  for  any  light  furnished, 
or  that  it  might  thereafter  furnish.     The  defendants  appeal. 

It  appears  from  the  pleadings  and  the  evidence  that 
at  the  time  of  the  entering  into  of  said  contract,  one 
Charles  Wasmer  was  a  member  of  the  city  council  of  the 
city  of  Grand  Island,  and  at  the  said  time  was  a  stock- 
holder in  and  was  the  secretary  and  treasurer  of  the  Grand 
Island  Light  &  Fuel  company,  a  corporation ;  that  said 
Wasmer  continued  to  be  the  secretary  and  treasurer  of  said 
company  until  about  December  1,  1888 ;  that  the  claims 
as  allowed  by  the  city  were  for  the  contract  price;  and 
that  the  plaintiff  and  other  taxpayers  protested  against 
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the  city  recognizing  said  contract  on  the  ground  that  said 
Wasmer  was  a  stockholder  and  officer  of  said  Light  <& 
Fuel  Company. 

It  is  claimed  that  the  contract  is  void  because  the  same 
was  against  public  policy,  and  for  the  further  reason  that 
the  contract  was  prohibited  by  statute.  The  precise  ques- 
tion presented  by  the  record  for  our  consideration  and  de- 
cision has  never  been  passed  upon  by  this  court.  That  an 
agent  cannot  act  in  a  double  capacity  is  elementary.  The 
fact  that  the  principal  is  a  municipal  corporation  instead  of 
a  natural  person,  does  not  change  the  rule.  The  obliga- 
tions and  duties  resting  on  a  member  of  a  city  council 
are  of  such  a  character  that  he  will  not  be  allowed  to  reap 
any  advantage  his  position  may  give,  to  speculate  at  the 
expense  of  the  municipality.  He  must  act  solely  for  the 
welfare  of  the  city.  The  temptation  would  be  great  to 
abuse  the  confidence  reposed  in  him  by  the  people  if  al- 
lowed to  contract  with  it.  That  an  action  cannot  be  main- 
tained on  such  a  contract  is  well  sustained  by  the  authori- 
ties. 

Judge  Dillon  in  his  work  on  Municipal  Corporations,  in 
discussing  this  question,  says,  sec.  444 :  ^'  It  is  a  well  estab- 
lished and  salutary  rule  in  equity,  that  he  who  is  entrusted 
with  the  buainess  of  others  cannot  be  allowed  to  make  such 
business  an  object  of  pecuniary  profit  to  himself.  This  rule 
does  not  depend  upon  reasoning  technical  in  its  character 
and  is  not  local  in  its  application.  It  is  based  upon  princi- 
ples of  reason,  of  morality,  and  of  public  policy.  It  has  its 
foundation  in  the  very  constitution  of  our  nature,  for  it  has 
authoritatively  been  declared  that  a  man  cannot  serve  two 
masters,  and  is  recognized  and  enforced  wherever  a  well 
regulated  system  of  jurisprudence  prevails.  One  who  has 
power,  owing  to  the  frailty  of  human  nature,  will  be  too 
readily  seized  with  the  inclination  to  use  the  opportunity 
for  securing  his  own  interest  at  the  expense  of  that  for 
which  he  is  entrusted.     It  has,  therefore,  been  said  that  the 
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wise  policy  of  the  law  has  put  the  sting  of  disability  into 
the  temptation  as  a  defensive  weapon  against  the  strength 
of  the  danger  which  lies  in  the  situation.  This  conflict  of 
interest  is  the  rock,  for  shunning  which  the  disability  under 
consideration  has  obtained  its  force,  by  making  that  person 
who  has  the  one  part  entrusted  to  him  incapable  of  acting 
on  the  other  side,  that  he  may  not  be  seduced  by  tempta- 
tion and  opportunity  from  the  duty  of  his  trust  The  law 
will  in  no  case  permit  persons  who  have  undertaken  a  char- 
acter or  a  charge  to  change  or  invert  that  character  by  leav- 
ing it  and  acting  for  themselves  in  a  business  in  which  their 
character  binds  them  to  act  for  others.  The  application  of 
the  rule  may  in  some  instances  appeat  to  bear  hard  upon 
individuals  who  had  committed  no  moral  wrong ;  but  it  is 
essential  to  the  keeping  of  all  parties  filling  a  fiduciary 
character  to  their  duty  to  preserve  the  rule  in  its  integrity, 
and  to  apply  it  to  every  case  which  justly  falls  within  its 
principle.  The  principle  generally  applicable  to  all  offi- 
cers and  directors  of  a  corporation  is  that  they  cannot  enter 
into  contracts  with  such  corporation  to  do  any  work  for  it, 
nor  can  they  subsequently  derive  any  benefit  personally 
from  such  contract" 

The  council  of  the  city  of  Albany  contracted  with  one 
of  its  members  to  furnish  horses  and  carriages  for  the 
parade  at  a  4th  of  July  celebration.  He  did  so  and 
brought  an  action  to  recover  payment  It  was  held  in 
Smith  V,  CUy  of  Albany,  61  N.  Y.,  444,  that  he  could  not 
recover.  The  court  in  the  opinion  uses  this  language: 
''The  common  council  of  the  city  of  Albany,  of  which 
the  plaintiff  was  a  member,  were  the  agents  of  the  city, 
and  while  holding  that  relation  to  it  each  member  of  that 
body  was  under  such  an  obligation  of  absolute  loyalty  to 
the  interests  of  the  city  as  prohibited  any  member  of  the 
board  from  entering  into  any  arrangement  with  his  asso- 
ciates by  which  his  individual  interests  could  come  in  con- 
flict with  the  interests  of  his  constituents,  who  are  entitled 
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ezdusivelj  to  such  an  exercise  of  his  caution  and  judgment 
in  their  behalf  as  an  ordinarily  prudent  man  would  exer- 
cise in  his  own  business.  In  bargaining  for  the  city  he 
could  not  be  one  of  a  party  acting  as  an  employer^  and 
become  himself^  by  the  same  bargain^  an  employ e.'^ 

In  People  v.  Toumahip  Boards  11  Mich.^  222,  a  contract 
similar  to  the  one  at  bar  was  held  void.  We  quote  the 
following  from  the  opinion  in  that  case:  ''All  public  offi- 
cers are  agents,  and  their  official  powers  are  fiduciary. 
They  are  trusted  with  public  functions  for  the  good  of  the 
public ;  to  protect,  advance  and  promote  its  interests,  and 
not  their  own.  And  a  greater  necessity  exists  than  in 
private  life  for  removing  from  them  every  inducement  to 
abuse  the  trust  reposed  in  them,  as  the  temptations  to  which 
they  are  sometimes  exposed  are  stronger  and  the  risk  of 
detection  and  exposure  is  less.  A  judge  cannot  hear  and 
decide  his  own  case,  or  one  in  which  he  is  pe»onally  inter- 
ested.  He  may  decide  it  conscientiously  and  in  accordance 
with  law.  But  that  is  not  enough.  The  law  will  not 
permit  him  to  reap  a  personal  advantage  from  an  official 
act  performed  in  favor  of  himself.  ♦  *  ♦  ♦  ^e  think 
it  no  exception  to  the  rule  we  have  stated  that  all  the  con- 
tractors were  not  members  of  the  board  of  freeholders,  or 
that  those  who  were  members  were  a  minority  of  the  board. 
The  rule  would  not  amount  to  much  if  it  could  be  evaded 
in  such  way.  It  might  almost  as  well  not  exist,  as  to  ex- 
ist with  such  an  exception.  The  public  would  reap  little 
or  no  benefit  from  it.'^ 

To  the  same  effect  is  the  case  of  McGregor  v.  (My  of 
Logansport,  79  Ind.,  166.  The  following  is  the  syllabus  in 
the  case :  ''It  is  unlawful  for  any  officer  of  a  city  to  be  a 
party  to  or  in  any  manner  interested  in,  any  contract  or 
agreement  with  the  city,  whereby  any  liability  or  indebt- 
edness may  be  incurred  by  the  city.  And  the  common  coun- 
cil of  a  city  cannot  make  a  valid  contract  with  the  city 
judge  for  the  use  of  his  office  as  a  city  court  room.'' 
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The  foUomng  authorities  are  to  the  effect  that  contracts 
like  the  one  at  bar  are  against  public  policy  and  cannot  be 
enforced  in  the  courts :  Mayor ^  etc,,  of  Macon  o.  Huffy  60 
Ga,,  221 ;  Fori  Wayne  v.  Rosenthal,  75  Ind.,  156;  War- 
ddl  V.  U.  P.  R  R.  Co,,  103  U.  8.,  658 ;  Village  o/DwigfU 
V.  Palmer,  74  111.,  295. 

For  the  purpose  of  preventing  officers  of  a  dtj  from 
abusing  the  important  trust  committed  to  them,  section  49 
of  the  act  (art.  2,  ch,  14,  Comp.*  Stats.)  governing  cities  of 
the  second  class  was  passed,  which  reads :  '^  No  officer  of 
anj  city  shall  be  interested,  directly  or  indirectly^  in  any 
contract  to  which  the  corporation,  or  any  one  for  its  bene- 
fit, is  a  party ;  and  such  interest  in  any  such  contract  shall 
avoid  the  obligation  thereof  on  the  part  of  such  corpora- 
tion.^' 

This  section  is  broad  and  sweeping  in  its  terms.  It  is 
obvious  that  a  contract  entered  into  with  a  dty  in  which 
any  of  its  officers  have  directly  or  indirectly  a  pecuniary 
interest,  cannot  be  enforced  against  the  corporation.  Was- 
mer  being  a  stockholder  and  officer  of  the  Light  &  Fuel 
Company  and  also  a  member  of  the  city  council  when  the 
contract  was  enterod  into,  brings  the  case  clearly  within 
the  purview  of  the  statute.  Whether  an  action  on  a  gtcan- 
tum  meruit  could  be  maintained  does  not  arise  in  this  case, 
and  we  express  no  opinion  thereon.  What  we  do  hold,  is 
that  an  action  cannot  be  maintained  against  the  dty  on  sudi 
a  contract,  and  where  the  contract  has  not  been  performed, 
a  taxpayer  may  maintain  an  action  to  restrain  the  enforce- 
ment thereof.  Where,  as  in  the  case  at  bar,  the  contract 
has  been  in  part  executed  and  the  city  has  received  benefits 
under  it,  the  contract  will  not  be  canceled  without  the  city 
returning  the  benefits  it  has  accepted.  It  would  be  of  the 
highest  degree  inequitable  and  unjust  to  permit  the  city  to 
repudiate  the  contract  and  retain  the  benefits. 

It  appears  from  the  record  before  us  that  the  Grand 
Island  Light  &  Fuel  Company,  prior  to  the  commence- 
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ment  of  this  action  in  the  lower  court,  had  furnished 
under  its  contract  to  the  defendant  city  electric  light  for 
five  months,  and  for  which  the  city  audited  two  claims,  one 
for  $291.33,  and  the  other  for  $821.81,  the  payment  of 
which  is  enjoined  by  the  decree  of  the  district  court.  The 
undisputed  evidence  is  that  said  sums  are  the  reasonable 
value  of  the  light  furnished  the  city  under  the  contract. 
We  think  the  court  erred  in  enjoining  the  payment  of  these 
claims  allowed  by  the  city  council.  The  city  has  claimed 
the  benefit  of  the  contract  by  appropriating  the  light  thus 
furnished,  and  it  would  be  inequitable  to  cancel  the  con- 
tract without  restoring  to  the  Light  &  Fuel  Company,  not 
exceeding  the  contract  price,  the  reasonable  value  of  the 
light  thus  appropriated  prior  to  the  bringing  of  this  suit. 
It  is  a  familiar  rule  that  he  who  seeks  equity  must  do 
equity.  The  fact  that  the  contract  under  which  the  light 
was  furnished  was  illegal,  can  make  no  difference.  It  does 
not  relieve  the  municipality  from  being  just. 

In  Eiseman  v.  Gallagher,  24  Neb.,  79)  it  was  held  that 
"where  a  borrower  goes  into  a  court  of  equity  to  seek  re- 
lief from  an  usurious  contract,  he  must  tender  the  amount 
of  the  principal  and  lawful  interest,  and  it  is  the  duty  of 
the  court  in  granting  relief  to  render  a  decree  for  the  actual 
amount  of  the  loan,  with  7  per  cent  interest  thereon." 

The  case  of  Mayor,  etc.,  v»  Huff,  60  Ga.,  221 ,  is  quite  in 
point.  In  that  case  Huff,  while  mayor  of  Macon,  con- 
tracted with  the  city  council  to  lease  the  city  park  for  five 
years,  and,  for  an  annual  sum  paid  him,  to  fence,  drain,  and 
keep  the  same  in  repair  for  that  period.  An  action  was 
brought  to  annul  the  contract.  While  it  was  held  void, 
the  city  was  compelled  to  reimburse  Huff  for  what  he  had 
expended.  We  quote  the  third  point  of  the  syllabus 
in  that  case:  "Equity,  however,  requires  every  litigant 
who  seeks  her  aid  to  do  equity;  and  inasmuch  as  the  de- 
fendant has  expended  large  sums  of  money  in  fencing, 
levying,  draining,  and  ornamenting  the  park,  of  which  the 
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oity  has  received  the  benefit,  equity  will  not  interpose  in 
behalf  of  the  complainant  to  annul  and  set  aside  the  con* 
tract,  though  thus  illegal,  unless  the  complainant  shall  first 
do  equity,  and  to  do  equity  the  city  must  pay  the  defend- 
ant the  money  so  expended  and  interest  thereon,  and  thus 
restore  him,  as  far  as  practicable,  to  his  daJta  quo^  in  the 
absence  of  actual  fraud  on  his  part." 

The  same  principle  was  fully  recognized  in  the  case  of 
Tamer  d  al.  v.  Cruzen  et  al,,  30  N.  W.  Rep.  [Iowa],  483. 
That  was  an  action  brought  by  a  taxpayer  of  Adams 
county  to  cancel  a  contract  entered  into  between  the  county 
and  the  defendant  Cruzen,  whereby  the  county  purchased  of 
him  a  farm  for  the  use  of  the  county  as  a  poor  fiirm,  for 
the  agreed  price  of  $8,800,  and  also  to  restrain  the  treas- 
urer of  the  county  from  paying 'certain .  warrants  issued 
under  the  contract.  The  purchase  was  unabthorized,  having 
been  made  without  a  vote  of  the  people.  Chief  Justice 
Adams,  in  the  opinion  in  that  case,  says :  ^'  It  may  be  that 
the  intention  in  .decreeing  the  invalidity  of  the  contract 
was  merely  to  afford  a  basis  for  enjoining  the  payment  of 
warrants  issued  for  a  part  of  the  purchase  money.  If 
this  is  so,  then  the  court  proceeded  upon  the  theory  that  the 
county  could  be  relieved  of  a  part  of  the  burden  of  its 
contract,  while  retaining  the  entire  benefit  of  it.  Of  such 
decree  the  county  could  not,  of  course,  complain.  But 
such  a  decree  cannot,  in  our  opinion,  be  sustained.  It  ap- 
pears to  us  to  be  well  settled  as  a  rule,  with  one  exception, 
Uiat,  where  the  consideration  received  by  a  corporation  under 
an  tdtra  virea  contract  can  be  restored,  a  court  of  equity 
will  not  relieve  the  corporation,  as  against  the  contract, 
without  providing  for  a  restoration  of  the  consideration." 
The  following  authorities  sustain  the  same  equitable  doc- 
trine: Co,  Corners  Lucas  Co.  v.  Hunt,  6  O.  St.,  488;  Ar- 
gmti  V,  San  Francisco,  16  Cal.,  282. 

The  (decree  of  the  district  court,  therefore,  should  have 
required  the  city  to  pay  the  two  warrants  issued  on  the 
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claims  allowed,  and  also  to  pay,  not  exceeding  the  contract 
price,  the  reasonable  value  of  all  light  furnished  the  city 
under  the  contract  up  to  the  commencement  of  this  action 
in  the  court  below,  with  7  per  cent  interest  thereon,  first 
deducting  the  amounts  of  said  warrants. 

It  is  claimed  that  because  the  other  members  of  the  city 
council,  at  the  time  of  the  letting  of  the  contract,  knew 
that  Wasmer  was  a  stockholder  of  the  company,  the  con- 
tract is  valid.  This  is  certainly  untenable.  The  right  of 
the  city  or  a  taxpayer  to  avoid  the  contract  is  not  affected 
by  the  fact  that  no  wrong  was  practiced  upon  the  city. 

The  plaintiff  has  not  been  guilty  of  such  laches  as  to  bar 
it  from  maintaining  this  suit.     The  allegations  and  proof 
are  that  the  plaintiff  continually  protested  against  the  per- 
formance of  the  contract.     It  was  diligent  in  the  assertion  * 
of  its  rights  as  a  taxpayer. 

It  is  also  urged  that  the  action  of  the  council,  in  extend- 
ing the  time  of  performance  of  the  contract  and  in  auditing 
and  allowing  the  claims  for  the  light  furnished,  was  an 
affirmance  and  ratification  of  the  contract.  During  all  this 
time  Mr.  Wasmer  remained  as  a  member  of  the  city  council 
and  also  a  stockholder  in  the  Light  &  Fuel  Company ;  and 
it  is  clear  if  the  council  could  not  make  a  valid  contract 
in  the  first  instance  on  account  of  the  interest  of  one  of  its 
members  in  the  contract,  it  could  not  make  it  valid  by  any 
subsequent  acts  of  the  council  while  that  interest  remained. 
The  evidence  sKows  that  Mr.  Wasmer  resigned  as  secre- 
tary and  treasurer  of  the  company  before  the  claims  were 
allowed,  but  we  find  no  evidence  in  the  bill  of  exceptions 
that  he  had  ceased  to  be  a  stockholder. 

The  decree  of  the  district  court  is  therefore  modified  in 
accordance  with  the  views  herein  expressed,  and  as  thus 
modified  is  affirmed. 

Judgment  acoobdikglt.  • 


The  other  judges  concur. 
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Thomas  L.  Cornell  y.  Willl^m  H.  Babntth. 

[Filed  Fkbbuabt  25, 1890.] 

BidTiew.  When  a  canoe  is  sabmitted  to  thia  etmrt  withoat  either  » 
brief  or  oral  argament,  and  no  error  appearing  upon  the  &oe  of 
the  record,  and  the  rerdict  not  being  against  the  eTidence^  th* 
Judgment  will  be  affirmed. 

Cd9e  &  MoNeny^  and  O.  if.  Lambertaon,  for  plaintiff  in 
error. 

■ 

No  appearance  canlra. 

NOBVALi  J. 

This  canse  is  here  on  error  to  the  district  court  of  Nack- 
oils  county.  The  plaintiff  in  error  was  the  defendant  in 
the  court  below.  The  allegations  of  the  petition  are, 
'<  That  on  or  about  the  8th  day  of  November,  A.  D.  1884, 
the  plaintiff  was  the  owner  of  the  west  half  of  the  north- 
west quarter  of  section  3,  township  4  north,  of  range  7  west, 
in  Nuckolls  county,  which  he  then  sold  to  said  def^idant 
Cornell,  who  requested  and  induced  this  plaintiff  to  make 
the  deed  therefor  to  one  E.  A.  J.  Moss;  that  the  consider- 
ation for  said  deed  was  to  be  $1 ,600,  which  was  its  reason- 
able and  fair  value,  and  the  deed  was  made  and  delivered 
in  pursuance  of  said  agreement  The  consideration  or 
purchase  price  was  to  be  paid  by  the  defendant  as  follows: 
Defendant  to  assume  all  liens  on  said  land  to  the  amount 
shown  of  record,  being  about  $600,  and  for  the  remaining 
$1,000  defendant  agreed  to  furnish  to  this  plaintiff  335 
ewes  not  less  than  two  nor  more  than  three  years  old,  the 
same  to  be  good,  healthy,  and  sound  sheep,  worth  at  least 
$B  per  head.  This  plaintiff  having  no.  knowledge  of  the 
age  of  the  sheep  or  value  and  quality,  relied  upon  the  state- 
ment made  to  him  by  said  defendant  and  the  lepresenta- 
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tions  that  said  sheep  were  good^  yonng^  and  healthy  ewes, 
and  was  thereby  induced  to  trade  for  the  same.  Plaintiff 
says  that  the  statements  so  made  by  the  defendant  were 
&lse ;  that  the  sheep  delivered  to  this  plaintiff  by  said  de- 
fendant were  old  and  nearly  worthless ;  that  by  reason  of 
their  extreme  age  they  had  lost  their  teeth  and  were  unable 
to  eat  and  a  large  number  by  reason  thereof  died;  that  the 
remainder  were  not  worth  to  exceed  one  dollar  per  head 
and  were  the  infuse  of  the  flock ;  that  by  reason  of  said 
sheep  not  being  as  they  were  represented  by  the  defendant 
to  plaintiff,  and  by  reason  of  said  fitlse  and  fraudulent  rep- 
resentations so  made  by  the  defendant,  which  were  relied 
upon  by  the  plaintiff  as  true,  this  plaintiff  has  been  dam- 
aged in  the  sum  of  $700,  no  part  of  which  has  been  paid/' 

The  answer  of  the  defendant  admits  trading  the  sheep 
for  the  farm,  but  claims  he  gave  the  plaintiff  a  written 
warranty  representing  the  sheep  to  be  'Hwo  years  old  and 
over  and  healthy ;''  that  plaintiff  examined  the  sheep  be- 
fore taking  them  and  said  they  were  all  right,  and  that  he 
was  satisfied ;  that  the  sheep  were  healthy  and  not  less  than 
two  years  old,  and  in  all  respects  fully  complied  with  the 
warranty. 

The  reply  of  the  plaintiff  denies  the  all^tions  of  the 
answer. 

The  cause  was  tried  to  a  jury,  which  returned  a  verdict 
assessing  plaintiff^s  damages  at  f  723.60. 

The  defendant  filed  a  motion  for  a  new  trial  containing 
twenty-nine  assignments  of  error,  viz: 

1.  Irregularity  in  the  proceedings  of  the  court,  and 
abuse  of  discretion  by  which  defendant  was  prevented 
from  having  fair  trial. 

2.  Misconduct  of  the  jury  and  prevailing  party. 

3.  Error  in  the  assessment  of  the  amount  of  recovery^ 
the  same  being  too  large. 

4.  The  verdict  is  not  sustained  by  the  evidence. 
6.  Errors  of  law  occurring  at  the  trial. 
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The  remaining  assignments  of  error  oonsisted  in  the  giv- 
ing and  refusing  of  instructions. 

The  plaintiff  having  remitted  $23.60,  the  motion  for  a 
new  trial  was  overruled  and  a  judgment  was  rendered  for 
$700. 

The  petition  in  error  contains  the  following  assignments 
of  error: 

1.  The  court  erred  in  refusing  to  permit  the  plaintiff 
herein  to  testify  where  he  purchased  die  sheep  in  contro- 
versy. 

2.  Tlie  court  erred  in  aiding  the  attorney  of  the  defend- 
ant herein  by  examining  and  cross-examining  witnesses  in 
his  behalf. 

3.  The  court  erred  in  giving  instructions  Nos.  1  to  14 
inclusive. 

4.  The  court  erred  in  reiusing  to  give  instructions  1  to  9 
inclusive,  requested  by  the  plaintiff  in  error. 

5.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

The  cause  is  submitted  to  this  court  on  the  record|  without 
either  brief  or  oral  argument  to  aid  us  in  our  investigation. 

It  is  claimed  that  the  court  erred  in  refusing  to  permit 
the  plaintiff  in  error,  when  a  witness  in  his  own  behalf, 
from  answering  this  question,  ^^  Where  did  you  get  this 
particular  flock  of  sheep  ? ''  The  question  was  an  immar 
terial  one.  The  issue  to  he  tried  was  not  where  Cornell 
obtained  the  sheep,  but  rather,  what  representations,  if  any, 
he  made  to  Barnum  at  the  time  of  the  sale,  as  to  the  age 
and  condition  of  the  sheep,  and  if  any  representations  were 
made,  whether  or  not  they  were  untrue.  There  was  no 
evidence  given  which  in  the  least  tended  to  make  the  an- 
swer sought  to  be  elicited  by  the  question  pertinent  to  the 
case.  No  error,  however,  can  be  predicated  upon  the  rul- 
ing of  the  court  in  sustaining  the  objection  to  the  question, 
for  the  obvious  reason  that  the  plaintiff  in  error  made  no 
offer  to  prove  where  he  purchased  the  sheep. 
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It  is  next  urged  that  the  ooort  erred  in  aiding  the  attor- 
ney of  the  plaintiff  below  in  the  examination  of  witnesses. 
The  record  discloses  that  the  learned  judge  who  presided  at 
the  trial  propounded  but  a  single  question  to  one  witness 
during  the  entire  trial.  This  question  was  competent^  and 
olearly  there  was  no  abuse  of  discretion  in  asking  it. 

Complaint  is  also  made  in  the  motion  for  a  new  trial  of 
the  conduct  of  the  jury  and  prevailing  party.  There  is  not 
a  line  in  the  record  tending  to  show  any  misconduct  on  the 
part  of  either  the  jury  or  the  defendant  in  error. 

An  exception  was  taken  to  each  of  the  fourteen  instruo> 
tions  given  to  the  jury.  Upon  examination  we  find  that 
they  fully  and  fairly  submitted  the  issues  in  the  case  to  the 
triers  of  fact.  The  instructions  that  wQre  requested  by  the 
plaintiff  in  error  having  been  substantially  covered  by  the 
charge  of  the  court^  were  properly  refused. 

The  evidence  in  the  case  is  quite  conflicting.  There  is, 
however,  sufficient  testimony  in  the  bill  of  exceptions  to 
sustain  the  verdict  of  the  jury,  and  it  will  therefore  be  up- 
held. 

No  error  appearing  in  the  record,  the  judgment  of  the 
district  court  is  affirmed. 


Judgment  affibmed. 


Thb  other  judges  concnr. 
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Joseph  Bttbnb  v.  Cmr  of  Faibmost. 

[FnjED  Fkbbuabt  26^  189a] 

L  Evidence :  DiBicnoN  of  Vbbdiot.  Where  there  is  not  salll- 
cient  evidence  to  aathoriae  a  verdict  for  the  plaintiff^  it  is  tbe 
duty  of  the  oonrt  to  direct  a  verdict  for  the  defendant. 

S.  :  Objection.    When  a  question  is  asked  a  witness,  to  which 

objection  is  made,  which  is  sustained,  the  party  desiring  the 
evidence  most  offer  to  prove  the  facts  sought  to  be  introduced 
au  evidence.  {Mathew$  v.  SUUe^  19  Neb.,  330.) 

Erbob  to  the  district  court  for  Fillmore  county.  Tried 
below  before  Morris,  J. 

John  Barsby,  and  Pound  &  Burr,  for  plaintiff  in  ^lor. 
Maule  &  Shan^  contra. 

NOBVAL,  J. 

The  plaintiff,  Joseph  Bams,  bronght  this  action  to  re- 
cover the  sum  of  $656,  claimed  as  a  balance  dne  him  from 
the  city  of  Fairmont  on  the  following  contract: 

"Lincoln,  Neb.,  Jan.  15, 1887. 
"  To  the  Hon.  Mayor  and  Qty  Council  ofFairmonty  Neb. : 
Gentlemen — I  herewith  hand  yon  a  proposal  to  famish 
your  city  a  water  supply  of  (6400)  sixty-four  huudred  gal- 
lons or  (200)  two  hundred  barrels  of  water  per  hour  for  (24) 
twenty-four  consecutive  hours'  pumping,  and  I  guarantee 
that  said  supply  shall  hold  good  for  (6)  six  days,  com- 
mencing my  work  in  the  bottom  of  your  well  now  dug  and 
walled  up,  and  putting  down  an  iron  pipe  (5)  five  inches 
in  diameter  to  a  sufficient  water  supply  to  furnish  the 
quantity  of  water  above  called  for,  and  furnish  a  first<-class 
point  (4)  inches  in  diameter  and  of  a  sufficient  length  to 
admit  of  a  free,  easy  flow  of  the  water,  putting  in  a  section 
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of  screen  pipe  or  point  at  each  vein  of  water,  should  it  be 
deemed  necessary,  to  secure  the  easy  flow  mentioned.  I 
will  furnish  all  material  and  do  all  the  work  to  complete 
the  work  and  do  a  first-class  job  in  every  particular.  I  will 
also  put  on  a  T  on  the  top  of  the  drive  pipe  in  the  dug 
well  at  or  below  the  water  line  and  move  your  steam  pump 
over  from  its  present  well  to  the  dug  well,  furnishing  10x12 
timbers  for  a  foundation  and  running  through  the  wall 
and  back  in  the  ground,  laying  the  end  outside  of  the  wall 
in  a  brick  and  mortar  foundation,  and  then  plank  over  or 
floor  over  with  two-inch  plank,  putting  this  foundation 
down  in  the  dug  well  at  least  ten  feet  from  the  surface  of  the 
ground,  and  then  cut  the  pipes  and  fit  the  same  with  pump 
and  all  its  connections  so  that  it  will  stand  on  the  above- 
mentioned  platform  in  the  well,  all  connected  and  fitted 
with  one  branch  of  the  tee  on  the  drive  pipe  at  the  bottom 
of  the  well.  I  will  also  put  on  the  other  branch  of  the  tee 
a  4|xl4  inch  cylinder,  fitting  the  same  with  the  discharge 
pipe  and  plunging  rod  running  to  the  top  of  the  well,  con- 
necting the  discharge  with  the  discharge  pipe  from  the 
steam  pump,  the  latter  to  be  connected  with  the  present 
discharge  already  laid. 

"  Also,  furnish  and  set  upon  a  fifty-foot  tower  a  twenty- 
two  foot  Aldrich  mill,  known  as  the  Nebraska  Chief  in 
this  state,  (the  timbers  and  size  of  tower  to  be  about  the 
same  as  the  one  belonging  to  the  B.  &  M.  B.  R.  in  Fair- 
mont, and  to  be  securely  anchored,  and  the  timbers  of 
tower  to  be  dressed  lumber),  doing  all  work  and  furnish- 
ing all  material  necessary  to  construct  and  erect  the  same  in 
a  first-class  manner.  I  will  also  disconnect  the  boiler  from 
all  its  fastenings  and  lower  it,  after  first  digging  down  the 
boiler  room  the  full  size  of  said  room,  deep  enough  to 
permit  of  a  floor  to  be  laid  on  the  present  sills  under  the 
building  without  the  boiler  or  any  of  its  points  interfering 
with  or  reaching  the  floor  above.  I  will  then  drift  or 
tunnel  from  the  boiler  room  to  the  pump  platform  over  the 
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welly  making  it  six  feet  high  and  three  feet  wide,  cribbing 
the  Bides  and  top  with  two-inch  plank,  then  connecting  and 
fitting  all  steam  pipes  with  pump,  making  a  good  and 
workmanlike  job  of  the  same  in  every  particukr,  as  good 
as  it  was  before  moved ;  in  this  it  is  not  meant  to  include 
the  foundation  under  the  wall  in  the  boiler  house.     The 
city  also  agreeing  to  give  me  all  the  pipe  that  is  now  in  the 
wells  attached  to  the  pump  or  drove  in  the  ground,  if  I  can 
pull  it,  at  my  own  expense.     I  to  finish  and  complete  the 
work ;  including  everything  necessary  to  furnish  the  water 
and  make  the  change,  except  the  foundation  mentioned,  all 
finished   and  complete,  for  the  sum  of  ($1956)  nineteen 
hundred  and  fifly-six  dollars,  to  be  paid  me  when  the  work 
shall  be  finished  and  tested  and  shown  to  fulfill  the  condi- 
tions of  this  contract  as  per  above ;  the  whole  to  be  com- 
pleted in  ninety  days  from  this  date;  the  contract  forfeited 
if  not  completed  at  that   time,  if  due  diligence  is  not 
shown  by  me  in  endeavoring  to  complete  the  work ;  and  it 
is  especially  understood  that  the  steam  pump  shall  remain 
as  it  now  is  and  in  such  condition  that  the  water  from  the 
well  now  there  can  be  used  until  the  new  well  is  ready  for 
use,  I  to  have  the  use  of  the  boiler  by  furnishing  fuel 
and  engineer,  providing  I  do  not  at  any  time  interfere  with 
the  use  of  the  boiler  and  the  pump  by  the  city. 

*'  (Signed)  Joseph  Burns. 

'^  The  above  proposition  is  accepted  on  the  part  of  the 
city  of  Fairmont,  Neb.,  this  16th  day  of  January,  A.  D. 

1887. 

''(Signed)  John  Babsbt,  Mayor. 

''Attest : 

"C.  M.  Clark, 

«[8EAL.]  aty  Clerk'' 

The  plaintiff  allies  that  he  has  in  every  respect  com- 
plied with  all  the  terms  of  the  above  contract  on  his  part 
to  be  performed.  On  the  other  hand  the  defendant  insists 
that  the  plaintiff  has  failed  to  furnish  the  quantity  of 
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water  agreed  upon.  The  cause  was  tried  to  a  jury  and  a 
verdict,  by  direction  of  the  court,  was  returned  for  the  city. 
The  plainti£P  brings  the  case  here  for  review  by  petition 
in  error. 

The  principal  question  presented  for  our  consideration 
iSy  Did  the  court  err  in  instructing  the  jury  to  return  a 
verdict  for  the  defendant  ?  It  appears  that  the  plaintiff  has 
been  paid  on  the  contract  $1,300,  and  when  the  same  was 
paid  the  city  council  of  Fairmont  entered  upon  its  records 
the  following,  which  was  agreed  to  by  the  plaintiff: 

'^  Whereas,  A  partial  test  has  been  made  of  the  work 
done  by  Joseph  Burns  on  his  contract  to  supply  water,  and 
the  council  are  not  fully  satisfied  that  the  required  amount 
has  been  fully  furnished ;  and 

"Whereas,  Said  Burns  is  desirous  of  receiving  a  por- 
tion of  the  money  on  said  contract,  and  the  council  are 
agreed  that  it  is  proper  that  he  do  so;  therefore,  be  it 

''  Resolved,  That  the  sum  of  thirteen  hundred  dollars  be 
advanced  said  Burns  on  said  contract ;  provided  such  ad- 
vance shall  not  be  taken  or  construed  as  an  acceptance  or 
partial  acceptance  of  said  work,  and  shall  not  prejudice  the 
rights  of  the  city  in  any  manner,  and  said  Burns,  by  ac- 
cepting said  amount,  agrees  to  these  conditions ;  and  further, 
the  city  shall  have  at  least  (4)  four  months  from  the  passage 
hereof  to  fully  satisfy  themselves  that  said  contract  has 
been  fulfilled,  said  Burns  also  waiving  all  technicalities  or 
technical  rights  which  may  have  accrued  or  shall  hereafter 
accrue  by  the  use  by  the  city  of  the  wells  and  machinery. 
Said  Burns  also  agrees  by  the  acceptance  of  said  amount  of 
money  that  all  work  done  an^  all  machinery  furnished  by 
him  shall  be  the  property  of  and  belong  to  the  city  of 
Fairmont. 

"Agreed  to  August  20, 1887.  Joseph  Burns." 

At  the  trial  in  the  court  below  the  parties  stipulated 
that  if  the  court  was  of  the  opinion  that,  under  the  terms 
of  the  contract,  it  was  the  duty  of  the  plaintiff  to  make  any 
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further  test  of  the  qaantitj  of  the  water  to  be  furnished  said 
defendant,  then  the  finding  should  be  for  the  defendant^ 
and  if  the  court  be  of  the  opinion  that  the  said  plaintiff  was 
not  to  make  any  farther  test  of  said  quantity  of  water,  then 
the  finding  should  be  for  the  plaintiff  in  the  amount  claimed 
in  the  petition. 

The  only  testimony  in  the  bill  of  exceptions  in  regai^ 
to  the  testing  of  the  quantity  of  water  in  the  wells  was 
given  by  John  Henry,  who  superintended  the  work  for  the 
plaintiff  at  Fairmont.  His  testimony  on  that  subject  is  as 
follows: 

Q.  Did  you  see  the  pump  they  had  to  lift  water  with? 

A.  Yes,  sir. 

Q.  What  kind  of  a  pump  would  you  call  it? 

A.  I  would  not  call  it  any  kind  of  a  pump ;  I  thfhk  the 
maker  of  it  was  ashamed  to  put  his  name  on  it;  I  did  not 
see  any  name  on  it 

Q.  You  may  state,  then,  how  many  barrels  of  water  per 
hour  could  you  lift  up  with  that  old  pump. 

A.  I  could  not  say,  exactly  ;  I  should  think  about  250* 

Q.  For  how  long  a  time  would  the  flow  continue? 

A.  I  can't  tell.  You  can't  produce  any  vacuum  with 
that  pump;  it  was  all  full  of  holes,  and  we  had  to  plug 
it  up  with  wooden  plugs. 

Q.  Had  it  any  suction  capacity  whatever? 

A.  Very  slight — a  little.  A  good  pump  will  suck  water 
about  twenty-seven  feet 

Q.  State  how  many  barrels  per  hour  the  old  pump  would 
raise  out  of  the  well,  as  furnished  to  you  by  the  city  of 
Fairmont. 

A.  Well,  after  we  worked  a  good  deal  on  the  pump,  it 
would  raise  about  175  barrels  an  hour. 

Q.  How  did  you  measure  the  flow  of  water  to  know  how 
many  barrels  of  water  it  would  raise? 

A.  I  did  not  measure  it.  The  city  council  measured  it^ 
and  decided  that  that  was  about  the  amount 
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Q.  Who  was  present  al  the  test? 

A.  Mr.  CubbisoD^  Mr.  Goold^  Mr,  Moore^  and  I  coald 
not  say  whether  the  mayor  was  there  or  not.  I  would  not 
be  sure  whether  he  was  or  not.     They  looked  after  it 

Q.  How  long  did  the  test  continue? 

A.  I  did  not  time  it.  It  continued  an  hour,  I  presume^ 
or  two  hours^  until  a  part  of  the  machinery  that  we  had 
rigged  up  broke. 

Q.  What  was  it  broke? 

A.  It  was  a  crank  pin  connected  with  the  walking  beam. 

Q.  Was  that  a  proper  pump  to  test  this  well  by,  in  your 
opinion? 

A.  Which  pump? 

Q.  The  old  one  ? 

A.  No,  it  was  not. 

Q.  When  the  pump  broke  down  was  there  any  percep- 
tible diminution  in  the  flow  of  water  from  the  well^  up  to 
the  time  when  the  pump  broke  down  ? 

A.  No,  there  was  none.     *     *     * 

Q.  When  was  it  this  test  was  made  ? 

A.  I  have  not  got  the  date  of  iU 

Q.  About  when? 

A.  I  could  not  say. 

Q.  Was  it  made  just  prior  to  the  20tli  of  Angust,  1887? 

A.  I  don't  know.     I  presume  it  was. 

Q.  Was  it  made  prior  to  the  payment  of  the  money  to 
Mr.  Burns  by  the  citjr^ 

A.  I  think  it  was. 

Q.  After  you  made  that  test,  assuming  that  you  made  a 
test  prior  to  the  20th  of  August,  1887,  did  you  not  make 
any  further  or  other  test  of  the  quantity  of  water  to  be 
taken  out  of  the  well  ? 

A.  We  had  previous  to  that     *     *    ♦ 

Q.  How  many  days  of  the  test  were  you  there? 

A.  I  was  there  the  first  day. 

Q.  How  did  it  work  that  day? 
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A.  Very  Batisfactory. 

Q.  How  many  barrels  per  hour  did  it  lift  outof  the 

well  at  that  time  ? 

A.  I  did  not  keep  any  record. 

Q.  Who  did  keep  the  record  ? 

A.  I  can't  tell. 

Q.  Who  was  present  when  the  test  was  made? 

A.  I  was  part  of  the  time,  Mr.  Bums,  and  the  city 

oflBdals. 

Q.  The  mayor  and  coundl  of  the  city  ? 

A.  Yes,  sir. 

Q.  You  say  no  other  or  further  test  of  this  well  was 
made  after  about  the  20th  of  August,  1887? 

A.  Not  to  my  knowledge.     I  left  after  that 
^  *****  • 

Q.  These  two  tests  were  made  after  the  two  pipes  were 

driven? 
A,  Yes,  dr. 
Q.  The  flowing  bdng  into  the  well? 

A.  Yes,  sir. 

Q.  When  you  first  opened  the  first  pipe  that  yoa  drove, 

how  mudi  water  did  the  rise  in  the  tube  indicate? 

A.  It  stood  about  100  feet  deep  in  the  tube.  The  well 
was  about  109  feet  from  the  bottom  of  the  dug  well,  and 
it  stood  within  about  nine  feet  of  the  bottom  of  the  dug 
well,  showing  about  100  fedd  of  water. 

Q.  When  you  opened  up  the  second  pipe  how  much 
water  did  it  indicate? 

A.  Tlie  same  thing. 

It  dearly  appears  from  the  testimony  that  the  tests  made 
by  the  plaintifi*  fiiiled  to  show  that  the  wells  were  capable 
of  furnishing  a  water  supply  of  200  barrels  of  wat«r  per 
hour  for  twenty-four  consecutive  hours^  pumping  and  that 
such  supply  would  be  good  for  six  days.  The  tests  only 
showed  a  supply  of  175  barrels  for  one  or  two  hours.  It 
does  not  appear  that  the  tests  were  even  continued  £oir 
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twenty-foar  oonsecutive  hours,  much  less  for  six  days.  By 
the  terms  of  the  contract  the  city  was  to  pay  when  the 
work  was  finished  and  tested  and  shown  to  fulfill  the  oon- 
ditioDs  of  the  contract.  The  fact  that  the  plaintiff  par- 
tially tested  the  capacity  of  the  wells  shows  that  it  was  his 
understanding  of  the  contract  that  he  was  required  to 
demonstrate  by  practical  means  the  quantity  of  water  they 
were  capable  of  supplying.  The  parties  having  thus  con- 
strued the  contract,  we  are  warranted  in  adopting  the  same 
construction.  Should  tb'^  plaintiff  yet  make  the  required 
test  he  can  recover. 

The  resolutions  of  the  city  council,  under  date  of  August 
20,  and  signed  by  Mr.  Burns,  recognize  that  only  a  par- 
tial test  had  been  made  and  that  the  council  were  not  fully 
satisfied  with  the  supply  of  water.  It  does  not  appear 
that  any  test  was  ever  made  after  the  payment  of  the 
$1,300.  Before  the  plaintiff  could  recover  we  think  it  was 
his  duty  to  establish  by  evidence  that  the  wells  had  the  ca- 
pacity to  furnish  the  quantity  of  water  called  for  by  the 
contract. 

The  fact  that  the  city  has  been  using  the  wells  and  ma- 
chinery does  not  waive  the  terms  of  the  contract  or  preju- 
dice the  rights  of  the  dty.  The  plaintiff  expressly  agreed 
that  it  should  not.  There  being  no  conflict  in  the  evidence, 
and  the  plaintiff  having  failed  to  show  that  it  had  furnished 
the  dty  the  requisite  supply  of  water,  the  court  did  right 
in  instructing  the  jury  to  return  a  verdict  for  the  defendant. 

The  plaintiff  cannot  complain  of  the  failure  of  the  court 
to  reduce  to  writing  its  instruction  to  the  jury.  The  par- 
ties stipulated  that  the  court  should  instruct  orally.  {Fitz- 
gerald  v.  Fitzgerald,  16  Neb.,  414.) 

The  last  contention  is  that  the  court  erred  in  sustaining 
the  defendant's  objection  to  several  questions  propounded 
by  the  plaintiff  to  the  witness  Henry.  Error  cannot  be 
predicated  thereon,  because  the  plaintiff  made  no  offer  to 
prove  the  facts  sought  to  be  introduced  in  evidence.  (Mathr 
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em  V.  StaUf  19  Neb.,  330;  Masters  v.  Marsh,  Id.,  462; 
Lipsoomb  v.  Lyon,  Id.,  622.) 

There  is  no  reversible  error  in  the  reoord,  and  the  jadg* 
ment  is  affirmed. 

Judgment  affismjok 


Ths  other  jadges  oonoor. 
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Abatement.    See  Bastabdt. 

Aoooiint  Stated.    Bee  Limitation  of  AonoNS,  1,  % 

Aoooiintiiig.    Bee  Pabtnbbship,  2. 

Aotioiui.    Bee  Baneb,  4.    Ck>UKTiEB.    Joikdbb  of  Gaxtsbb. 
Option.    Pabtib& 

1.  Od  fire  insnraDoe  policy  iB  tnuiBitoiy  in  its  nature,  and  may 
be  bronght  wherever  service  can  be  had  on  the  company, 
thoagh  the  contract  is  made  in  Iowa  where  the  statutes 
provide  in  what  counties  an  action  may  be  bronght  on  the 
policy.    Insurance  Co,  of  N.  A.  v.  McLimana 667 

%  Against  a  national  bank  to  recover  the  penalty  fixed  by 
sec.  5198,  Rev.  Stats.  U.  S.,  for  taking'  nsnry,  may  be 
bronght  in  any  county  or  district  court  of  the  county 
in  which  the  bank  is  located,  if  such  court  have  juris- 
diction of  the  amonnt  involved.  Schuyler  Nai,  Bank  v, 
BoUong 684,  691 

Actions  Qtda  Timet. 

1.  Neither  party  may  have  two  trials  in.    MoUU  v.  Pefera.....  671 

2.  Where  lx>th  parties,  by  their  pleadings,  claim  the  same 
tract  of  land,  and  each  asks  to  have  his  title  quieted,  it  is 
too  late  after  decree  for  the  losing  i>arty  to  claim  for  the 
first  time  that  the  proper  remedy  was  ejectment*    Id. 

8.  Evidence  examined  and  found  to  sustain  the  decree  of 
the  court  below  quieting  title  to  the  real  estate  in  con- 
troversy.    Bcddridge  V.  Foust 259 

Adverse  Possession. 

Occupation  under  mistake  constitutes.     OhernaUe  v,  Edgar.J70f  83 

Affidavit.    See  Continuancb. 

Agreements.    See  Contbacts.    Stipulations. 

Alimony.    See  Judicial  Sales,  3,  4. 

1,  In  apportiouing,  the  court  will  consider  ability  of  hus- 
band, wife's  estate,  if  any,  and  the  situation  of  the  parties. 
Bmall  V.  SmaU 845 
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S.  An  allowmnoe  of  $20  per  month,  in  addition  to  the  home- 
Btead,  heldf  under  the  circamBtanoes,  to  be  ezoeesive.    Id^  846 

Alteration. 

1.  Of  chattel  mortgage  ;  OTidenoe  examined  and  fonnd  not 
to  establish.     Oandy  v.  Dewqf^ 179 

9.  Where  a  note  is  dated  Ang.  1, 1886|  payable  five  months 
after  date,  and  the  defense,  in  an  action  by  the  indorsee, 
iA  want  of  consideration  and  indorsement  after  maturity, 
and  by  inspection  it  appears  that  the  indorsement  in  pen- 
cil of  **C)ct.  1,  iaS7,"  was  rewritten  in  ink  as  "Oct.  15, 
1886,''  the  note  is  not  admissible  without  evidence  ex- 
plaining the  alteration.    Jpkumm  «.  lini  N^L  BaaJb....,.^^  796 

Amendment.    See  Labcsny,  3.    Plsadihq,  8,  11,  12. 

Answer.    See  Pleading. 

Liberally  construed  in  case  stated  and  hdd  sufficient  after 
rerdict    BeeU  v,  Ftynn.,,^ S75 

Appeal.    See  Elections,  3,  4.    Review. 

1.  Notice  of,  not  necessary  in  order  to  confer  jurisdiction  on 
supreme  court.     Schuyler  v.  Hanna 604 

9.  Not  essential  to  such  jurisdiction,  that  the  record  should 
contain  the  depositions,  testimony,  or  proofe  offered  fn 
evidence  in  the  lower  court.    Id^ 609 

8b  When  taken  without  the  filing  of  a  supersedeas  bond,  and 
resulting  in  the  reversal  of  a  decree  quieting  the  title  to 
real  estate  in  a  party  to  the  action,  does  not  affect  the  title 
of  a  bona  fide  purchaser  under  such  decree.  Farker  e. 
Courinaf 608 

4.  The  allegation  that  a  party  sought  in  good  fbith  to  dismiss 
an  action  which  he  had  brought  before  a  justice  of  the 
peace,  and  that  defendant  appeared  and  obtained  an  ad- 
journment until  a  time  when  plaintiff  was  compelled  to 
remove  from  the  county,  and  afterwards  fraudulently  pro- 
cured a  judgment  in  his  favor,  of  which  plaintiff  did  not 
learn  until  about  a  year  and  a  half  after  its  rendition, 
would  not,  if  proven,  be  sufficient  to  extend  the  time  for 
taking  an  appeal  under  sec  1007  of  the  Code ;  even  though 
plaintiff  was  a  foreigner,  and  his  fkilure  to  understand 
the  English  language  may  have  caused  him  to  be  misin- 
formed by  the  justice.     Miller  «.  Camp • 415-16 

Appearance.    See  Attorneys,  1,  2. 

1.  Taking  of  stay  is.     Drante  v.  Armhutier  ,„ 469 

9.  Of  an  attorney  when  unauthorized,  confers  no  jurisdiction 
on  the  court.     Varce  v.  Page 297 
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Appraisen. 

Porcbase  by,  at  judicial  mIo  not  Told  t8  agaiiist  tbird  parties 
who  baye  do  interest  in  tbe  matter.    Bmo  v.  Hale 668 

Appraisement.    See  Dahaoes. 

ASBaiQt.    See  Rapb. 

Aflfrignment.    See  Novation. 

Assmnpsit.    See  Coktbagt,  3.    Pabtnkbshif,  1*   Yendob 

AND  YSNDBB,  3. 

1.  In  an  action  to  recover  tbe  Talne  of  certain  seryices,  an 
all^ation  in  defendant's  answer  tbat  plaintiff  never,  at 
•  defendant's  request,  performed  tbe  services  claimed,  and  . 
defendant  never  promised  to  pay  for  the  same,  is  an  ad* 
mission  tbat  the  services  were  rendered  as  claimed.  Smi" 
ley  «.  Anderson 108 

9.  Tbe  question  whether  or  not  snch  services  are  voluntary, 
mnst  be  determined  by  the  jnry  from  the  evidence.    Id, 

Attachment.    See  Stoppage  in  Tbansitu,  2. 

Of  goods  alleged  to  be  frandnlently  conveyed,  upheld.  Xir- 
kendall  V.  Shorey 646-6 

Attorneys.    See  Summons. 

1.  Are  presamed,  where  they  appear  in  an  action,  to  be  au- 
thorized by  the  party  whom  they  claim  to  represent.  Voree 
v,Page 886 

8.  Such  presumption  is  rebuttable, and  the  special  finding  of 
a  Jury  that  the  appearance  of  counsel  in  certain  proceed- 
ings was  unauthorized,  held,  conclusive.    Jd 280-7 

8L  Are  entitled  to  a  fee  of  $25,  provided  for  in  a  mortgage  in 
case  it  should  be  foreclosed ;  the  mortgage  being  executed 
while  the  law  allowing  attorneys'  fees  was  in  force.  Che' 
ney  v.  Campbell. 878 

Anotions.    See  Judicial  Sales. 

Bailment.    See  Option. 

Ballots.    See  Elbctions,  5-8. 

Banks.    See  Negotiable  Instbumentb,  1. 

1.  Supreme  court  has  jurisdiction  to  appoint  receivan  of,  in 
a  proper  case.    State  v.  Oommereial  Bank 888 

8.  Property  and  assets  of,  when  they  have  ceased  to  do  a 
banking  business,  constitute  a  trust  fund  for  the  payment 
of  debts,  and  the  right  of  creditors  to  the  corporate  prop- 
erty are  superior  to  those  of  stockholders,  or,  the  assignees 
of  insolvent  stockholders.    Id 688-4 

8.  Any  county  or  district  court  of  the  county  in  which  a  na- 
tional bank  is  located  has  jurisdiction  in  an  action  against 
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il  for  ft  peiwltj,  under  sec.  5198  U.  8.  Bar.  Steli.,  whera 
the  ftmoant  ioToWed  is  within  sneh  Juriadiction.  B^mgler 
NaL  Btmk  v.BMmg,^ - M| 

4.  In  tnch  action,  the  plaintiff  may  recover  doable  the  amoont 
of  intereat  actually  paid,  and  ia  not  confined  to  doaUe  the 
sum  taken  in  ezceaa  of  the  legal  rate.    Id. ^—*^.,.  Wn 

Bastardy. 

Where,  under  ch.  37,Ck>mp.  Stats.,  relating  to  illegitimaila 
children,  a  mother  commences  proceedings  before  a  jostiee 
againat  the  patatiTe  father  of  her  bastard  child,  and  her 
examination  before  the  Jnstioe  is  taken  down  in  writing^ 
but  she  soon  afterwards  diee,  the  action  may  be  reviTcd 
in  the  name  of  the  coanty,  and  the  examination  of  the  de- 
ceased proeecatrix  may  be  introdaoed  in  evidence.  Dodge 
C0U1U9 1.  KemnitM.,., ^^  8M 

Bills  and  Notes.    See  Nbqotiabls  iNSTBUMmnB. 

Bills  of  Bxoeptioiis.    See  Bsvisw,  12, 13. 

1.  Not  necessary  to  be  filed  in  district  conrt  in  order  to  con- 
fer Jurisdiction;  transcript  alone  snificient.  Sehu^er  si 
Simna..,. 1 SOS 

2.  Motion  to  qnash,  most  be  based  on  neglect  to  comply  with 
statutory  requirements  in  preparing,  or  similar  cause,  and 
cannot  be  predicated  on  failure  to  file  motion  for  new  triaL 
Pkanix  In$,  Co.  v.  Beadinger..^^ 588-S 

Bona  Fide  Holder.    See  Nbootiablb  Instbumbntb,  3. 
1.  Evidence  examined  and  found  to  sustain  the  holding  that 
plaintiff  was  not.    Bichard$on  v.  Stone 13^-140 

8.  Transferee  without  notice,  of  a  promissory  note  bclore  nu^ 
turity,  aa  collateral  security  for  a  loan,  is,  at  leaat  to 
the  extent  of  such  loan.    Hdmer  e.  CommeroUd  Bomk 47B 

Bona  Fide  Furchaser.  See  Fbaudulbmt  GontbtahobB)  a 

Salb,  4. 

Bond.    See  Elbotioks,  3.    RBsrsAiKiNa  Obdkb,  9;^    Btat 

OP  EZBOUTIOK.     Ukdbbtakino.  | 

Bondsmen.    See  Shbbiffs. 

Boundaries.    See  Countt  Supbbiktbndbnt.   Expbbt  En- 

DBNOB.      SCROOLB,  1,  2. 

Brieih.    See  Rbvibw,  4, 6. 

Buildings.    See  Hbatikg  Appabatus. 

Burden  of  Proof.    See  Onus  Pbobandi. 

Oanvass.    See  Elbctions,  5-a 

Carriers.    See  Common  Cabbibbs.    BAiLBOAns.    Slbbfiho 
Cab  Companibb. 
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Chattel  Mortgages.    See  Lisns.    Rsplevik,  6L 

Ghurohes.    See  RsLiaiotra  Societies. 

Oities.    See  Elbotioks,  5-8.    Justices  of  the  Peace,  1, 9. 
1.  All  offioen  of,  are  prohibited  fVom  being  interested,  di- 
rectly or  indirectly,  in  a  contract  to  which  the  city,  or 
any  one  for  ita  benefit^  ia  a  party.     Grand  Idand  Oa»  Cb. 
•.  We$t 862-66 

^  %  Hence  a  contract  for  street  lighting  between  a  city  and  a 
eorporation,  one  of  whose  stockboldera  is  a  member  of  the 
oonneil  of  snch  city,  is  illegal,  and  a  taxpayer  may  sue  to 
eanoel  the  same.    Id^ 868 

SL  Bot  where  the  city  has  accepted  benefits  nnder  the  con- 
tract, it  most  pay  the  corporation  the  reasonable  yalne, 
not  exceeding  the  contract  price,  of  the  light  famished 
prior  to  the  commencement  of  the  action,  with  seyen  per 
eent  interest.    Id^ 860-1 

4.  Are  required  to  use  all  reasonable  care  and  snperTision  to 
keep  their  streets  and  sidewalks  in  a  reasonably  safe  con* 
dition  for  trayel  in  the  ordinary  modes;  and  are  liable  ibr 
Ikilnre  so  to  do,  provided  a  party  injured  in  oonseqaence 
thereof  was  exercising  reasonable  care.  CUif  of  Lincoln  «. 
SmUh. -.•••- Tit 

5.  Are  not  relieyed  from  liability  because  a  culpable  de- 
fect in  a  sidewalk  is  concealed  hy  recently  fallen  snow. 

Id T72,  781 

&  Chargeable  with  notice  of  defect  where  it  has  existed  for 
some  months  prior  to  an  accident  therefrom,  and  was  ap- 
parent; actual  notice  not  necessary.     Id 772,  774 

7.  The  care  and  superyision  thus  required  is  not  affected  or 
yaried  by  the  number  of  miles  of  sidewalk  in  such  dty. 

Citlaeiui.    See  Indians. 

Claims.    See  Coukties. 

Collateral  Securities.    Ses  Bona  Fide  Holder,  % 

Common  Carriers.    Telegraph  companies  are.    Kemp  v.  W. 

XT.  TO,  0»« 668 

Complaint. 

1.  Must  be  made  on  oath  and  before  a  magistrate,  in  order 

to  giye  him  jurisdiction  to  make  a  preliminary  exam* 

ination  of  one  accused  of  a  criminal  offense.     White  v. 

BiaU. - 341,346-7 

9.  Where  such  magistrate  has  not  Jurisdiction,  the  prelim- 
inary examination  is  not  snch  as  is  required  by  sec.  686  of 
the  Criminal  Code.    Id^ 341,  347 
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8»  TiUd  is  no  put  of,  and  the  nomea  of  two  pOTtiM  writUa 
In  the  upper  lefb  hand  oomer  of  a  oomplaint  charging  lar- 
eeny,  will  not  make  it  a  joint  one  if  hnt  one  name  appear 
in  the  charging  part.    Id* 341,  3i3 

Gkunputation.    See  Ivtb&kt,  5,  a.    M^i^■Agl^  %   Tms. 

Ck>iurtitatioiial  Iaw.   Bee  Statothl 

Contest.    See  £i<kotionb. 

Ctontiniiaaoe.    See  Runstatmiht. 

Under  sec.  960  of  the  Code,  providing  fyt  a  oontinnanco  Ibr 
thirty  days  or  leas  for  want  of  material  eyidence,  an  affida- 
Tit  therefor  may  be  snhstantially  in  the  words  of  the  stat- 
nte,  and  need  not  state  the  purport  of  the  testimony  which 
the  moving  party  expects  to  proonre,   Bekker  e.  6tinner..9S,  M 

Oontinuing  Contract. 

Lease  keid  to  be.    SchieUU  v.  ffarladL. 368-71 

Contract     See    Cities,    1-3.     Damagib.     Eyidsnov,    ?• 

Homestead,  5,  6.    Noyatioh.     Heal  Estate,  1. 

Reyiew,  9. 

!•  Offer  and  acceptance  in,  set  out,  and  evidence  in  action 

Ibr  damages  for  breach  of,  examined  and  foand  to  ahow 

that  the  verdict  was  too  small,     ffancode  v.  Stout ..300-6 

%,  Qaestion  of  whether  certain  correspondence  constltnted| 
keldj  to  depend  largely  upon  understanding  and  intention 
of  the  parties  at  the  time,  which  was  a  qaestion  of  &et 
forthejary.     Id ^ 306-7 

Sw  Where  it  is  shown  by  the  pleadings  that  defendant  in  aa 
action  for  the  non-delivery  of  cattle,  has  treated  the  con- 
tract as  a  severable  one,  plaintiiik  may  treat  as  rescinded 
that  portion  of  the  contract  still  nnexecnted,  and  sne  for 
the  recovery  of  money  paid  thereon.     PUlejf  e.  TFatter....  B20 

Contributory  Kegligenoe.    See  NBauaxNcai,  3.    Razit 

ROADS,  3. 
Where  the  doctrine  is  presented  by  an  instrnction,  the  fiusi 
is  a  qaestion  for  the  Jary.    Stevens  o.  Sowe,^ ••.••••••••  66S 

ConyerBion.    See  Limitation  or  Actions,  3.     Optiov. 

Conveyanoes.    See  Deeds.    Faaudulbnt  Conystanoes. 

Corporationa.    SeeBANxa   Fobbigh  Cobpobatiohb.   Lai^ 

CENY,  3, 4.     Nbgliqbncb. 
CO8t0. 

Where,  on  the  second  trial  in  the  diatriot  oonrt  of  a  oaose 
which  has  been  remanded  from  the  sopreme  court,  judg- 
ment is  rendered  agaiast  the  party  who  had  been  plaintiff 
in  error  for  all  costs  in  the  case,  such  judgment  will  be 
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modified  so  aa  to  exclude  all  coats  incarred  in  tha  anprema 
court.    B.  r.  B,  Co.  v.  Fink 402 

Connoilman.    See  Eleotions,  3,  4. 

Oounties.    See  Taxes. 

Gaiiaea  of  action  against,  nnder  sec  71  of  the  reyenne  act  «f 
1869,  are  '*  claims"  within  the  meaning  of  sec.  37,  ch.  18, 
Oomp.  State.,  and  no  action  can  be  maintained  on  such 
claims,  except  by  presenting  them  to  the  oonntj* board  for 
anditand  allowance.     Riehwdaon  CouMty  v.  Hull ...••  81S 

Oonnty  Attorney.   See  ELsonoMs,  1, 2.    Judicial  Sales,  2. 

Oonnty  Bonds. 

Baird  v.  Todd,  and  Jame9<tn  v.  Dtekmmf  VH  Neb., 782,  followed. 
Bonnell  v.  Nuckolh  County 91 

County  Suiierintendent.    See  Schools,  1,2. 

Cannot  change  school  district  bonndaries  iinless  a  petition 
in  writing  is  presented  and  notice  given.  State,  ex  rH.  Me^ 
Lane,  o.  Gtrnipton... • 491 

Coupons.     See  INTBBSST,  2. 

Court— Supreme.    See  Supreme  CSoubt. 

Criminal  Law.    See  Complaint.    Examinatiok.    Invob* 

MATION.      LiQUOBS.     RELIGIOUS  SOCIKTIES,  1-3. 

Where  a  judgment  of  conviction,  rendered  in  the  district 
court  against  one  charged  with  larceny,  is  reyersed  in  tha 
supreme  court  on  the  ground  that  there  had  been  no  pre- 
liminary examination  as  required  by  law,  such  accused 
Is  not  necessarily  discharged  thereby,  but  proceedings 
against  him  may  be  commenced  anew  by  making  comi- 
plaint  nnder  oath  without  releaaing  him  from  custody. 
WhUe  V.  Siaie .* 949 

CroBS-Examinatlon. 

Should  be  confined  to  matters  coTcred  by  the  examination 
in  chief.     Mordhoretv.  TeUphoneCo 611 

Cross-Petition.    See  Notice,  1. 

Damages.    See  Eminent  Domain. 

Where  none  of  the  witnesses,  in  an  action  for  damages  for 
non-performance  of  a  contract,  placed  the  value  of  tha 
profits  which  would  have  arisen  therefrom  at  less  than 
$239,  a  verdict  for  $90  was  set  aside  as  not  based  on  the 
evidence.     Hancock  v.  Stout. 309 

Decree.    See  Appeal,  1.    Judgments.    Judicial  Sales,  3. 

The  &ct  that  a  summons  which  a  deputy  sheriff  took  to  a 

house  where  a  husband  and  wife  lived,  to  serve  on  tha 

latter,  was  received  by  the  husband,  who  said  that  his 

wife  was  busy,  but  never  delivered  the  summons  to  her  or 

56 
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loftmed  hor  of  Hi  and  kapl  or  dwlc^jod  i%  does  aol 
■titate  "  nnaToldftble  etmaaHtj"  witliia  file  mettDing  of 
060.  603  of  the  CiTil  Gods,  aaiBaliiit  for  the  saprsiMOMii 
to  Mt  uide  a  decree  in  the  cow.    JforM  «.  £ngi§  ....-m— •'  Mi 

Deeds.    See  BKUuiom  8ociKntt»  4 

1.  SpecUd  werranly  esemined  end  kdd  to  bo  Uttlo  bottv 
then  a  qoltcUim.    Bu^anam  e.  WSm  ..•••••«.•••«••.••.•••.•... 

t.  In  each  cose,  5efMi/ld«  of  eahaeqaeot  pniehiaer  mnil  bo 
provid  indopendoBtly  of  redtole  in  deed.    14, 

Detenlt. 

1.  Where  o  •nmmone  lenied  hj  e  Jnetice  of  the  peoee  !■ 
node  rotomoblo  ot  10  o'clock  ▲•  M.,  and  the  defendaal 
does  not  appear,  the  Jnatice,  before  rendering  jadgmeat 
by  defiralt,  most  wait  one  honr,  till  11  o'clock,  commoo 

iL  Unleoi  otherwiee  designated  in  the  eommonB  or  shown  bj 
the  proof,  it  will  be  prasomod  that  common,  not  atoiidaid, 
time,  was  intended.    Id, 

DeflnitionB.    See  Wobdo  avd  PHiuaak 

DeliTery.    See  Ihsuramob,  10. 

Of  property  which  is  the  subject  of  an  ezecntoiy  oontnci  of 
sale,  essential  in  order  that  the  sendee  may  iw^inim^Ti  f^ 
plerin*     Gto9$b  Vm  JMMtiM^ow  ••»,•»•— •—»••———*•—— m——»m»—  STd 

Bemttrrer.    See  Plsadivo,  7. 

Beeoent.    See  Wills. 

BigmiBaal.    See  Ebbob  PBooBBDiHoa,  S.    BsniaTATEirairT. 
Not  proper  for  court  to  order,  where  Jury  has  been  impaneled 
and  testimony  introduced.     C,  B.  ^  Q.  E,  Co,  e.  JSUok' 
ardmm ^.  •.••••...••••••., ••••••••..•..••  litt. 

Distribution.    See  Pabtitiok. 

Digtriot  Court.    See  Elbctxohs,  3, 4  JvDoiCBNia    Josn- 

DICTION.      PLKADINO,  6. 

DiYoroe.    See  Alimony.    Eyidbnob,  13. 

EYidenoe  examined  and  found  to  throw  a  large  share  of  the 
responsibility  for  the  difficulties  complained  of  on  the 
husband,  and  a  decree  of  the  lower  court,  annulling  the 
marriage  and  divesting  the  dower  interest  of  the  wife,  etCi 
reTorsed.    jrwdeii  v.  Jradsa •....•.•.mm.*.m..»...«»mmm.«...«  S8S 

Dower.    See  Diyobcb.    Wills,  3. 

Ejectment.    See  Aotiok  Quia  Timbt,  9. 

XleotiLon  of  Bemedies.    See  Optiov. 

Sleotioiui.    See  Justicbs  of  thb  Pbaob. 

1.  Ooniiicting  claims  to  the  office  of  county  attoniey  may  bo 
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detttrmlned  b  j  the  rapreme  oourt  hj  quo  mrrmilo  prooted- 
iogi,  the  statatory  remedy  by  contest  being  cnmnlatire— 
not  ezclneiTe.    StaU,  eard.  Fair,  v.  Framer • ^  467 

S.  Where  the  apparent  minority  of  an  incnmbent  of  the  offioe 
of  oonnty  attorney  was  obtained  by  the  Totea  of  Indiana 
who  were  not  shown  to  hare  received  allotments  of  hind 
by  the  goyemment,  under  the  act  of  congress  of  1887,  by 
which  (or  equivalent  authority)  alone,  they  were  entitled 
to  rote,  a  judgment  of  ouster  was  rendered  against  such 
inoumbentw    Id^ ••• • 465-7 

Zm  Where  district  court  declares  a  contestant  fi»  the  office  of 
city  coancilman  entitled  thereto,  a  ttupentdeoM  bond,  though 
duly  filed  and  approved,  will  not  stay  the  judgment,  there 
being  no  statute  so  providing.  State,  ex  rel.  Hunt,  v.  Mayor, 
cte.,  of  Keamejf^.^ 103,  110 

4.  In  such  case,  a  court  of  equity  has  no  authority  to  enjoin 
contestant  from  taking  possession  of  the  office,  and  an  ap- 
peal from  the  order  dissolving  a  temporary  ixy  unction  will 
not  lie.    Id^^ 110,  111 

&  Where  a  city  is  entitled  to  three  justices  of  the  peace,  each 
to  be  elected  from  a  separate  district,  and  ballots  are  cast 
"  For  justice  of  the  peace  for  the  First  district"  and  others 
**  For  justice  of  the  peace  for  the  Third  district^"  the  words 
describing  the  district  do  not  constitute  a  part  of  the  legal 
designation  of  the  office  and  should  be  treated  as  surplus- 
age.   State,  ex  rel.  EasUrday^v,  Howe, 629-90 

6L  In  such  case,  ballots  cast  '*  For  justice  of  ^the  peace,"  sim- 
ply, should  be  counted  for  the  candidate  from  the  Third 
district  whose  name  appears  thereon.    Jd 638 

7.  The  fact  that  owing  to  a  conflict  between  certain  statntsa 
governing  elections,  votes  were  cast  in  other  districts  of 
the  city  for  the  candidates  of  the  Third  district,  is  no  excuse 
for  a  refosal  by  the  board  of  canvassers  to  count  the  l€|gal 
ballots  properly  cast  for  such  candidate.    Id 690 

9.  Where  such  board  haa  canvaased  but  a  portion  of  the  re- 
turns, and  issued  a  certificate  of  election,  mandamue  lies  to 
compel  it  to  reassemble,  canvass  the  returns  correctly,  and 
issue  a  certificate  to  the  one  found  elected  from  the  whole 
xetums,  even  though  the  other  party  has  qualified  and 
taken  charge  of  the  office.    Id 630 

Bminent  Domflin.    See  Jubisdigtion. 

1.  In  ssssssing  damages  for  exercise  of,  by  a  railroad  company, 
proper  to  consider  manner  in  which  road  cuts  the  land,  ez^ 
cavations  and  embankments,  and  exposurs  of  property  to 
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pftrticiilwr  iDjariei  from  piozimitj  of  roftd.  F,^E.^M.  FI 

R,  Co.  V,  Meeker M 

Si  Land-owner  is  entitled  to  ftill  oompensation  for  land  act- 
ually taken,  and  to  tach  damages  for  the  residue  as  will 
ooDipensate^or  Its  dimination  in  Talae,  general  benefits 
not  considered.     Id, 

Si,  New  pleadings  need  not  be  filed  in  district  oonrt  in  an  ap- 
peal from  an  award  of  damages  bj  commissioners,  where 
the  only  qoestion  is  the  amount  of  the  recorery.    Jd.,..^    97 

4.  Questions  of  damage  for  exercise  of,  are  peculiarly  of  a 
local  nature,  which  it  is  the  prorinoe  of  a  jury  to  consider. 

Id loa 

5.  Witaesses  shown  to  be  fkmiliar  with  the  Talne  of  a  piece  of 
land  across  which  a  railroad  has  been  built,  may  testify  as 
to  its  raloe  immediately  before  and  immediately  after  the 
location  of  the  road.     B,  A  Jf.  B.  Cb.  v.  White 1(16-7 

t.  Such  witnesses  may  be  questioned  as  to  the  value  of  a 
stone  quarry  which  will  be  destroyed  by  the  location  of 
the  road,  and  of  a  dwelling-house  on  the  right  of  way.  Id.  168 

T.  Where  the  amount  of  a  Terdict  for  damages  exceeds  tha 
award  of  commissionera,  a  Judgment  for  interest  on  tha 
Terdict  from  the  date  of  condemnation,  when  entered  with 
the  consent  of  counsel  for  the  railway  company,  giTon  upon 
condition  that  the  court  should  withold  an  instruction  to 
so  compute  interest,  is  error  without  prejudice.    Id 171-4 

Xgnity. 

Buita  in,  as  well  as  actions  at  law  require  a  motion  for  a  new 
trial  in  order  to  be  reviewed  on  error  in  the  supreme  court 
Carlov)  V,  AuUman •••••••• •••  676 

Xrror  Frooeedings.    See  Roads,  8. 

1.  Supreme  court  will  consider  only  errors  assigned  in  tha 
motion  for  a  new  trial.     WeitMV.Wolfe 603 

%  Motion  for  a  new  trial  necessary  in  an  equity  cause  taken 
to  the  supreme  court  on  error,  as  well  as  in  an  action  at 
law.     Carlouf  V,  AtUtwian 676 

8.  If  not  commenced  in  supreme  court  within  one  year  from 
rendition  of  final  judgment  may  be  dismissed  on  motion. 
FixUereonp.  Woodland  250 

4.  A  case  brought  to  the  supreme  court  by,  where  not  all  the 
parties  to  the  Joint  judgment  are  brought  before  the  court, 
may  be  dismissed  at  instance  of  defendant  in  enor.  ^en- 
driekmmv.  £MUvan^ 791 

6.  Summons  in,  need  only  be  issued,  not  served,  within  a 
year  ixom  date  of  rendition  of  Judgment  below.    Id, 
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Xrror  Without  Presjiidioe.  See  Eminent  Domaiv,  6.  Evi- 
dence, 6,  11.     LABOBNT,  3.     PLEADINa,  6. 

Svidenoe.    See  Altsbation,  1.    Babtabdy.   Continuanok 

CftOSS-EZAMINATION.      EMINENT  DOMAIN,  4,  5.      £Z* 

PEBT  Evidence.  Genkbal  Denial.  InstbuotionSi 
6.  Labceny,  1,  2,  4.  Leading  Questions.  Mb- 
OHANics'  Liens,  2,  8.  Onus  Pbobandi.  Real  Es- 
tate, 1,  2.  Review,  3, 6, 7,  8, 10, 13.  Shbbiffs,  S» 
Yebdiot,  2,  6. 

1.  Of  killing  etock  by  imilroftd  trains.    See  Railboads. 

2.  Pleadings  not  admissible  as.    Johnson  v.  First  Ik  at  Bank^  7M 

3.  Verdict  not  rendered  inadmissible  by  failare  of  clerk  to 
mark  on  it  the  date  of  filing.     Baldridge  v.  Fouti •  263 

4.  When  the  trial  conrt  snstains  an  objection  to  a  question, 
the  party  asking  the  same  most,  in  order  to  predicate 
error  npon  the  niling,  offer  to  prove  the  facts  sought  to  bs 

elicited.     MordJtorH  v.  Teleplume  Co 612 

Bums  V,  City  of  FairmonL 866,  873 

CkmeU  V.  Bamwn • ••••••••.•••..  864 

Johnson  V,  Firti  Noi.  Bank •  797 

5.  In  an  action  to  recover  damages  for  false  representations 
as  to  the  valne  of  sheep  traded  by  defendant  for  certaim 
land,  not  proper  to  ask  him  where  he  "got  this  particnlar 
flock  of  sheep.''     Cornell  v,  Bamum  ^ 864 

#.  Refusal  of  trial  court  to  permit  a  witness  to  refresh  his 
memory  from  entries  which  hare  already  been  read  to  tho 
jury,  is  not  erroneous,  or  at  least  not  pr^udicial  error. 
B,  dtJf.B.  Oo.v,  Wallace 187 

7.  Where  a  contract  has  been  redaoed  to  writing  without 
uncertainty  in  terms,  the  entire  agreement  is  presumed  to 
be  included,  and  parol  OTidence  of  declarations  by  the 
parties  at  the  time  of  formation,  is  not  admissible.  Dodge 
V.  Kiene 221 

9,  The  admission  of  illegal  evidence  by  one  party  is  not  a 
sufficient  jastiAcation  for  admitting  evidence  otherwise 
improper  when  offered  by  the  other  party.     Id. 

d.  In  an  action  against  a  city  for  personal  injuries  resulting 
from  a  defective  sidewalk,  proper  to  prove  condition  of 
walk  a  week  after  the  accident,  as  tending  to  show  that 
the  defect  existed  at  the  time  thereof.     Citg  of  Lincoln  o. 
Smith  774-* 

10.  Where  plaintiff  was  in  good  health  at  the  time  of  the  in- 
jury, and  there  was  evidence  to  show  that  the  latter  was 
permanent,  the  Carlisle  Tables  of  Expectancy  were  prop- 
erly admitted.     Id 775 
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IL  Not  pv^adioial  error  to  permit  plalnttiTVi  MatWBf  te  tM- 
tify  that  he  bad  filed  his  claim  with  the  eitj  clerk,  tneh 
Act  being  alleged  in  the  petition  and  not  denied  in  tho 
answer.     Jd.  • 

18i  Where  two  actions  fi>r  diroroe  between  the  same  parties^ 
each  being  plaintifT  in  one  caae  and  defendant  in  the  other, 
were  commenced  in  the  district  court  in  the  year  1883, 
and  trial  had  npon  the  merits,  ao  OTidence  relatiye  to  cii^ 
cnmstanoee  proTious  to  that  year  can  be  considered. 
Paden  e.  Fadet^ 975 

23w  Where,  in  an  action  to  foreclose  a  mortgage,  it  is  stipnlated 
that  if  a  certain  witness  were  present  he  would  testier 
that  the  entire  consideration  for  the  note  and  mortgage 
was  nsnrious  interest  on  a  loan  of  money,  and  no  contra- 
dictory evidence  is  oifered,  oljections  to  the  stipalation  as 
the  stotement  of  a  conclusion  and  not  of  &c(s  cannot  be 
made  for  the  first  time  in  the  supreme  court.  Biekardson 
9.  SUme,^ - ISt 

14.  The  defense  in  an  action  for  labor  performed  in  erecting  a 
party  wall,  having  been  predicated  upon  the  alleged  fact 
that  plaintiff  had  placed  a  footing  of  but  14  inches  of 
concrete  under  the  waV  instead  of  20  inches,  as  he  had 
eontracted  to  do,  and  defendant  having  marshalled  his  evi- 
dence to  prove  such  fact,  a  showing  that  defendant  found 
after  verdict  that  the  concrete  was  but  12}  or  13  inches 
thick,  hM,  not  such  newly  discovered  evidence  ss  would 
support  a  motion  for  a  new  trial.    Livfey  e.  FtBtner^ S40 

BiBmmation.    See  KAfiTABDT.    Gboss-Examination. 

When  made  by  a  magistrate  who  has  no  jurisdiction  over  the 
person  of  accused,  is  not  a  preliminary  examination  as  re- 
quired by  sec  666  of  the  Criminal  Code.   WhiU  v.  State... 341^-7 

Bzeontion.    See  Stay  or  Ezbcutiov. 
Szemptiona.    See  Homesteads. 
Bxpert  iBvidenoe. 

Kot  improper  for  witnesses,  even  if  not  surveyors,  to  testily  as 
to  lines,  corner-stones,  and  other  boundaries,  the  descrip- 
tion of  the  disputed  boundnry  not  requiring  professional 
skill  or  mathematical  knowledfse.     ObemaiU  v.  Edgar»^.,.    78 

Xzpulsion.    See  Religious  Societies,  3. 

False  Impiisonineiit.    See  Shebipfs. 

Valse  BepresentationB.     See  Etidbkox,  5.     Shxbivfb. 
Vendor  and  Vendee,  3. 

Fees.    See  Attokneys,  3.     Joindbb  of  Causes.    Jusiiob 
of  the  Peace,  3. 
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1.  Where  the  scaffold  upon  which  a  worinnan  Is  injnred  was 
erected  hy,  hut  they  are  under  the  immediate  eapervisioii 
and  direction  of  the  employers,  the  latter  are  liable. 
Stevena  v.  Mnwe 565 

fL  Who  are  not:  Locomotiye  engineer,  and  the  employe  of 
one  who  has  an  independent  contract  with  the  railroad 
company  for  filling  the  tenders  of  its  engines  with  coal 
fii>m  coal  pockets  in  its  sheda.     U,  P.  B.  Gb.  v.  BiUeter^ASn-^^ 

PindingB. 

Are  essential  to  the  validity  of  a  judgment.  FoBter  v,  Devin- 
ney » 482 

VineB.    See  Liquob& 

Fire  InsuTanoe.    See  Insubakce. 

Forcxible  Entry  and  Detainer. 

1.  Applies  alone  to  right  of  possession.     Comttoeh  v.  Cb/e.....  473 

Si  Cannot  be  maintained  by  one  who  has  had  no  prior  pos- 
session, though  claiming  adversely  to  a  landlord  and  his 
tenant  in  possession,  until  he  has  established  his  right  in 
a  court  of  competent  jurisdiction.    Id 473 

Foreolosiire.     See  Mechanics'   Libns.     Vendor  and 
Vendee. 
Where  the  defendant  and  mortgagor  availed  himself  of  a 
stay  taken  in  his  name  by  his  brother,  hdd,  that  he  thereby 
appeared  in  the  action,  and  was  concluded  by  the  decree 
of  foreclosure  and  sale  thereunder.    Frante  v.  Armbuater^  470 

Foreign  Corporations. 

Are  forbidden  by  sec.  1,  ch.  65,  to  hold  real  estate  in  Ne- 
braska, but  their  title  is  valid  against  every  one  but  the 
state  and  can  only  be  divested  by  it  and  under  proper  pio- 
ceedings.     OarUno  v.  AuUman 676 

Forfeitures. 

1.  Are  odious  in  law.    Irish  v,  Lundin 88-0 

9l  And  this  rule  applies  to  insurance  policies.  Springfield 
Ins.  Cb.v.  McLimans 850 

Kand.    See  Limitation  of  Actions,  3.    Shebiffs. 

Fraudulent  Conveyanoes.  See  Judicial  Sales,  3, 4.  Lim- 
itation OF  Actions,  3. 
1.  Law  applicable  to  purchases  from  a  failing  debtor,  dia- 
cuased.    Beets  v,  Flynn 560-81 

Si  The  words  *'as  against  the  person  so  hindered,  delayed,  or 
defrauded,"  in  sec.  17,  chap.  32,  Comp.  State.,  limit  the 
right  of  recovery  to  those  who  suffer  from  the  act  com- 
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plained  of,  and  ezdude  mere  Tolonteen  wlio  bave  no  in- 
terest in  the  reeolt  of  the  suit.    Id 681-41 

8.  Where  a  debtor,  who  has  asked  an  extension  of  time  from 
his  creditors,  oonveys  a  stock  of  goods  constituting  his  en- 
tire property,  and  the  purchaser  givea  a  note  as  the  princi- 
pal part  of  the  payment,  and  afterwards,,  eyidently  to 
preyent  garnishment  by  the  Creditors,  trades  land  to  the 
debtor  for  the  note,  snch  pnrchaaer  is  not  a  hmafde  one. 
Id 578-81 

4.  Where  a  party  applies  to  a  wholesale  boose  for  credit  lor 
a  firm,  representing  that  it  is  composed  of  his  sons  and 
that  he  "  stands  behind  them,"  and  goods  are  shipped  w^ 
cordingly,  hot  are  receiyed  by  a  newly  formed  partnership 
of  the  same  name  as  the  one  represented,  and  composed  of 
the  wife  and  daughter  of  the  applicant  for  credit,  the  latter 
not  being  %  partner  in  any  of  the  firms,  snch  transfer  of 
the  goods  from  the  control  of  the  applicant  and  his  sons  Is 
a  disposition  of  the  same  with  intent  to  defraud  crediton. 
Kirkendaa  v.  Shoreg  ^ MS-6 

G«mishment.    See  Fsaudtjlsnt  Gokyxtakobb,  8. 

General  Denial. 

As  an  answer,  puts  in  issue  allegations  of  petition.  Under 
such  issue,  affirmative  proof  in  fayor  of  defendant  is  inad- 
missible, and  an  instruction  admitting  it  is  erroneooa. 
€hriffilh  v.Woolwirth 790 

Gnaranty.    See  Indobssmbnt.    Noyatioh. 
Heating  Api>aratuB. 

Where  a  contractor  agrees  with  the  owner  of  a  building  to 
place  therein  pipes,  radiators,  etc.,  the  owner  to  furnish 
the  boiler,  and  the  latter  is  unfit  for  the  use  intended,  the 
defect  cannot  be  charged  to  the  contractor,  who  is  entitled 
to  reooyer  for  the  labor  and  material  where  the  same  con- 
form to  the  contract.     Kwuizen  o.  HanBen 000 

Highways.    See  Roads. 

Homesteads. 

1.  Law  creating  is  remedial  and  should  be  liberally  con- 
strued.    MUcheUanv,  Smith 

2.  No  burdens  will  be  imposed  on,  not  created  by  act  of  pai^ 
ties  or  by  operation  of  law.     Id. 

8.  Hence,  where  a  husband  and  wife  mortgage  their  homo- 
stead  and  other  real  estate,  and  afterwards  the  wife  alone 
mortgages  the  same  property  less  the  homestead,  to  another 
party,  the  first  mortgagee  will  not  be  required  to  exhaust 
the  funds  deriyed  from  a  sale  of  the  homestead  before 
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sorting  to  the  land  ooTered  by  the  second  mortgage,  in  oiw 
der  that  both  the  debts  oonld  be  paid.    Id, 

4.  Constitated  by  the  two  acts  of  residence  and  selection. 
Qailigher  v.  Smiley 19i-6 

6.  Law  applicable  to  a  contract  with  reference  to,  is  law  in 
force  when  contract  is  formed.    Id^ 194 

6.  A  homestead  of  80  acres,  which  under  the  law  of  1867  is 
exempt  from  sale  for  the  payment  of  debts  contracted  prior 
to  the  repeal  of  said  law,  cannot  be  reduced  to  20  acres 
(the  limits  prescribed  for  an  exempt  city  lot,  by  a  later 
act,)  by  reason  of  the  incorporation  of  snch  80  acre  traofe 
within  city  bonndaries,  nnder  an  act  of  the  legislature^ 
even  thoagh  snch  tract  is  greatly  enhanced  in  Talae,  and 
jndgment  against  the  owner  cannot  otherwise  be  enforced. 
Id 18a-« 

Husband  and  Wife.  SeeDiyoRos.  Mabshallikq  Assets. 
Mechanics'  Liens,  9. 

In  an  action  on  a  note  signed  jointly  by,  where  the  issne  was 
whether  the  wife  was  the  principal  debtor  or  a  mere  surety, 
and  it  was  charged  and  not  denied  that  the  husband  had 
no  means  of  his  own  to  pay  such  debt,  and  there  was  tes- 
timony that  the  wife  had,  a  Terdict  against  the  latter  was 
snstained.     Bwoen  v.  Foss.^ 375-6 

Illegal  Fees.    See  Joindxb  of  Causes.    Justices  of  thb 
Peace,  3. 

Indians. 

1.  Are  prima  fade  non-YOters.  State,  ex  rel.  Fair,  v.  Frazier.^  465 

8.  Must  be  shown  to  have  been  bom  within  the  limits  of  the 
United  States,  and  to  have  receiyed  allotments  of  land 
from  the  goYemment,  pursuant  to  the  act  of  congress  of 
1887  (known  as  the  Dawes  bill),  or  equiYalent  authority,  in 
order  to  be  entitled  to  the  rights  of  citizenship  and  suf- 
frage.   Id^ 466 

5.  The  fact  that  an  original  allotment  has  been  made  to  cer- 
tain Indians,  but  has  been  canceled  and  withdrawn  for 
the  purpose  of  making  a  new  allotment,  which  has  not 
been  completed,  is  not  sufficient  to  entitle  such  Indians, 
SYen  if  natiYes,  to  Yote  under  the  act  of  1887.    Id 

460>465,  466 
Indorsement.    See  Altebation,  2. 

A  guaranty  of  payment  written  on  the  back  of  a  promissory 
note,  and  signed  by  the  payee,  constitutes.    Helmer  «. 

Commercial  Bank 478 

Weita  9.  Wfdfe^ 601 
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Infommtion.  See  Labokky,  3.  Rsliqioitb  fiociKm8»  1-3. 
GoDfers  no  jurisdiction  npon  district  oonrt,  wfaen  filed  bj 
coonty  Attorney  agAinst  an  accnsed  who  bad  not  been 
given  a  preliminary  examination,  save  in  tbe  excepted 
cased  provided  for  in  sec  5d5  of  tbe  Criminal  Code.  WkUe 
v,StaU 341,  345 

&)jtinotioii.     See  Elsctioks,   4.     Restbaikino    Obdeb. 
Watebs. 

Xqjuxiee  to  Person.    See  Citiks,  4-7.    Pbbsokal  Injububs. 

VlLLAOXS. 

Innkeepera. 

Sleeping  car  companies  sobject  to  the  same  liabilities  as, 
where  they  render  similar  service.  Pullman  Palace  Car  Gb. 
V.  Lowe. V ^^ 

bistructions.  See  Eminent  Domain,  7.  Joindsb  of  Causes. 
Malicioits  PBoeEGunoN.    Review,  13. 
1.  May  be  oral,  where  parties  so  stipnlate.    Bum9  v.  Cit^  of 
IkirmotU 673 

ft.  Should  be  refused  when  not  predicated  npon  the  testi- 
mony.   CUy  of  Lincoln  v/Smiih : TBSt 

8.  Mast  be  oonstrned  as  a  whole,  and  it  is  snfficient  if,  as 
such,  they  properly  state  the  law.     Id 763,  782 

4.  Properly  refused  when  sabstantially  embodied  in  those 
already  given.    Id, 

6.  Refnsal  to  give,  ia  error,  where  there  is  any  eyidenoe, 
though  conflicting,  to  support  an  issue  presented  therel^. 
Hancock  V.  SUmt »,,JS0&-7 

0.  When  given  at  the  request  of  a  party,  or  where  be  takes 
no  exception  thereto,  cannot  be  assigned  by  him  as  error. 
F.,E.  dtM.V.B.  Oo, V.Meeker 94 

7.  When  not  objected  or  excepted  to  at  trial,  objections  will 
not  be  considered  in  supreme  court  on  review.     Cfiibom 

e.  Sherwin.. 163 

8.  In  action  for  damages  for  right  of  way  taken  by  a  rail- 
road company,  examined  and  discussed.    B.dtM.R,  Cb. 

e.  White -169-71 

9.  In  action  to  recover  value  of  certain  services,  examined 
and  held  applicable  to  the  evidence.    Sfnileyv.  iliMfersofi..l02-S 

InsTirance. 

1.  Policy  is  to  be  so  construed,  if  possible,  as  to  carry  its 
provisions  into  effect     Springfield  /as.  Cb.  v.  ifcLimaits...  850 

2.  Forfeitures  are  not  favored  in  law,  and  the  rule  applies  to 
insurance  policies.    Id, 
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SL  Where  •  policy  proyidee  thet  it  shall  he  Tofd  if  the  iDBured 
hnildisg  is  Taoated,  a  eahetantial  oompliance  only  is  re- 
qaiied,  and  a  mere  temporary  ahaenoe  will  not  avoid  the 
policy.    Id 860-1 

4m  Right  of  action  on  a  fire  inenranoe  policy  made  in  Iowa, 
the  Btatntesof  which  state  provide  in  what  oonntiee  action 
may  he  bronght  thereon,  is  not  limited  to  that  state,  as 
the  action  is  transitory  in  its  nature  and  may  be  brought 
wherever  servioe  can  be  had  on  the  company.  Ins.  Co,  of 
'   N,A,v.  McLimana 667 

6.  Under  sec.  65  of  the  Code,  action  may  be  brought  where 
the  cause  of  action  or  some  part  thereof  arose,  although 
the  company  has  no  agent  in  that  county.    Id. 

••  Where  one  of  the  defenses  to  an  action  on  the  policy  was 
that  the  building  insured  was  used  for  unlawful  purposes, 
and  the  testimony  tended  to  show  that  the  company's 
agent  resided  near  the  property  and  knew  of  the  facts^ 
while  plaintiffs  lived  in  another  state,  a  verdict  for  the  lat- 
ter was  not  disturbed.     Id.. 668 

Springfield  Ina,  Co,  v,  MeLimana 861 

7.  Service  of  notice  and  proof  of  loss  on  a  general  agent  of 
the  company  is  service  on  the  latter.  Ina.  Co.  of  N.  A,  v, 
MeLimana 667-^ 

8.  The  company  should  adjust  and  pay  its  losses  promptly, 
unless  there  are  just  reasons  for  refusing,  and  not  wait  for 
reasons  why  it  should  pay,  to  be  advanced  by  the  insured. 

Id 668 

9.  An  agreement  by  a  duly  authorized  insurance  agent,  to 
deduct  the  premium  of  a  newly  issued  policy  out  of  money 
then  in  his  possession  belonging  to  the  insured,  and  apply 
it  to  the  payment  of  such  premium,  is  a  receipt  of  the  lat- 
ter and  binds  the  company.     Fhoenix  Ina.  Co.  v.  Meier, 138 

10.  Where  the  policy  after  being  given  to  the  insured  is  re- 
turned to  the  agent  to  be  kept  in  his  safe,  the  delivery  is 
complete  though  it  remains  in  the  safe  until  after  loss.    Id. 

11.  In  such  case,  a  denial  of  the  contract  and  of  all  liabilities 
thereunder,  by  the  insurance  company,  is  a  waiver  of  the 
right  to  insist  upon  failure  of  proof  of  loss.     Id. 

Interest.    See  Banks,  3,  4. 

1.  An  agreed  rate,  legal  at  the  date  of  the  contract,  contin- 
ues until  payment,  though  the  legal  rate  has  subsequently 
been  reduced.     AUendorph  v,  Ogden 318 

8.  May  be  stipulated  for  and  collected  on  coupon  notes  given 
for  the  payment  of  annual  interest  on  a  loan,  providing  the 
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amoaiit  of  ioteiwt  on  both  oonpona  and  principal  does  no% 
exceed  the  mftzimnm  legml  rate.    Murtagh  v.  Thomprnm^  859 

8.  Where  %  decree,  entered  Jnne  16, 1887,  requires  plaintiflb 
to  psj  into  coart  a  certain  sum  of  monej  with  interest  for 
one  year  prior  to  March  12, 1886,  which  amount  they  paid 
Angast  15, 1887,  interest  cannot  be  reqnired  np  to  the  lat» 
ter  date,  from  March  12, 1886.     Cebbey  v.  Knapp 100 

4.  In  such  case,  defendant,  having  paid  certain  sums  as  in- 
terest on  school  land,  and  which  accmed  to  plaintiff's  ben- 
efit, is  entitled  to  repayment  of  the  same  with  interest 
from  date  of  payment.    Id «• 158,  101 

6.  Where  a  Terdict  for  damages  for  right  of  way  taken  by  a 
railway  company  exceeds  an  award  of  commissioners,  in- 
terest should  be  computed  on  the  amount  of  the  ▼erdict 
from  the  date  of  condemnation.    B,  ^  M.  B.  Co.  v,  WMU^  174 

0.  Where  an  instruction  to  so  compute  interest  is  withheld 
at  the  request  of  counsel  for  the  company,  who  agreed  that 
if  the  Terdict  exceeded  the  award  the  court  should  enter 
Judgment  for  such  interest,  a  judgment  to  that  effect, 
though  irregular,  is  error  without  prejudice.     Id 174 

Interstate  Commeroe.    See  Telegbaph  Ck>MFANiBs,  2. 

Intoxicating  Liquois.    See  Liquob& 

Joinder  of  Causes. 

Where,  iu  an  action  to  recoTer  fh>m  a  Justice  of  the  peace, 
the  penalty  for  tsking  illegal  fees  for  preparing  and  certi- 
fying to  certain  transcripts,  the  testimony  showed  that 
eight  of  the  transcripts  were  demanded  at  one  time,  re- 
ceived together,  and  paid  for  in  one  sum,  an  instruction 
in  effect  directing  the  Jury  to  find  that  there  were  eight 
separate  causes  of  action,  properly  refused.  Phcsnix  /ns. 
Co,  V,  Bohman  ^ 264 

Judgments.    See  Decbek.    Default.    Elections,  3.    In- 
terest, 3.    Stay  of  Execution. 

1.  On  pleadings.     Irithv,  Phthy 231 

2.  Cannot  be  rendered  unless  issues  have  been  decided  either 
by  a  finding  of  the  court  or  a  verdict  of  a  Jury.  Foster  v. 
Detinney 420-2 

4.  District  court  has  power,  under  subdiv.  3,  sec.  602  of  Code, 
to  correct,  at  a  subsequent  term,  errors  or  defects  in  the 
record  of  its  Judgments,  occurring  through  mistake  or 
neglect  of  its  clerk,  so  as  to  make  the  entry  correspond 
with  the  judgment  as  rendered.     Brownleov.  Duvidson  ...  789 

5.  Notice  of  an  application  for  such  correction  must  be  served 
on  the  opposite  party,  but  in  the  absence  of  a  showing  to 
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the  oontnury,  notic*  will  be  presnmed  to  have  been  glyen. 
Id. 

C  Error  cannot  be  predicated  on  the  fiiilnre  of  district  court 
to  render  a  deficiency  jn(1g:nient  nntil  it  has  been  re- 
qnested  to  do  so  and  refased.    Id, 

7*  While  a  cross-petition  to  foreclose  a  mortgage  shonld  state 
whether  or  not  there  have  been  proceedings  at  law  to  re- 
cover the  debt  secnred  thereby,  failure  to  so  state  does 
not  constitute  any  of  the  grounds  mentioned  in  sec  602 
of  the  Code,  upon  which  alone  the  district  court  may  va- 
cate or  modify  its  judgments  after  term.  Carlow  v  .AulP- 
man 676 

Judicial  Sales. 

1.  Publication  on  March  16  and  April  13  and  in  every  inter- 
mediate issue  of  a  newspaper  is  sufficient  notice  of.  Oar^ 
Uno  V.  Aultman 676 

JL  Set  aside  where  it  was  shown  that  the  sheriff  in  charge 
stated  that  he  had  been  told  by  the  county  attorney  that 
he  could  not  accept  the  bid  of  a  certain  judgment  cred- 
itor, on  the  ground  that  it  was  the  latter's  land  which 
was  being  sold;  and  the  land  netted  much  less  at  the  sale 
than  its  value,  and  less  than  the  creditor  would  have  bid 
but  for  such  statement.    Aldrich  v,  Lewis 505-6 

8,  In  1880  a  wife  obtained  a  divorce  and  also  a  decree  for 
the  conveyance  of  certain  real  estate  from  her  husband, 
which  latter  was  afterwards  vacated  and  an  order  made 
that  the  husband  pay  her  $1,500.  Soon  after  this  order 
the  husband  conveyed  the  land  to  another  party,  but  the 
wife  obtained  a  decree,  upon  constructive  service  and  with- 
out appearance  by  the  grantee,  declaring  such  conveyance 
fraudulent.  In  1883,  after  the  act  relating  to  alimony 
took  efieot,  an  execution  was  issued  and  the  land  sold  to 
•atisfy  the  decree  for  alimony.  ffM,  That  the  purchaser 
at  such  sale  acquired  the  title  of  the  husband,  and  that 
the  decree  declaring  the  conveyance  fraudulent  was  valid 
nntil  set  aside.    Beno  e.  Hale ...-. 668 

4.  While  purchase  at,  by  an  appraiser  for  the  same,  la  void 
as  againat  judgment  creditors  and  their  grantees,  third 
parties  who  have  no  interest  in  the  subject-matter  cannot 
object.    Id. 

Jniifldiotion.    See  Aohons.    Appeal,  1, 3.    Appbabanos. 
Infobmatiok.    Noticx,  3.    Quo  Wabbanto,  %   Su- 

PBBMB  COUBT. 

lyiatrict  court  has,  and  justice  of  the  peace  has  not,  in  an  ao- 
tion  of  trespass  against  a  railroad  company  for  unlawfUlj 
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building  iti  hn»  aerosB  pl»iiitiif' s  land*  wbere  the  com- 
pftny  pleaded  a  prerionB  ooDdemiiation  of  right  of  way,  thus 
taisiogthaiflaae  of  title  to  the  land.    B.r,E.Co.v.Fl%k^  40SI 

Juon.    See  Ybbdict,  4. 

Kay  eeparate  by  agreement  of  paitiea,  after  the  verdict  baa 
been  agreed  upon  and  sealed,  thoogh  not  returned,  if  th^ 
afterward*  come  into  court  and  report  the  same.  Bogen 
9.  Sample 144 

JnftiOM  of  the  Peace.    See  Appkal,  4.    EuscmoKs,  &-a. 

JOINDEB   OF    CAUBIEB.      JUBISDIOTIOV.     MAHDAMUB. 
ICiBTAKS,  2. 

L  Citiea  of  the  flret  daae  are  entitled  to  three,  one  to  be 
elected  from  each  of  the  three  districts.  8UUe^  tx  rtl.  Eaat- 
trdaiff  V.  How 088 

%  The  proTisiona  of  see.  7,  ch.  96,  Comp.  Stats,  as  amended 
in  1889,  modify  sec  9,  art.  2,  ch,  14,  of  the  same  and  ap- 
ply to  cities  of  the  second  class  in  counties  haying  town- 
.  ship  organization,  thus  providing  for  two  justices  of  the 
peace  in  each  ward  thereof ;  and  votes  cast  in  all  wards  of 
such  a  city  for  a  candidate  for  Justice  of  the  peace,  amount- 
ing in  the  aggregate  to  more  than  those  for  any  of  the 
ward  candidates,  but  not  sufficient  in  any  ward  to  elect, 
will  not  entitle  him  to  the  office.  iSStoto,  ex  rei.  JfeZwHMf  , 
V.  Fartridge^ 756-6 

3.  Liable  to  the  full  penalty  of  the  law  for  taking  illegal 
fees,  yet  the  statute,  being  highly  penal  in  its  nature,  will 
not  be  extended  by  implication  or  coDstruct&on.  PAosais 
/at.  (A>.  V.  Bohman 964 

Landlord  and  Tenant.    See  Lsasb.    Likhs. 

Under  an  agreement  that  the  rent  shall  be  a  apedfled  number 
of  bushels  of  com  for  each  acre  planted,  but  oontaiaing 
no  provision  that  such  com  shall  come  out  of  the  tenaat's 
crop,  the  landlord  has  no  lien  upon  ocMrn  raised  on  the 
leased  premises,  and  he  cannot  maintain  replevin  for  any 
portion  of  the  same.    BneUv,  JSicMto. 617 

Laroeny.    See  Cbiminal  Law. 

1.  In  a  prosecution  for,  witnesaea  testifying  aa  to  the  value  of 
the  property  atolen,  must  show  that  they  poasess  knowl- 
edge of  such  value.    Broeke  v.  8M/e.^ ,  894 

%  Where  ready-made  clothing,  worn  on  Sundays  for  about 
seven  months,  has  been  stolso,  and  the  owner  cannot  teatUy 
as  to  its  aotual  value,  he  will  not  be  pennittod  to  stale  Its 
real  value  to  him  at  the  time  of  the  iarosny,  efen  though 
such  testimony  might  be  admissible  where  the  clothes  had 
ft  peculiar  value  Irom  some  speeiflc  causek    IL 389-3 
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&  lo  an  information  for,  of  property  belonging  to  a  bank,  aa 
amendment  sbowing  that  the  bank  is  a  corporation  organ- 
ised nnder  the  laws  of  the  state  ia  nnneoesaarj,  and  there- 
fore works  no  pr^ndice  to  the  accused,  though  allowed 
alter  jury  is  sworn.     BraithwaUe  v.  Staie» 836 

4.  On  the  trial,  in  such  case,  necessary  to  proTe  only  the  de 
facto  existence  of  the  corporation,  and  its  ownership  of 
the  stolen  property ;  articles  of  association  or  charter  need 
not  be  introduced.    Id,^ 832,  836 

IiOftdlng  QuestiQns. 

1.  Testimony  containing  questions  objected  to  as  leading,  set 
out  and  discussed.     Obemnlit  v,  Edgar 73-77 

9.  Discretionary  with  trial  Judge  to  determine  whether  or 
not  questions  are  objectionable  as  leading,  and  his  ruling 
will  not  be  reyersed  for  error,  unless  there  has  been  an 
abuse  of  diBoretion.    Id 70,  91 

Iiease.    Bee  Libks. 

Where  a  lease  of  certain  premises  was  renewed  at  Tarious 
times,  and  on  the  first  renewal  the  leasee  was  giyen  an 
option  to  purchase,  to  **  continue  during  the  lease,''  hdd^ 
that  the  renewals  effected  a  continued  lease,  during  any 
period  of  which  the  lessee  might  avail  himself  of  the  option, 
and  enforce  a  coDToyanoe.    SchiddB  v,  Horbatik. 36S-871 

UoeiiBes.    See  Liquobs. 

Money  received  for  liquor  licensee  by  a  village  lying  partly 
in  three  school  districts  should  be  distributed  equally 
among  the  latter,  and  not  according  to  the  number  of 
scholars  or  extent  of  territory,  and  foandamuB  lies  to  com- 
pel such  distribution.    8Me,  m  rel,  Primmmr^  v.  BrodboU^  368 

Idens.  See  Landlord  ahd  Tknant.  Mbohanios'  Lieks. 
Where  a  lease  of  taxm  lands  provides  that  the  rent  shall  be  a 
lien  on  the  crop,  but  has  not  been  recorded,  the  lessor's 
lien  is  inferior  to  that  of  one  who  has  taken  a  chattel 
mortgage  on  the  crop  withoni  notice  of  the  lease.  Oamdif 
e.i>eiMy.- • • ITS 

Idmitation  of  Actions.    See  Nbqotiablb  Ikstbttmbntb,  2. 
1.  An  action  on  an  aeoount  for  threshing  grain  in  1679, 1861, 
and  1862,  brought  in  1884,  is  barred  as  to  the  item  for 
1679.    Beeveiv.  Nff0 672 

Si  Po  also  is  a  right  of  action,  which  defendant  pleads  as  a 
■et  off,  arising  ftom  the  fact  that  defendant  had,  in  1879, 
loaned  plaintiff  a  boar  which  the  latter  promised  to  re- 
turn shortly,  but  fiiiled  to,  and  afterwards  sold  the  animaL 
Id 074 
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8L  Wbece,  aotm  after  the  oonTeyance  of  reel  eetoie  to  the 
wife  of  ft  debtor,  he  becomes  inaoWent,  and  the  creditor 
has  knowlege  of  such  convejanoe  and  inaolvencj,  of  the 
oocapation  and  improTement  of  the  real  estate  by  the 
debtor,  and  other  facts  which,  if  followed  np,  woald  lead 
to  a  discovery  of  the  fraud,  the  statute  begins  to  run 
nnder  sec  12  of  the  Civil  Ck)de,  and  the  creditor^  right  to 
anbject  the  property  to  the  payment  of  the  debt  on  ao- 
ooont  of  the  fraud  becomes  barred  in  four  years.  Wrigkt 
V.  Davi*^^ 48^-4 

IdquorB.    See  LiCENSBS. 

Where  a  party  is  convicted  of  seven  counts  of  an  information 
for  selling  without  license,  court  cannot  reduce  the  fine 
below  $700,  as  sec  11,  ch.  50,  Comp.  Stata.,  makes  $100 
the  minimum  fine  for  each  offense.    Stale  v,  Faber 805 

Iiost  Instruments.    See  Neootiablb  Ikbt&umsnts,  L 
Maohinery.    See  Heating  AppABATua 
ICalioioxLS  Froseoution. 

1.  Evidence  examined  and  found  to  sustain  the  verdict  that 
the  criminal  prosecution  had  been  instituted  maliciously 
and  without  probable  cause.    Ikiekerv.  Cbitnoit.^ IM 

2.  Instruction  as  to  probable  cause  properly  refused  where 
one  portion  of  the  same  had  been  substantially  given  in  a 
previous  instruction,  and  the  other  portion  omitted  the 
elements  of  fraud.    Id 200,  901 

8L  In  an  action  to  recover  damages  for,  where  the  testimony 
tended  to  show  that  defendant  had  instituted  a  criminal 
prosecution  against  plaintiff  for  the  sole  purpose  of  getting 
possession  of  certain  drafts  held  by  plaintiff  as  the  pro- 
ceeds of  a  sale  of  cattle,  which  the  two  parties  had  owned 
Jointly  and  after  the  drafts  had  been  obtained,  the  crim- 
inal charge  was  allowed  to  lapse,  evidently  for  want  of 
proof,  h^df  that  the  prosecution  was  without  probable 
cause,  and  that  a  verdict  for  defendant  would  be  set  aside 
as  contrary  to  the  evidence.    BiaU  o.  Kinkaid 730 

KanilftlTlUS.     See     ElBCITONS,  4.     LlOBirSBB.      BSBTBAINIKe 

O&DBB,  3.  Schools,  3. 
Will  not  lie  to  compel  a  justice  of  the  peace  to  require,  aa  a 
oondition  of  allowing  a  stay  of  execution  of  a  Judgment 
tendered  by  him,  that  the  judgment  debtor  aign  a  bond; 
•eo.  1049  of  the  Code  requires  no  more  than  an  undertak- 
ing signed  by  one  or  more  sureties  alone.  State^  ex  rel. 
Stange^  v.  Cochran 801 

Harried  Women.    See  Husbakd  akd  Wife. 

Must  be  bona  fide  purchasers  of  property  acquired  from  hna- 
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iMmd  in  order  to  protect  sacta  property  ftom  latter's  cred- 
itora.     JEFoweU  V,  ffaihawajf ••  80^ 

Marshalling  Assets. 

Where  a  hosband  and  wife  mortgage  their  homestead  and 
other  real  estate,  and  afterwards  the  wife  alone  mortgages 
the  same  property,  less  the  homestead,  to  another  party, 
the  first  mortgagee  will  not  be  required  to  exhaoat  the 
funds  derived  A*om  a  sale  of  the  homestead  before  resort- 
ing to  the  land  covered  by  the  second  mortgage  in  order 
that  both  debts  oonld  be  paid ;  as  secnrities  will  not  be 
marshalled  where  the  effect  is  to  impose  on  the  homestead 
an  additional  liability  to  which  both  hnsband  and  wife 
have  not  dnly  assented.    MUeheUon  v.  Smith 68$ 

Master  and  Servant.    See  Fellow-Sebyaktb. 

An  instmction  that  it  was  the  daty  of  a  master  employing 
a  servant  in  the  use  of  machinery  to  **  use  ordinary  and  rea- 
sonable care  and  jndgment"  to  provide  suitable  and  safe 
machinery,  is  not  rendered  erroneous  by  the  use  of  the 
word  ''judgment,"  it  being  used  synonymously  with 
**  prudence."    Joseph  Gfarneau  Cracker  Co.  v.  Po/mer. „...•««  311 

Material  Men.    See  Mechanics'  Lisirai 

Mechanics'  Liens.    See  Pleading,  4. 

1.  Law  of,  is  remedial  and  should  be  liberally  oonstmed. 
Knutzen  v.  Haruan , 605 

%  There  being  ample  evidence  to  sustain  the  finding  of  the 
Jury  that  the  materials  bad  not  been  delivered  within 
sixty  days  prior  to  the  date  of  filing  the  daim,  a  decree 
that  plaintiffs  were  not  entitled  to  a  lien  was  affirmed. 
Hotpdl  V.  Wiae 761-2 

8.  Sec.  2,  ch.  54,  Gomp.  Stats.,  affords  a  lien  upon  a  railroad 
to  all  persons  who  perform  labor  or  furnish  material  in  its 
construction.     Stewart- Chute  Lumber  Co.  v,  M.  F,  B.  Co....    39 

4.  Building  materials  sold  by  lumber  dealers  to  a  subcon- 
tractor, engaged  in  building  a  railroad,  and  delivered  to 
him  for  use  in  erecting  boarding  shanties  and  stables  for 

*  men  and  animals  employed  by  him,  are  ^'  furnished  in  the 
oonstruction  "  of  the  railroad  within  the  meaning  of  the 
statute.    Id 39,45-51 

6.  In  such  case  the  lien  attaches  at  delivery,  and  it  is  not 
necessary  to  allege  or  prove  actual  use  of  the  material  for 
the  purpose  intended.    Id, 

6.  Where  notes  are  given  for  labor  and  material  furnished  ia 
placing  a  steam  heating  plant  in  a  house,  copies  of  the 
notes  duly  filed  in  the. proper  office,  accompanied  by  an 
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afBdalrit  teliiiig  forth  that  the  debt  wm  incarred  under  m 
oonirect  with  the  owner  of  the  building,  that  the  notes 
are  nnpeidi  etc,  ere  sufficient,  though  the  affidATit  and 
prooeedings  are  informal,  to  catabliah  a  Hen,  and  chaige 
Bubsequeot  pnrehaeers  with  notice.  Enmiaen  v.  SantomJSOS^ 
7.  It  is  proper,  but  not  imperatiTol  j  required  in  such  case,  to 
attach  an  itemised  statement  to  the  copies  of  the  notes. 
Id. 606 

'%,  Where  there  is  some  eridence  of  the  deliTciy  at  the  site 
of  the  building  of  all  the  material  entering  into  the  con- 
struction of  a  church  building,  and  no  evidence  to  the 
eoDtruy,  and  no  suggestion  that  the  material  for  the  su- 
perstructure was  Aimished  bj  any  one  but  plaintiff,  and  ft 
appears  that  the  trustees  paid  off  the  contractors,  and  the 
latter  absconded  before  the  building  was  finished,  plaint- 
iff is  entitled  to  a  judgment  establishing  and  foreclosing 
his  mechanic's  lien.    /ri«4  o.  Fkebp. 338 

^  Where  building  material  is  furnished  to  a  husband  and 
used  in  erecting  a  house  lor  himself  and  wifo,  on  a  lot  to 
which  the  legal  title  is  in  the  latter,  but  there  is  no  proof 
as  to  whether  it  was  a  gift  from  the  husband  or  was  paid 
for  with  her  own  means,  and  the  testimony  shows  that  she 
acquiesced  in  the  contract  for  materials,  the  property  is 
sulject  to  the  material-man's  lien .    Howell  v.  Haihawagy  800-10 

10.  Where  a  Tendee  of  real  estate  who  paid  one-fourth  of  the 
purchase  price  down,  yerbally  agreeing  to  pay  tiie  re- 
mainder in  ninety  days,  but,  failing  to  do  so,  had,  before 
the  expiration  of  the  ninety  days,  erected  a  dwelling-house 
en  the  land,  and  mechanics  and  material-men  sought  to 
foreclose  liens  on  the  same,  Md,  that  the  property  should  be 
sold  as  upon  execution,  and  the  proceeds  applied  to  the 
payment  (1 )  of  the  amount  due  on  the  contract  of  purchase, 
(2)  of  the  liens,  the  remainder,  if  any,  to  the  parchaaer; 
but  the  lienholders  to  be  paid  pro  m/o,  if  there  was  not 
sufficient,  after  paying  the  purohase  price,  to  satisfy  the 
liens.    Iriak  e.  Lundin, - 64,  90 

Me88age8.    See  Tklbqbaph  CoMPANiaB. 

JCifltake.    See  Rbinstatsmbnt. 

1.  Occupation  under,  constilutes  adTorse  possession.  Ohet' 
nalte  v,  Edgar 70, 83 

3.  A  clerk's  overoompntation  of  the  number  of  words  in  cer- 
tain transcripts  prepared,  and  certified  to  by  a  justice  of 
the  peace,  will  not  excuse  the  latter  for  chaiging  more 
than  the  law  allows  for  such  serTioe.  PkcBmx  /as.  Co.  «. 
Bohman, 253 
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Mortgages.     See  Foseolosubb.     Mabshalling  Assets. 
Nbootiable  Instbxtments,  %    Vekdob  and  Ybxt- 

DBE,  4. 

Munioipal  Corporations.    See  Citibs.    Villages. 

National  Banks.    See  Banks,  3,  4.    Pleading,  10-12. 

Naturalization.    See  Indians. 

Negligenoe.    See  Citibs,  4-7.    Contbibutoby  Negligbnob. 
Pbbsokal  Injuries.    Bailboads.     Sleeping  Cab 
Companies.    Tillages. 
1.  ETidence  examined  and  found  to  establish  negligence  of 
looomotiye  engineer  in  causing  injuries  to  employe  of  one 
who  had  an  independent  contract  with  the  railroad  com- 
pany for  filling  the  tenders  of  its  engines  with  •  coal  fiom 
coal  pockets  in  its  sheda     U,  P.  JB.  Co.  v.  BiUeter 430-1 

Si.  Evidence  found  not  to  show  contributory  n^ligence  on 
the  part  of  such  employe.    Id 430 

3.  Such  engineer  and  employe  are  not  fellow-serrants  within 
the  rule  exempting  the  railroad  company  from  liability. 
Id 427-9 

Negotiable  Instruments.    SeeALTEBATioN,2.  BonaFidb 
HoLDEB.    Husband  and  Wife.    Indorsement. 

1.  Where  certain  notes  were  sent  to  a  bank  for  collection,  pre- 
sented to  the  maker  but  not  paid,  and  the  bank  officers 
testified  that  to  the  best  of  their  knowledge  the  notes 
were  returned  by  mail  to  the  owner,  and  that  they  had  no 
dealings  with  a  third  party  who  claimed  to  haye  purchased 
the  notes  from  the  bank,  hdd^  that  as  the  owner  neyer 
received  the  notes  as  sent  from  the  bank,  and  as  they  were 
not  again  presented  for  collection,  they  wonld  be  pre- 
sumed to  be  lost  instruments  and  the  owner  could  recover 

on  them  as  such.    AUendorphv.  Ogden 210 

2.  Where  a  real  estate  mortgage  secures  five  notes,  each  dated 
February  29,  1876,  payable  in  one,  two,  three,  four,  and 
five  years,  and  the  summons  in  an  action  to  foreclose  the 
mortgage  is  dated  February  9, 1888,  only  one  of  the  notes 
IS  barred,  as  they  continue  to  be  evidence  of  the  debt  for 
ten  years  after  maturity.     Cheney  v,  Campbell 378 

8.  Where  notes  given  for  grossly  usurious  interest  are  trans- 
ferred to  a  bona  fide  holder  for  one-half  their  face  value, 
the  purchaser  claiming  that  the  security  might  be  inade- 
quate, the  same  rule  will  be  applied  as  where  the  origi- 
nal consideration  was  wholly  fraudulent,  and  the  pur- 
chaser may  recover  only  the  amount  actually  paid,  with 
legal  interest    Id, 37S 
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Hew  Trial.    B*.Bnx8  0FExcEPnoire,a. 

1.  Owl  mottoes  for,  insufficient.    Phmnix  ^»*  *;  ';  _  5,0 

s  *M^';ppu«we  to';n;;«on;i''fo^^^^^       -w :-^«^ 

8."  Motion  tor.  most  specify  ground.  -I-®^^^*  ^^^^^^^I^SMW 

the  snpwme  court,-  woU  «  in  «  .ctwn  •»  »^*-   ^^  ^ 

m  Tlie  defense  to  an  scKon  for  tabor  performed  in  erecting  » 
IS,t;SrblgP«edio.t.do«th.iaiegedftctth.tpl«nt. 

S^^«-d  ."fating  of  but  14  inch-of^nc^  ^^ 

the  wJ.  instesd  of  »  inch-  -  contacted  for,  «.d^ 

fcnd«.t  h.Ting  B.«-h.Ued  lOs eridence  *•  P«»'o»«^^. 
.  new  trisX  will  not  be  gnmt^l,  upon  .  d.ow.ng  tt-t  d^ 

tedsat  found  .(ter  rerdict  thst  the  ooncrrte  w-  but  12*  ^ 

«r  IS  indt—  thick.    X»i— qr  ••  JW—r ...— 

Votes  and  Bills,    a— Hwotxabls  Ihbtbotmhts. 

1.     MTCHAHICB*  LmW,  ••     KKAL  EBTATS,  3.     BAtK, 

defendant  files  hi.  answer  «id  cross^peUUcn  within  tiie  ^ 

time  fixed  bj  Isw.     CarUtw  v.  AmUmoM^ 

%  Aetnl.  not  nece.-^  to  r«ider  .  city  liable  for  a  defect  in 
a  sidewalk;  fkct.  and  drcnmstancis  from  which  snob  de- 
fect might  haye  been  inferred  or  ought  to  baTO  been  known, 

sniBcient.     CU9  of  Lineoim  v,  amith. ^^'  ^* 

&  Wbenserrice  of,  is  made  by  pnbUcation,  and  no  appaw- 

ance  is  entered  by  defendant,  jurisdiction  wiU  be  •^'»»~ 
Ibrno  other  purpose  than  that  of  granting  the  reUef  asked 

in  tha  petiUonandof  which  notica  was giTen.     Vortex. 


WiMfa  tha  parties  on  both  sides  of  a  owtract  for  the  sale  of 
tealastata  aarigned  thwr  lespecUTe  intorssto  in  the  same, 
and  one  of  them  gnaianteed  payment,  was  subaequentiy 
MMd  for  amounts  due,  and  set  up  as  a  defenss  a  noyation 
by  wbidi  plaintiff  agiesd  to  look  for  payment  to  the  held- 
an  of  the  assigned  inteieat  of  the  other  parties  to  theoon- 
tmct,  »€«,  that  even  had  Fuch  holders  made  payments 
to  plaintiflk'  coHector,  defendant  would  not  baTS  been  ra- 
leaosd  from  his  guaranty,  and  that  the  eridence  in  general 
did  not  fn^MiA  noTalion.    Jfsrear «.  JfOes..^ 
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Huisances.    See  WATSBa 

Officers.     See  Cities,  1.     ELBcrioNa     Spegifio  Oftiois. 
Taxes. 

OniLs  Probaudi. 

Upon  one  who  has  replevied  certain  property  taken  in  exe- 
cntion,  to  establish  the  fact  that  the  jndgments  under 
which  the  execntions  were  issned  had  been  paid  as 
claimed,  where  the  case  turns  upon  the  question  of  such 
payment.     German  o.  Boslough • - 33,  38 

Option.    See  Lease.    Sale,  4. 

Where  a  party  hires  a  boar  under  a  contract  to  return  it 
within  a  short  time,  but  fails  to  do  so  and  sells  the  animal, 
the  owner  may  elect  to  bring  his  action  either  in  tort  or 
on  the  contract.    Beeves  «.  Nye, ••••••••  S74 

Oral  Agreements.    See  Sttpulatiok& 

.Ordinances.    See  Railboadb,  3, 4.    . 

Parties.    See  Pabtnership,  l. 

1.  A  petition  in  which  plaintiffii  are  described  as  "  Weiss  & 
Mall  Co.,  a  partnership  doing  business  in  the  state  of 
Iowa,"  is  defective  in  not  setting  out  the  names  of  the 
parties.     Wei9»  dt  MdUCo.  v.  Davey 666 

8.  Such  defect  may  be  taken  advantage  of  by  a  motion  to  dia* 
miss,  and  need  not  be  by  a  plea  in  abatement.    Id. 

8.  Where  a  member  of  a  late  partnership  has  assumed  tba 
firm  debts,  in  consideration  of  which  he  holds  a  chattel 
mortgage  on  the  other  partner's  property,  but  releases 
such  mortgage  on  an  agreement  by  an  dhtside  party  to  as- 
sume the  firm  debts,  such  member  may,  under  see.  32  of 
the  Ck)de,  maintain  an  action  on  such  agreement.  Ley  o. 
Miaer^ 8li 

Partition. 

Heir  or  deTisee  cannot,  unless  he  give  bond,  maintain  action 
#         for,  or  for  distribution,  until  debts  and  expenses  against 
estate  have  been  paid  or  provided  for.    Beckeway  v.  Walter 
math 498-4 

Partnership.  See  Fraudulent  ComrEYANCBB,  3.  Mali- 
cious Pbosbcution,  3.  Parties. 
1.  An  agreement  by  only  one  of  two  partners  to  share  in  a 
contract  for  the  purchase  of  cattle  with  a  third  party,  does 
not  make  the  latter  an  indispensable  party  to  an  action 
by  the  partners  for  the  non- delivery  of  the  cattle.  FUley 
V.  Walker 584-8 

8.  Where  in  action  to  dissolve,  and  for  an  accounting,  a  refer- 
ence was  made,  and  the  referee  found  in  plaintiff's  &Tor 
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for  a  81I1II  greater  than  that  claimed  in  the  petition,  bnt 
the  Judgment  was  reduced  to  that  earn,  and  ezceptiona  to 
the  referee's  report  OTermled,  the  judgment  was  affirmed. 
Ketaer  v.  KeUler 408 

Personal  Injuries.    See  CinE»,  4-7.    Evidsncb,  9.    Fsl- 
LowSKRVAKTa    Nbqliokncb.    Yillagsb. 
1.  Instmctions  in  action  for,  against  a  city,  diacossed.    Oitg 

of  Lincoln  e.  Smith .776-85 

SL  Instmctions  in  action  for  damages  for,  examined  and  ap- 
proved, and  evidenoe  found  to  sustain  the  Terdiet  Ste- 
vens V.  Howe 554-06 

8.  When  alleged  to  have  been  receiTed  by  reason  of  the  de- 
fectiTe  appliances  of  a  looomotiTe,  question  of  such  defect 
is  one  for  the  Jury.    3.  dt  M.  B,  Co.  v.  WaUaee^ 185 

4.  Evidence  examined  and  found  not  prejudicial  and  that 
the  court  did  not  en,  in  refusing  to  strike  it  out.    Id 188 

5.  Instructions  in  action  for  damages  from,  examined  and 
approved.    Id 187-8 

Pleading.    See  answer.   Assumpsit,!.    Gknkbal  Denial. 
NonoB,  1.    Pasties,  1,  2.    Tender. 
1.  Not  admissible  as  evidence.     Johnaon  v,  Jint  National 
Bank, 796 

8.  A  denial  of  the  &ctB  *'as  alleged  in  said  petition"  is 
not  a  denial  of  the  allegations.    Phmnix  Ine,  Co,  p.  Meier.,,  130 

8.  All  new  matters  coriltituting  an  entiro  or  partial  defense, 
to  a  cause  of  action,  must  he  pleaded.  Mordhont  v.  Neh, 
Telq^hone  Oo„.,', 610,  611 

4.  Where  parties  in  their  pleadings  claim  a  lien  superior  to 
the  rights  of  a  purchaser,  alleging  that  he  took  subject  to 
their  claim,  but  fail  to  deny  that  he  was  a  bona  fide  pur- 
chaser, there  is  no  admission  that  he  was  such.  Knuleen 
V,  Hanson 

5.  Where  plaintiff  alleges  in  his  petition  the  facts  necessary 
to  entitle  him  to  a  Judgment,  and  none  of  such  facts  aro 
denied,  and  no  set-off,  counter-claim,  etc,  is  alleged  or 
pleaded  in  avoidance,  he  is  entitled  to  a  Judgment  on  the 
pleadings.     Irish  v.  Phebg 231, 

6.  Where  the  only  question  is  the  amount  of  the  recovery, 
new  pleadings  need  not  be  filed  in  the  district  court,  in 
an  appeal  from  an  award  by  commissioners  of  damages 
for  right  of  way ;  but  if  filed,  such  pleadinge  do  not  nec- 
essarily prejudice  either  party,  F,jE,  dt  M.  V,  B,  Co,  «. 
Meeker 97 

7.  Wlarj  a  petition  fails  to  state  a  material  fiMt,  but  a  de- 
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mnrrer  thereto  to  OTemiled,  and  defendaot  answers,  after 
which  a  reply  is  filed  setting  np  facts  which  the  petition 
shoald  have  contained,  and  which  wonld  have  made  it 
sufficient,  and  trial  is  had  and  judgment  rendered  on  the 
issnee,  defendant  cannot  then  rely  upon  his  demurrer. 
Seekewayv,  Waltemath 494 

8.  Where  no  reply  is  filed  helow,  a  certificate  of  the  trial 
judge,  that  the  new  matter  set  up  in  the  answer  was 
treated  as  denied  hy  a  reply,  will  not  be  considered  by  the 
supreme  court,  as  it  is  neither  an  amendment  of  the  record 
nor  a  supplement  to  the  bill  of  exceptions.    Xcy  v.  Miller,  824 

9.  But  if,  upon  examination,  it  is  found  that  no  new  matter 
is  set  up  requiring  a  reply,  the  rights  of  the  parties  will  be 
ascertained  from  the  record  as  it  stands.  .  Id^ 824-6 

10.  In  a  petition  in  an  action  against  a  national  bank  for  tak- 
ing usury,  the  words  *'80  as  aforesaid  paid  by  the  plaintiff 
to  the  defendant,  and  by  the  defendant  knowingly  con- 
tracted for  and  received  from  the  plaintiff,''  are  neither 
redundant,  scandalous,  nor  irrelevant  matter,  within  the 
meaning  of  sec  125  of  the  Code.    Schuyler  National  Bank 

V,  BoUcng 691 

11.  A  petition  containing  several  causes  of  action  not  sepa- 
rately stated  and  numbered  will  not  be  sustained,  but  is  * 
not  for  that  reason  void  and  may  be  amended.    Id 692 

13.  Upon  such  amendment  being  made,  the  identity  of  the 
causes  of  action  preserved,  and  plaintiff's  claim  left  sub- 
stantially unchanged,  no  new  summons  need  be  issued 
or  served,  and  the  action  will  be  regarded  as  commenced 
at  the  date  of  the  issuance  of  the  summons.    Id 694 

Pollution.    See  Watkbs. 

PoBBession. 

Equities  of  one  in.     Btiehanan  v.  WUe 312 

Fraotioe.  See  Appeal.  Bills  of  Exceptions.  Continu- 
ance. Dismissal.  Evidence.  New  Trials.  Plead- 
ing.   Stipulations.    Verdict. 

Praotloe  in  Supreme  Court.    See  Review.    Supreicb 

Court. 
Premium.    See  Insurance. 
Prescription. 

1.  Public  acquire  an  easement  in  a  road  by,  where  such  road 
has  been  traveled  for  more  than  ten  years,  and  after  the 
lapse  of  that  period  courts  will  not  examine  into  the  va- 
lidity of  the  proceedings  by  which  the  road  was  located. 
Ciiy  of  Beatrice  V.  Black 269 

2.  The  fact  that  a  large  portion  of  the  travel  over  a  road,  in- 
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•tesd  of  pMBing  its  entire  length  tarns  off  over  m  shorter 
loate,  will  not,  if  there  has  not  heen  entire  non-neer,  pre- 
▼ent  the  pablic  from  acquiring  en  easement  in  the  por- 
tion not  generally  used,    JdL S70 

Sresumptioiis.   See  Judombnts,  5. 

1.  Are  in  favor  of  the  original  proceedings  for  locating  a  road 
which  has  been  nsed  by  the  pablic  for  more  than  ten 
years,  and  courts  will  not  examine  the  yalidity  of  soch 
proceedings  after  the  lapae  of  snch  period.  CUjf  tf  B&- 
mtriee  o.  Btaek 960 

5L  Are  in  fsYor  of  the  regnlarity  of  proceedings  in  the  dis- 
trict conrt,  and  where  two  depositions  have  been  omitted 
from  the  bill  of  exceptions  brought  to  the  supreme  coort^ 
it  will  be  presumed  that  the  yerdiet  below  was  supported 
by  the  evidence.    Josq^  Oarmeau  Oradter  Cb.  e.  Paimer ...  810 

Principal  and  Agent.    See  Insubanok,  6,  6,  8-11.    Rbal 

EsTATS  AosNTS.    Saue,  3,  6. 

Ptobable  Cauae.    Bee  Malioioub  Pbosboution. 

PromiBBory  Votes.   See  Nsgotiabls  iHSTBUMBirm. 

Question  of  Fact.  See  Contbact,  2.  Ooktbtbutobt  Nso- 
LiGBKCB.  Eminknt  Domadt,  4.  Railboadb,  9^  4. 
Salb,  2. 

Quieting  Title.    See  Aotioh  Quia  Timbt. 
Quo  Warranto. 

1.  May  be  employed  to  determine  conflicting  claims  to  tlie 
office  of  county  attorney,  the  statutory  remedy  by  contest 
being  cumulative,  not  exclusive.  iStote,  ex  rsl.  Fair,  sl 
rragter  ^ „  497 

S.  Snpreme  court  has  original  jurisdiction  in,  and  writ  is- 
sued by  it  may  be  legally  served  in  any  oouoty  in  the 
state.    Id 465-6 

8.  When,  if  brought  in  supreme  court,  the  attorney  general, 
or,  if  in  district  court,  the  county  attorney,  shall  refuse  to 
institute,  complaining  par^  may  do  80.    ItL 454 

Bailroada.    See  Euinbht  Domain.    Mbchaniob' Libns,  3-4S. 

NbGLTOBNCB.     PBB8OKAL  INJUBUB9,  ^-6.     QlSEFISQ 

Cab  Companibs. 
1.  Liable  for  killing  horses  which,  the  evidence  showed,  had 
strayed  upon  the  track  through  an  open  gate  in  the  fence 
built  by  the  company  alongside ;  were  killed  in  the  night 
by  a  train  running  at  a  high  rate  of  speed;  and  had  run 
rapidly  in  front  of  the  engine  for  some  distance  to  escape 
it     Jf.  P.  S.  Co.  e.  Vandeventer 117 
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S.  In  sncb  case  the  qaestion  of  negligence  was  properly  snb- 
mitted  to  the  jary.    Id « 118 

8.  In  an  action  against  a  railroad  company  for  killing  a  oow 
within  city  limits,  where  the  killing  and  value  of  the  cow 
were  admitted,  and  the  only  qaestion  was  whether  there 
was  negligence  on  the  part  of  the  company's  employes  in 
the  killing,  and  on  the  part  of  plaintiff  in  permitting  the 
oow  to  rnn  at  large  contrary  to  a  city  ordinRnoe,  the  lat- 
ter, as  well  as  one  limiting  the  speed  of  trains  within  the 
city,  were  admissible  in  evidence,  bat  were  not,  even  if 
violated,  conclasive  proof  of  negligence.  C,  £.  ^  Q,  R, 
Co,  V.  Richardson 12SI-8 

4.  In  snch  case,  it  was  not  error  to  instrnct  the  Jury  that 
speed  beyond  the  ordinance  limit  woald,  if  it  were  the 
caase  of  the  accident,  be  negligence,  and  that  permitting 
the  oow  to  ran  at  large  woald  not  of  itself  be  oontriba* 
toiy,  bat  woald  be  a  fact  for  the  jary  to  consider.    J<i... 128-4 

Bape. 

In  a  prosecation  for  an  assanlt  with  intent  to  commit,  evi- 
dence that  defendant,  while  he  intended  to  have  sexaal 
interoonrae  with  the  prosecatriz,  expected  to  accomplish 
Ids  purpose  by  procuring  her  consent,  and  foiling  in  that, 

.  desisted,  is  insufficient;  he  must  have  intended  to  use 
whatever  force  was  necessary  to  overcome  her  resistance. 
Skinner  V.  Stats 821 


Ihtnse  V.  Armbuster • 470 

Beal  Estate.  See  Expert  Eyidsnos.  Foboiblb  Entby 
AND  Detainer.  FoRsiaN  Corporations.  Lease. 
Mechanics'  Liens,  9.  Presoriftion.  Yendor  and 
Vendee,  4. 

1.  Evidence  consisting  of  correspondence  between  the  par- 
ties, found  to  establish  a  contract  for  sale  of.  Adanu  v, 
Th4}mp8on 6S-^ 

2.  Where  defendant  owned  but  one  tract  of  land  in  the  sub- 
division of  a  city,  a  mere  reference  to  it  in  the  correspond- 
ence was  sufficient  to  admit  parol  evidence  as  to  description. 

Id 66 

8.  Defendant  having  purchased  from  the  grantor  of  plaintiff^ 
with  full  knowledge  of  the  latter's  purchase  and  rights 
thereunder,  took  subject  to  such  purchase.    Id 54,  68-9 

Beal  Estate  Agents.    See  Sale,  2,  6. 

1.  Contract  for  employment,  by  land-owner,  need  not  be  in 
writing.     OHfflthv.  WoolwoHh 717 
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S.  lo  action  apon  tach  oontrtct  to  reooTor  oommiflaaoiiB,  eri- 
denoe  examined  and  fonnd  to  show  that  plaintiff^  agency 
had  not  terminated  at  the  time  of  the  sale  in  qaeetion; 
that  he  had  complied  with  the  tenna  and  was  entitled  to 
recover.    Id 720-1 

Beoeiven. 

1.  Supreme  court  has  Jurisdiction  to  appoint,  for  banks,  in  a 
proper  case.    State  v,  Qmmereial  Ba$ik^ 683 

2.  Application  for  appointment  of,  set  out  and  held  sufficient. 

Id 677-^82 

BeDdrees.    See  Pabtmebship,  2. 
Beiimtatement. 

Where  the  eyidence  showed  that  plaintifb'  attorneys  had 
reason  to  rely  on  an  agreement  for  continuance,  and 
through  misunderstanding  no  appearance  was  made  at  the 
trial  and  the  case  dismissed,  held,  that  a  motion  to  re- 
instate should  have  been  sustained.  Brumi  v,  Samdwieh 
Mfff,Co 831-2 

BeligiouB  Societies. 

1.  An  information  charging  that  certain  parties  at  times  and 
places  stated,  did,  '*  willfully  and  maliciously,  and  un- 
lawfully, interrupt,  molest,  and  disturb  a  religious  soci- 
ety, to-wit,  '  The  Welsh  Presbyterian  church,'  and  the 
members  thereof,  while  said  members  were  met  to  per- 
form the  duties  enjoined  upon  them  and  appertaining  to 
them  as  members,''  etc,  is  sufficient  to  sustain  a  convic- 
tion.    Jonee  v.  8UUe^ 497 

2.  The  general  rule,  however,  is  that  the  manner  of  the  dia- 
turbance,  as  by  talking,  laughing,  swearing,  etc.,  should 
be  alleged.    Id, 

8.  Where  the  information  charged  that  the  accused  were  not 
m(  mbers,  but  it  was  proven  that  they  had  been  such,  and 
there  was  no  showing  that  the  society  had  a  right  to  ex- 
pel them,  or  that  they  had  been  given  a  trial  by  the 
church,  or  notified  to  appear,  the  Judgment  of  the  dis- 
trict court  convicting  them  was  reversed.    Id. 498-9 

4.  Where  the  trustees  of  a  church  organisatiou  owning  a 
church  edifice  and  the  two  acres  of  land  on  which  it  was 
situated,  conveyed  an  undivided  half  of  the  property  to  a 
faction  which  had  sprung  up  in  the  church,  the  arrange* 
ment  being  that  the  old  and  new  organ iseations  should  oc- 
cupy the  edifice  on  alternate  Sundays,  Ae2</,  in  an  action 
to  cancel  the  deed  given  by  trustees,  on  the  ground  that 
they  were  without  title,  that  the  compromi^  being  appar- 
ently fair,  and  having  been  acquiesced  in  for  three  jtan, 
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would  not  be  disturbed,  and  as  it  was  impossible  to  diyide 
the  property,  a  judgment  directing  a  sale  and  division  of 
proceeds  would  be  sustained.     Wicka  v.  Nedraw^ 389 

See  Option. 

Bemittitiir.    See  Shbbiffs,  2.    Vendob  akd  Vsndeb,  2. 
Vkbdiot,  6. 

Beplevin.    See  Landlobd  and  Tenant.    Onus  Pbobandi. 

1.  Gist  of  the  action  is  ownership  and  right  to  possession. 
Chravea  v.  Damrow 276 

2.  Where  one  party  agrees  to  sell  trees  and  shrubbery  to  an- 
other, receiving  part  payment  down,  but  on  the  day  set 
refuses  to  make  the  delivery,  the  vendee  cannot  maintain 
replevin,  though  he  tender  the  unpaid  purchase  price ;  his 
remedy  being  an  action  for  damages.     Id 274 

3.  In  action  of,  in  justice's  or  county  court,  where  jury  find 
for  plaintiff  and  assess  his  damages  for  wrongful  detention 
of  property  by  defendant,  not  necessary  for  it  to  find 
whether  plaintiff  has  the  right  of  property  or  of  possession. 
Soger$  v.  Sample /. ^  141 

4.  Where  plaintiff  filed  with  the  clerk  of  the  district  court 
an  aflldavit  that  the  suit  was  against  the  sheriff  and  that 
there  was  no  coroner  in  the  county,  and  asking  the  ap- 
pointment of  a  third  party  whom  the  clerk  appointed  and 
who  served  the  summons  and  executed  the  order  of  re- 
plevin, making  his  return  under  oath ;  a  motion  by  de- 
fendant for  leave  to  make  proof  of  value  of  property  and 
for  a  dismissal  was  properly;  ovef ruled,  as  the  jurisdiction 

of  the  court  was  not  attacked.     Vinnedge  v.  Nichhlai 1 36-7 

6.  The  affidavit  in  replevin  averring  that  plaintiff  was  owner 
and  entitled  to  the  immediate  possession  was  prima  facie 
good  when  attacked  by  a  motion  in  the  nature  of  a  de- 
murrer, though  such  ownership  was  alleged  to  have  been 
based  on  a  chattel  mortgage.    Id 136 

BeBtraining  Order. 

1.  Office  is  simply  to  suspend  proceedings  until  parties  can 
be  heard,  and  upon  the  rendering  of  a  decision  the  whole 
force  of  the  order  ceases  by  its  own  limitation.  State,  ex 
rel.  Beecher^  v.Wakeley 437 

2.  Chap.  27,  Session  Laws  of  1889,  providing  for  the  execu- 
tion of  a  supersedeas  bond,  upon  the  dissolution  of  a 
temporary  injunction,  does  not  apply  to  a  restraining 
order  intended  to  prevent  the  commission  of  an  act  until 
the  application  for  a  temporary  injuuction  can  be  heard. 

Id^ 434-7 
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3.  MomdamMB  will  not  lie  to  compol  »  district  Judge  to  fix 
the  amoont  of  such  bond,  where  »  temporary  injanction 
is  refused,  eveii  though  a  restraming  order  may  hare  been 
preyiooaly  granted.  '  Id, 

BeTiew.   See  Appeal.  Dsosxk.  Ebbob  Pboobsdikos.  Evi- 

DXNCB,  13.      lN8TBUCnONS,  7.     SUPBKUE  COUBT. 

1.  In  a  case  brought  to  it  on  error,  supreme  court  will  con- 
sider only  assignments  in  motion  for  a  new  trial.  Weitg 
e.  fro(f« 

5.  No  advantage  can  be  taken  of  abseuce  from  record  of  the 
answer,  where  it  appears  that  the  cause  was  tried  below 
without  objection.    Schuster  v.  Carson, 615-16 

3.  Where  the  testimony  is  conflicting,  and  there  is  no  such 
preponderance  of  evidence  against  the  verdict  as  would 
Justify  setting  it  aside,  the  court  will  not  do  so,  though  not 
fhlly  satisfied  with  it.    Sanders  v.  Quick 16&-6 

4.  Where  a  cause  is  submitted  without  briefs  pointing  out 
objections  to  instructions,  latter  will  not  be  examined. 

Id 164 

6.  Conflicting  oral  testimony  which  involves  the  credibility 
of  witnesses  will  not  ordinarily  be  reviewed  by  the  su- 
preme court     Phosnix  Ins,  Co,  v,  Beadinger, 600-1 

6.  An  assignment  of  error  based  upon  the  overruling  of  ob- 
jections to  twenty-two  questions,  no  ground  of  objection 
being  suggested  in  brief  or  argument,  and  the  errors  not 
being  apparent  of  themselves,  was  overruled  by  the  su- 
preme court  proformoL    FUleyv,  Waiker 628 

7.  Where  a  cause  is  submitted  to  the  supreme  court  without 
briefer  oral  argument,  no  error  appears  in  the  record,  and 
verdict  is  not  contrary  to  the  evidence,  the  judgment  will 

be  affirmed.    Cornell  v,  Bamum 862,  866 

8.  Where  the  only  error  assigned  was,  in  effect,  that  the  ver- 
dict was  against  the  weight  of  the  evidence,  and,  while 
the  latter  was  conflicting,  a  clear  preponderance  thereof 
sustained  the  verdict,  it  was  affirmed.    Wallace  v.  Thresher,  807 

9.  Where,  in  action  for  failnre  to  accept  and  pay  for  hogs  ac- 
cording to  contract,  the  main  question  is  whether  plaintiff 
was  ready  and  willing  to  deliver,  and  the  evidence  is  con- 
flicting, the  verdict  will  not  be  disturbed.   Dodge  v.  Kiene„.  223 

10.  A  judgment  of  a  justice  of  the  peace,  affirmed  on  error 
to  the  district  court,  and  thence  taken  on  error  to  the  su- 
preme court,  no  error  appearing  from  the  transcript  of  the 
justice,  which  is  the  only  evidence  before  the  higher  courts, 
will  be  affirmed  as  of  course.     McKeighanv,  Qraves 801 
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11.  In  a  snit  to  enjoixi  the  pollation  of  a  water-oonrse,  held, 
that  while  the  fact  of  such  pollution  was  a  qaestion  for 
the  jary,  yet  as  the  evidence  was  dearly  against  the  find- 
ing, it  was  reversed  and  a  decree  entered  in  sapreme  oOurt 
accordingly.     Barton  v.  Union  Cattle  Co 357-8 

12.  Where  the  bill  of  exceptions  shows  npon  its  face  that  not 
all  the  evidence  submitted  to  the  trial  jnry  is  before  the 
anpreme  court,  the  judgment  below  will  not  be  reversed 
as  being  unsnpx)orted  by  the  evidence.  Joeeph  Qameau 
Cracker  Co.  v.  Palmer 310 

18.  In  such  case,  where  the  instructions  are  complained  of,  tha 
only  question  which  can  be  settled  with  reference  to  them 
is  whether  or  not  they  state  the  law  under  any  oonoeiva* 
ble  condition  of  facts.     Id, 

BOTlTor.    See  Bastabdt. 

Bight  of  Way.    See  Eminent  Domain.    Jubisdiotion. 

Boads. 

1«  Petition  for  location  of,  examined,  and  held,  that  objections 
thereto  were  too  general  and  should  have  pointed  out 
wherein  it  failed  to  comply  with  the  statute.  Davie  v. 
Boone  County 849 

3.  In  proceedings  to  reverse  the  order  of  a  board  of  commis- 
sioners locating,  in  the  district  court  and  thence  taken  to 
the  supreme  court,  only  the  objections  made  befora  tha 
commissioners  will  be  considered.    Id, 

8.  Filing  of  claim  for  damages  from  location  of  road  over 
one's  land,  is  a  waiver  of  all  objections  on  account  of  irreg- 
ularity in  proceedings.     Id.^ 843 

4.  When  used  by  the  public  for  more  than  ten  years,  will 
be  presumed  to  have  been  opened  by  the  regular  statutory 
proceedings  upon  due  notice  of  a  petition  for  the  same. 
City  of  Beatrice  V,  Black 269-70 

5.  The  fact  that  a  portion  of  the  travel  over  a  road,  instead 
of  passing  its  entire  length,  turns  off  over  a  shorter  route, 
will  not,  if  there  has  not  been  entire  non-user,  prevent  the 
public  from  acquiring  an  easement  in  the  portion  not  gen- 
erally used.    Id 270 

Sale.    See  Fbaudulbnt  Conyeyances.     Judiotal  Sales. 

Replevin,  2.    Stoppage  in  Tb a  nsitu.  Yendoband 

Vendee. 

1.  Contract  for,  of  real  estate,  not  established  by  the  evidence, 

which  consisted  of  correspondence  between  the  parties. 

Adams  V,  Thompeon 68-65 

fi.  Where  the  question  was  whether  authority  to  sell  was 


910  INDEX 

genenl  or  restricted  to  one  pArt j,  And  the  testimoiiy  mm 
oonfltcting,  it  was  for  the  jury  to  determuie.  Oibbon§  v. 
Sherwin^ 153 

4.  An  instmment  acknowledging  the  receipt  of  part  payment 
on  land  described  therein,  and  providing  for  fntare  pay- 
ments, and,  when  all  should  be  paid,  for  the  execntion  of 
a  warranty  deed,  is  an  eyidenoe  of  sale  and  not  a  mere 
option  to  purchase.    Id 16S-6 

6.  Miscarriage  of  a  notice  of  sale,  required  by  the  vendor  as 
a  condition  in  the  contract  with  the  agent  who  sold  the 
property,  does  not  deprive  the  latter  of  his  right  to  recover 
for  services  performed.    Id,^ 167 

BohoolB.    See  €k>nKTT  Supkbiktkndkxtt. 

1.  Changes  in  school  district  boundaries  cannot  he  made  un- 
less (1)  a  petition  therefor  is  presented  to  the  county  su- 
perintendent, (2)  the  same  is  in  writing,  (3)  due  notice  is 
given  of  the  time  and  place  of  hearing.  State,  ex  ref.  Jfo- 
Xoae,  9.  C(nnpt4m, 491 

5L  Where  a  village  lies  partly  in  three  school  districts,  it  is 
not  necessary  that  any  of  the  school  houses  be  situated 
within  the  municipality:  as  matters  reUtlng  to  division, 
location  of  school  housss,  etc.,  devolve  upon  the  county 
superintendent.    SUUe,  «r  rel.  Primmer ^  e.  BrodboU 358 

8.  Money  received  for  liquor  licenses  by  such  villsge  should 
be  distributed  among  the  three  districts,  not  in  propor- 
tion to  school  population,  or  extent  of  territory,  but 
equally,  and  mandamua  lies  to  compel  such  distributioiL 
Id. 

Servioe.    See  Inbusancb,  7.    Stipulations,  1.    Quo  Wa»- 

BAKTO,  2. 

Service  by  Publioation.    See  Notiob,  3. 

BherifBi. 

1.  Bondsmen  of,  are  not  liable  for  the  acts  of  their  principal 
who  goes  into  another  state  with  a  warrant  for  the  arrest 
of  a  party  on  a  criminal  charge,  and,  by  falsely  claiming 
that  he  has  a  warrant  for  the  extradition  of  such  party, 
induces  the  latter  to  submit  to  arrest  then ;  but  avs 
liable  whero  the  sheriff  comes  back  to  his  own  state  with 
the  party  and  then  imprisons  him  wrongfhlly.  Kendall  v. 
AleeMrt 712-18 

2.  In  an  action  against  such  bondsmen,  evidenoe  as  to  the 
condition  of  plaintiff's  family  at  the  time  of  his  arrest,  and 
much  other  testimony  was  improperly  admitted,  and  as 
such  testimony  was  presumed  to  have  largely  oontoibated 
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to  swell  the  Terdict  against  defendants,  which  was  |2,500, 
a  remittar  of  $2,000  was  ordered  as  a  oondition  of  affirm- 
ance.  Id 714-16 

SherifBsi'  Sales.    See  Judicial  Balks. 

Sidewalks.    Bee  Cities.    Yillagbb. 

Slander. 

1.  Law  applicable  to,  discussed.    Hendriekton  «.  M^lvan... 832-8 

2l  The  words :  "  I  gness  the  old  bitch  can  pay  her  rent  now, 
after  having  so  many  men  mnning  ap  here  nights,"  and 
others  of  similar  import  spoken  by  a  ^dlord  of  a  sab- 
tenant,  are  actionable  per  se.    Id, 

Sleeping  Car  Companies. 

When  rendering  service  similar  to  inn-keepera  are  subject  to 
the  same  liabilities,  and  can  be  held  liable  for  passenger^ 
wearing  apparel  placed  in  the  care  of  a  porter  and  subse- 
quently stolen  from  the  car.  PvUman  Palace  Oar  Cb.  «. 
Lowe.^ 949 

Stare  Deoisis.    See  County  Bonds. 

Statutes.    See  Elbotions,  7. 

When  so  clearly  inconsistent  and  repugnant  that  both  cannot 
be  followed,  the  later  enactment  prevails.  8tate^  ex  reL 
JSaderdt^f  V.  Howe,^ 097-8 

Statute  of  Iiiinitations.    See  Limitation  of  Aotion& 

Statutes  Cited  and  Construed.    Bee  Table,  aato,  ^  29. 

Stay  of  Exeoution.    Bee  Fobbclosubb. 

1.  Undertaking  for,  on  a  j  ndgmen t  rendered  by  a  j  ustioe  of  the 
peace,  examined,  and  found  sufficient  State,  ex  rd.  Stange, 
9.  Oockran 799-601 

9.  Sea  1049  of  the  Code  does  not  require  the  judgment 
debtor  in  such  case  to  give  a  bond;  the  undertaking  of  one 
or  more  sureties,  and  which  the  principal  need  not  sign,  is 
sufficient.    Id^ 601 

Stipulations.    See  Eminent  Domain,  7.    Instbuotions,  1. 
1.  When  oral  and  made  out  of  court  in  regard  to  a  case  (such 
as  waiving  summons  in  error),  will  not  be  enforced.  Hag- 
Unv.  M.  P.  B.  Co 661 

9.  When  oral  and  made  publicly  in  open  court,  or  when  in 
writing,  will  be  enforced,  if  within  the  scope  of  anthoxiiy 
of  the  parties  thereto.    Id, 

Stoppage  in  Transitu. 

1.  Bight  of,  exists  until  goods  have  come  into  actual  or  con- 
structive poaBeasion  of  vendea.    Schuster  v.  Carton:.,. 615 
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%,  YeDdor  Oianot  daim  anlMB  Tendee  is  shown  to  be  inflolT* 

eot.    Id. 
8L  Attachment  of  goods  while  in  the  waiehoose,  by  a  general 

creditor  of  the  Tendee,  does  not  destroy  the  ri^t  oC    IL 

Suflhige.    See  ELsonoNa    Indiahb. 

Smmnons.  See  Default,  2.   Nbqotiabls  TssmtxnasTs,  % 
Where  there  are  two  attorneys  of  reoord  in  a  caose,  serrioe  on 
one  is  sufficient    Comdodt  9,  CoU, 471 

BiimmoxiB  in  £rror.    See  Stipulations. 

Need  only  be  issaed,  not  served,  within  a  year  fix>in  date  of 
rendition  of  judgment  below.     Hendriekion  v.  SuUivtm...  191 

Supersedeas.    See  Appeal,  a    Elbotionb,  a    Bbbtbadt- 
iNa  Obdib,  3,  8. 

Supreme  Court.    See  Costs.  Etidencs,  13.  iNSTBUcnoHSi 
7.    Pleading,  8,  9.  Quo  Wabbanto,  2,  3.    Review. 
Filing  of  transcript  of  pleadings  and  decree  in  lower  oonrt 
is  sufficient  to  confer  jurisdiction  upon,  and  having  juris- 
diction for  one  purpose,  it  exists  for  all  others.    Sekn^ler 
v.'Sanna 608 

Taxes. 

When  paid  to  the  treasurer  of  a  county  to  which  the  county 
where  the  taxed  property  was  located  was  attached  tot 
TOTenue  purposes  at  the  date  of  assessment,  but  whidh 
had  been  separately  organized  when  the  taxes  became  dne^ 
msy  be  recoyered  back  as  a  payment  to  a  public  offioer 
under  color  of  his  office,  whose  authority  to  collect  had 
oessed.    F.,  E,  A  M,  K  JB.  Cb.  •.  HoU  Gb 747-8 

Telegraph  Companies. 

1.  Are  common  carriers  of  messages.    Kemp  v,  W.  U.  TeL  Gk,  SOS 

8.  Under  sec  12,  ch.  89a,  Comp.  Stats.,  liable  for  all  dam- 
ages from  an  incorrect  message,  by  which  the  sender  lost 
a  promised  situation,  eyen  though  such  message  was  trana- 
mitted  to  a  point  without  the  state,  was  nnrepeated,  and 
the  printed  blanks  of  the  company  limit  its  liability  in 
such  cases  to  the  amount  receiyed  for  sending  the  mes- 
sage.   Id, 866-7 

Tender. 

1.  Plea  of,  in  answer  admits  that  the  amount  tendered  is 
due  plaintiff.     Phanix  In$.  Co.  v.  Beadinger 580 

8.  Such  plea  differs  from  an  offer  by  defendant  to  allow  judg- 
ment to  be  taken  against  htm  for  a  specified  sum,'  in* 
which  case  it  is  unnecessary  to  mention  in  the  answer  tha 
amount  tendered.     Id. 

Testimony.    See  Eyidengb. 
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Time.    See  AppeaIi,  4.    Ebror  Proceedings,  3-5. 

When  a  summons  designates  the  hour  of  its  retarn,  common, 
not  standard  time  presumed  to  have  been  intended,  un- 
less otherwise  shown.     Searlea  v.  Averhoff 669 

Transcripts.    See  Bili^  of  Exceptions,  1.    Joinder  of 

Causes.    Mistake,  2.    Supreme  Court. 
Trespass.    See  Jurisdiction. 
Trial.    See  Evidence.    Leading  Questions    Kew  Trial. 

Verdict. 
Trusts.    See  Banks,  2.    Wills,  1. 
Trustees.    See  Religious  Societies,  4. 
Undertaking.    See  Stay  of  Execution. 

As  distinguished  from  bond.  Staie^  ex  rel.  Stange^  v,  Ooeh' 
ran 800-1 

Unavoidable  Casualty.    SeeI)E<)R£E. 

User.    See  Prescription. 

Usury.  See  Banks,  3,  4.  Interest,  1,  2.  Negotiable  In- 
struments, 3. 

Vendor  and  Vendee.  See  Eminent  Domain.  Lease. 
Mechanics'  Liens,  10.  Sale.  Stoppaoe  in  Tran- 
situ. 

1.  Instmctions  in  action  for  non-deliyery  of  cattle,  discussed. 
FiUeyv,  Walker 613-28 

2.  Evidence  examined  and  found  to  sustain  the  verdict,  ex- 
cept as  to  $14  of  borrovred  money,  which  defendant  was 
ordered  to  remit  as  a  condition  of  affirmance.     Id.' 529 

3.  Evidence  in  action  for  damages  for  false  representations 
by  one  of  the  parties  to  a  contract  for  the  sale  of  live 
stock  examined  and  found  to  sustain  the  verdict     PraU 

V,  Sawyer 530 

4.  In  an  action  by  a  mortf^a^ee's  attorney  to  foreclose,  the 
deceased  mortgagor's  heir  was  not  made  a  party,  and  a 
quitclaim  deed  executed  by  such  heir  to  the  mortgagee 
was  not  properly  recorded.  The  attorney  became  the  pur- 
chaser at  foreclosare  sale  and  conveyed  the  land  to  his 
grantee,  taking  by  warranty  deed  and  holding  open  and 
notoriou:)  possession.  Meantime  other  parties  received, 
for  a  portion  of  the  property,  a  quitclaim  deed  from  the 
heir,  the  consideration  recited  being  $50,  and  in  turn  con- 
veyed to  the  plaintiff,  who  had  nothing  but  the  recital  in 
his  deed  to  show  that  he  was  a  bona  fide  purchaser.  Heldf 
That  plaintiff  was  not  entitled  to  redeem  from  the  mort- 
gage as  against  any  of  those  claiming  under  the  foreclosure 
sale.    Buchanan  V,  Wise 313 

58 
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Vendor's  Iiieii.     See  Mschanigb'  Libns,  10.    Stoppage  nr 
Transitu. 

Venue.    See  Quo  Wabsakto,  % 

Verdiot.    See  Shkbiffs,  2. 

1.  Set  aside  as  too  small.    Hancock  v.  SloKt 905 

2.  Conrt  should  direct,  for  defendant  where  evidence  is  in- 
sufficient to  establish  plaintiff's  case.  Burns  v.  City  of 
Fairuioni 873 

3.  Fail  are  of  clerk  to  mark  dato  of  filing  on,  will  not  pre- 
vent verdict  being  introduced  in  evidence.  Baldridgt «. 
Foit9t 263 

4.  Court  may  send  jury  back  to  correct,  if  insufficient  in  sub- 
stance or  form.    Bogen  V.  Sample 144 

5.  Not  avoided  by  separation  of  jurors  after  agreeing  on  a 
sealed  verdict  if  they  afterwards  come  into  court  and  re- 
port the  same,  the  separation  being  by  agreement  of  par- 
ties.   Id, 

6.  In  an  action  on  a  contract  for  the  exchange  of  certain  real 
and  personal  property,  evidence  examined  and  found  to 
sustain  the  verdict  as  to  $295.25,  but  not  as  to  $'204.75, 
which  latter  ahm  was  required  to  be  remitted  as  a  oondi- 
tion  of  affirmance.    Brown  t,  Drake 68£ 

Villages. 

Where  a  party  sustained  severe  injuries  by  falling  on  a  side- 
walk shown  to  have  been  in  a  dangerous  condition  for  a 
long  time  before  the  accident,  and  the  village  authorities 
had  full  notice  thereof,  a  verdict  of  |1,<00  against  the 
village  was  not  disturbed.  Viilage  of  Valparaiso  v.  Don- 
ovan  406,  411 

Volnntary  Pasrment. 

1.  Of  taxes  cannot  be  recovered  back.     F,,E,  ^  M.  V.  B, 

Co.  v.HoU  County 747 

2.  Question  of,  held  not  to  be  in  the  case  under  consideration. 
Id. 

Waiver.    See  Insurance,  6, 11.    Roads,  3w    Stipulation& 

Waters. 

1.  Where  an  upper  riparian  owner,  on  a  small  creek,  main- 
tains extensive  feeding-bams,  in  which  are  kept  a  maxi- 
mum of  3,750  head  of  cattle,  the  excretions  from  which 
are  conveyed  into  the  creek  through  sewers,  and  carried 
down  to  the  land  of  lower  riparian  owners,  causing  an  at- 
monnheric  stench,  and  polluting  the  creek  so  that  it  was 
nufit  to  be  used  for  watering  cattle,  such  lower  proprietors 


INDEX.  916 

ftre  entitled  to  an  injnnction  preventing  the  continuation 
of  the  naisance,  and  this  without  reference  to  the  question 
as  to  whether  they  have  a  remedy  at  law.  Barton  v. 
Union  CatUe  Co 350,  357 

3.  The  right  to  injnnction  will  not  be  denied  because  plaint- 
iffs might,  at  small  cost,  provide  means  for  watering  their 
cattle  without  resorting  to  the  creek.     Id 354-6 

"Water  Supply. 

Contract  to  furnish  a  city  with,  set  out;  evidence  examined 
and  found  to  show  that  plaintiff  failed  to  comply  with 
such  contract,  and  that  trial  court  properly  directed  a  ver- 
dict for  defendan  t.     Bums  v.  City  of  Fairmont 873 

WiUs. 

1.  Where  a  party,  having  a  daughter  by  a  former  marriage, 
devised  his  realty  to  a  trustee  for  the  use  of  his  second 
wife  so  long  as  she  should  remain  his  widow,  but  she  after- 
ward remarried,  the  estate  of  the  son,  who  was  the  sole 
issue  of  the  second  marriage,  and  died  unmarried  and 
without  issue,  under  sec.  30,  ch.  23,  Comp.  Stats.,  de- 
scended in  eqaal  proportions  to  his  mother  and  half-sister. 
Bice  V.Saxon 386 

2.  The  fact  that  the  widow  had  elected  to  take  under  the 
will  instead  of  claiming  dower  in  the  estate,  merely  pre- 
cluded her  from  claiming  aught  against  the  heirs  not  pro- 
vided for  in  the  will,  and  did  not  debar  her  of  an  estate 
of  inheritance  from  the  son,  of  the  property  mentioned  in 
the  will.   .Jd 385 

Witnesses.    See  Evidence,  6, 11, 13.    Expert  Evidence. 

Words  and  Phrases.  See  Decree.  Fbaudt7lknt  Con- 
veyances, 2.    Pleading,  2,  10.    Slander,  2. 

1.  "Guest"  and  "lodger"  defined.  Pullman  Palace  Car  Co, 
9.  Lowe 241-7 

S.  The  word  "Judgment"  is  used  synonymously  with  '* pru- 
dence "  in  an  instruction  that  it  is  a  master's  duty  to  '*  use 
ordinary  and  reasonable  care  and  judgment"  to  provide 
suitable  and  safe  machinery  for  his  servants  to  use,  and 
the  instruction  is  not  vitiated  by  so  using  the  word. 
Joseph  Qarnean  Cracker  Co.  v.  Palmer 311 

Work  and  Labor.  See  Assumpsit.  Heating  Apparatus. 
Instructions,  9. 
1.  In  an  action  to  recover  for  labor  performed  in  erecting  a 
party-wall,  while  the  preponderance  of  evidence  failed  to 
show  that  plaintiff  had  placed  20  inches  of  concrete  under 
the  wall  as  he  had  contracted  to  do,  yet  it  could  not  be 
said  that  there  was  not  evidence  to  sustain  the  findings 
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of  the  oonrt  io  plaintiff's  favori  and  they  were  not  dis- 
turbed.    Live$ejfV.  FtHner 339 

2.  The  defense  having  been  predicated  on  the  alleged  fact 
that  plaintiff  had  placed  a  footing  of  only  14  inches  of  con- 
crete, and  defendant  having  marshalled  his  evidence  to 
establish  snch  fact,  a  motion  for  a  new  trial  on  the  ground 
that  evidence  had  since  been  discovered  showing  said  con- 
crete to  be  but  12|  or  13  inches  thick,  was  properly  over- 
ruled.   Id 340 

Writs.    See  Quo  Wabranto,  2.    Summons. 
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